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(N.B.)— (1) This piiblieation cmliodios Cases (Onil and Criminal) from the Reports marked 
above with asterisks • 


(2) In the Punjab Record and tbc Punjalj Law Reporter, the Cases are known by their num- 
bers and not by the pages whate they are printed; {e.(j ) ♦ 1* R. IfKk; \muld mean Case No. 4 in 
the Punjab Itcuord of 1906. The same explanation applies to the PuRjali Law Reporter also. ’ It 
has also to be remarked shat the Punjab Record and the Punjab laiw Reporter have been divided 
into two sections, Civil and Criminal. 


(3) fi*or Cases^from Reports other than those puhlished in India, the volumes and pages are 
printed exactly in the manner they are to be found m the origin,-vj cases wherein they are 
referred to, . 







THE. CURRENT INDEX, igol 

Section 11—(Civil Cases). 


TABLE OF CASES DIGESTED IN THIS PAET. 


Name of Case 


Volume and Pago. 


Privy Council Cases. 

Attar Smgh V. Thakat Singh 
Baijnath Oaenka v. Ramdhan Cliowdhry 


•Baijimth Ram Goei^ka Raindhan OhowdhryT. 
Bajrangi Smgh v. ManokatniKa B.akU'jh Singh. 
Bank of Bombay, The V Suleman Surnji 


Bhagwat Dayal Singh v. Dobi Dayal Sahu is. 

« 

Bib(^ Phul Kuman v. Ghansyam Misra 


Qhhattrapat Singh Dugar v, Maharaj Bahadur 
Singh .. ... 


DalipeStiigb V. Chaudhrain Nawat Kunwar .. 


Dobandra Nath Dutt v. The Administrator -1 
General of Bengal .. .. .. ; 

Dhanukdhan Singh v. Mahabir Persh-id Smgh. 


Fatima Bibi v. Sheikh flhmed Bukfah 


Guru Ptasanna Lahiii v. Jotindra Mohan 

Lahin .. .? • .. .. 

* I 


12fl P W U lO&S (P.C,), 

12 G W N 419 (P C ) = 10 Bom I, R 
258^7 C Tj .1 .818 = 18 M L J 
116 = .8 M r j T 849 = US 0 402 .. 

7 C Ij.J .818 (P C.)=>12 C \VN 419 
C 402 = 10 JTom h ll 2,-»8= 
18ML ,T 110=8 M LT;149 .. 
85 G 402 {P.C.)=12 U VV N 119 = 
, 10 Bom T, R 258 = 7 G h 3 818 = 
18 M L J 130 = 8 1\r L T 349 .. 
3 M L T 1 (P C.) = 12 OWN 74=9 
Bom Ij R 1348=0 C L J 700 = 5 
A L J I 

12 C \V N 82.5 = 5 A L J 403 (P C.) 

= 4 M BT 10 = 8G b.r 103 .. 

12 G W N 998=4 M LT 201 (P,C ) 
8> G 420 P C. 1 = 12 0 W N .898 = 10 
Bom L R 280=7 (i L J .185 = 5 
Ij j 181 = 18 M Tj j 100 = 3 
MLT 8t4-H BurBH 10 .. 

7 G fi .7 30 (PC)- 12 G W N 269= 
10 Horn I'j R 1 =5 A L .7 10*17 
M B J 018 = 2 M L T 500 = 85 0 
202 = 14 Bur B R 11 • ^ 

10 Bom B R 202 (P.C.)=12 C V7 N ' 
441=18 M B 7 12.5=3 M L Ti 
344 = 7 0 fj J 305 ,, I 

4 M L T 141 (?,C.) = 12 0 W N 009 5 
= 10 Bom fi R 600=14 Bnr h R 
151 = '70A 258 ^ „ 

12 G W N 802 (P.C )* , 

U Bur B R 1 (P.C.| = ll OWN' 
7.39=6 C L 7 11=9 Bom h Ri 
651=2 M B T 1«8:^]7 M L 7 353 ' 
18 M L 7 6 = 10 Bom B R .50=12 
0 W N 214 = 8 M B T110=7 0 B 7 
112=36 0 271 (P.C.)=14Bur L It 
268 . 

7 0 B J 4,54 (P?C.) = 85 0 303 


I Column of 
Bigost. 


407 

845 

845 

845 


^70 

377 

494 


530 

387 

77 

192 

651 

980 


721 and 866 
747 



THE CURBENT INDEX, 1908. 


Name of Case. 


Volume and Page. 


Column of 
Digest. 


Hunsraj v. Suiidar Call 


Ibrahim Esraael v. Abdool Pcerm,amode,Ibrahim 
Esmael v. A boo Dakar Mamodc Taher 

Ibrahim Godlam And V. Raiboo 


Kalka T'ershad v, Mathura I’arsfaad 


Macintosh v. i)un 

Mahomed Ali Haidar v, Secrotarj of State for , 
India in Coum il 


Mahomed Ah Ilaidarklfan v. The Secretary of 
State •. .• .. . 


"Ma Me dale v. Ma Sa Yi 
Ma Ween D> v. Ma Km 


.' 10 Bom L R .581 (P C.) = 12 dW N^ 

! .585 = 7 C h J 520=138 P L R' 

1908 = 18 M L J aCOkOO P W R' 

' 1908 = 14 Bur L R 146=80 P R^i 

1908 = 85 CC48 j 

13 C W N 26 (P.C.)=4 M D Tj 
Speeial, p 25 • 

' 15 C 1 (PC.) =4 A r,"J 572?= 111 
OWN 978 = 9 Bom L R 17 1 
i M L,J 408 = 6CL J 695 ! ' 

13 G W N 1 (P.C.) = 18 M L J 424 = 4 
lir !. T .880=10 Bom L R 1088 = 
8CJ. J447 = 5ALJ 701 = 110 C 
362 .. ' 4 

12 0 W N 1053 (P.C) .. , I 

I 

! IMLT 234 (P.C.) = 12CWN * 
1095 = 10 Bom L It 1101 = 8 C , 
LJ 436= P L R 1908 Journal 1 
, parts p 110 , ( 

' J 

, 10BomLRlI01(PC.) = ]2CW j 

N 1096 = 4 M L T 2.‘14 =8 C L J i 
136 = P L R 1908 -lournal parts, • 

p. no .. I 

4^Ij B R 172 (P.C.) = 32 C 219 ; j 

»M L T 93 (P C.) =-10 Bom L R j 

11 = 18 M L .1 3=12 C W N 220 ' 

=7 CL .r 112 = 35 C 232=5 A ' 
LJ 63 = 14 Bur LR 3=4 L B 


Muhamn^ Naseem v. Afir/aMuh.immad Abbas,, 
All JChan .. .. .. 

Musammat Surajmani v. Rabi Nath Ojha .. | 


Mussumat Chanda 1 )ci v. Madbo Sara .. i 

Mussiimmat Wahhan V. Jogeshwar Narayan ..j 


Pandit Gaya Parshad Tcwari v S ..idar Bhagat j 
Singh 

Pestonji Jivanii v. Sbapurp Edulji Chinoj 


10 Bom L R 126 (P.C.) .. 772 

18 ML J 7 = 12 OWN 231 = 10 ' 

Bom L R 59 = 5 A L J (.7 = 7 0 
. LJ131 = 3MLT144(P.C 1 ..1571 

U Bur LR2 (P.C.) ..I 985 

7 CL.L44(PC ) = 10Bom LR9 ' 

= 12 C W N 227 = 17 M L J 226 : 

= 2 M L T 509 = 35 C 189=14 ' 

Bur LK 101 .. I 822 

14 Bur *1.11 101 (PC.) =7 CLJ ^ 

44 = 10 Bom. LB9 = 12 OWN ' 

227 = 17 MLJ 226= 2 MLT : 

509 = 35 0 189 ' 822 

12 OWN 1017 (P.C.) ‘ 739 

12CWN463 (PC.)=4NLRC6 ^ t 
= 10 Bom L R 287=7 CLJ - 
401=3 MLT 839=18 MLJ I 
199=14 Bur L R 102 = 8.5 C 478., 794 


Petherpermal Ghitfy, T.P \ Muniandy Servai.' 35 C 551 lP.C.)=12C WN 562= 

, . I ^ CLJ 628 = 5 .A LJ 290= 14 

• I Bur L R 108 = 10 Bom L R 690 

i =18MLJ277=4 M«jT 12 = 

, 4LBR2G6 


Rads. Piosad v. Baturaom 

Radha Prosad Mullick v Ranimoni I)a»si 

,Ra]a Go uldas v. Sbeetb Ghssiram 


I 10 BomLR 604 (P.C.) = 12 CW 
* N729 = 8CL J48=5 AL J*460.i 
12 C W N 729 (P.C.) = 10 Bom L ! 
! R 6(M=8GL348-6 AL J 460 I 
; 10 Bom TiE 144 ^P.C.) .. i 




TABIjE of cases. 


nr 


Name of Case. 


Vojunie and Page. 


I Column ‘of 
Digest. 


Raia PramaAaNayi Hoy v. Ra)a RfiVnani Kiwif.a' 

Roy .. • .. .? 

• 

Raja Rai sfiagwat Dayal Singh v, Debi Dav al 
St^u 


’ • . • 

Sankarlmga v. Raf Raje^hwara 


Sank^iralinga Nadan v. Ra)a Uaieswara Dorai , 
alias Mutturamlmga Dorai 


Suraj !jrani v. Rabi Nath Ojha .. .. I 

i 

Thakur Jowahir Singh v, Thakui Baldco Baksh | 
Singh .. .. •• •• I 

Wahhaii v, Jogoshvvar Naray.in ., .. I 


12 C W N 240 (P.C.)== 10 Horn h 
R rrf5=7 CL J 139 = 3 M 1. T 
151 = 1SM L J 4'3 = 35C3‘31 

12 0 W N :m (P C ) = 35 C 420 = 
10 Boifl L R 280=7 C L ,T 335 
= 5 A h J 104 = 18 M L J lOii 
= 3 M LT 34} = 14 Bur l.R »'). 

10 Bom L H 781 (P C ) ^ 12 C W 
N 910=1 M LT 101 = 8 C L J 
280 = 31 ■\l 280 

12 C W N 940 (P C.) ---4 M L T 101 
= 8 C L J 230=31 :M 280= Id 
Biun L B 781 

5 AL,107 = 18 M LJ 7 = 12 C W N 
231 (PC ) = 10 Bom L R ,59 = 
7CL,1 151 = 3MLT11J 

* » 

12 C W N' ,515 (P C ) = lOO(' 19-1 
= 0 CL,1092 

35 C 180= 12 C W N 227 = 7 C L 
.1 44 IP C ) = 10 Bom L R 9 = 
17 Ii ,J 220=2 M L T 5(VJ = 
14 Bijr L R 101 


* Other Cases. 

Abii>> All Shah v. Shot >Cnman 


Abbas All Shikd.ir v, Karim Baksh Sbikdar .. | 
Abdul Bahit V Asbfaq Husain .. ' 

Abdul Oafar Khan v. Aluhruiimad Zia-ud-din.. 

i 

Abdul Chafur Khan v Muhammad Zia-ud-din 
• Khan .. .. •• 

Abdul Oufar Khan v. Muhammad Zi.i-ud-din .. | 

I 

Abdul H,akom v. Han Lai .. , 

Abdul Hamid V. Riaz-ud-Pin 

Abcftil Kadir v. Hamdu Miah .. .. i 

Abdal Karim v. Muhammad Ahmad • 

-V Ramzan 

’ ,-V. Sahib Jan .. .. 

Aljdul Karim Khan v. Maq-bul-un-nissa Bcgain 
Abdulla V ^llab Dad .. • .. 

Abdullah v. Lad ha 

Abdulla Khan Usmankhan v. Khanraiya 
Abdullah Sarkar v. Asraf Ah Mandal 
Abdul Rab Chowdhurv v lOggar 
Abdul Rashid v, Abdul Lahf .. • 

Abdul Rasul V. Peroz Dm 
Abdul Sattar v. Satya Bhushan Das 
Abdut Rahman v. Charag Din 
Abdus Subhan V. Kurban All 

Acharath Bappan v. Mathummal Cbevi 
Achhru V. Labhu • 


22 ]> R 1908=48 P W K 1908 = 

• 122 P Tj H 1908 
ISCWNlfJO 

4 M L T 172 = A W N (1908) 211 .. 
2 P R 1908 (P.B.) = r2 P W R 
BIOS =90 P L R 1908 

147 P R 1908 

90 P L H OH (F.B.) = 2 P H 19<i8 
= 12PWR190S 
62 P VV R 1908 

10 A .12= A W N (i;X)7), 273=1 
A L,1691 . . 

12 C \V N 910 . 

HOC 159 

A W N (1908) 197 . 

90 P LJl 1908 = 5 P R 1908 = 29 
P W R 1908 

A W N (08), 113 = 80 A 515 = .5 A 
L,J598 

18 P L R 1908 = 98 P E 1907 
(F.B.) = 62 P W R 1907 

2 Sind L R 81 

10 Jicim Ii R 380=32 B lf5 

7 C L J 152 • 

35 C 182 = 12 OWN 100 ' 

A W N(1908) 08=5 A L J 117 . 

128 P R 1908 • 

35 0 767 • 

19 P R (1908) (P.B ) 

7 C L J 433=35 C 294 = 3 I5I L 8 
191=12 C W N 289 . . 

4*M L T 327 

81 PLR{190rt)»48 PR 1907 = 107 
PrW R 1907 (Sup), 


371 


•530 


,589 


589 


571 


776 


>'‘22 


118 

720 

220 

•122 

427 

' 12'2 

175 

.407 

687 . 

,5ai 

120 , 

41.5 

719 

200 

58 

,228 

'98 & 007 
29‘J 
888 
622 
959 
384 

717 

966 

is 842 
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THE CURRENT INDEX, 1908. 


Name of Case. 


Acbutayya v. Thimmayya 


Volume and Page. 


Oolomn of 
Digest, 


• • ' 

]’8 H L J 2S8=3 M L T 316 ==31 S*' 

• 345 ' I 

• I 


Adam Robertson Whyte, Deceased, Li tJie 
matter^ the Estate of .. .. I 14 Bur I, R 33 

Adam Umar Sale v. Bapu Ba^wJl .. ' 10 Bom L R 1128 

Administrator-Gei'eralnf Bengal, The v, Lalit * * 

Mohan Roy .. * ..il2CWN738 

Administrator-Ccneral of Berfgal, The v.JThe 
Land Ahquisuion Collector 
Administrator-General of M.idras v. Jagliirdar 
of Arm 

Adolphe Shragar V. Emma Price .. 

Aga Mohammad Modhi Tehar All \, fjine^h 
Chandra Chatterp 

Aga Shcralli v. Bat Kuhum Kfanniim • 

Ag» Sheralh Vallad Aga Fai/alli v Bai 
Kulsimi Khunani 
Ahmad V. Kanndad 
Ahmad Ah Kbiui v. Bilas Rai 
Ahmad Shah v, Ahmad Shah* .. * 

Ahmad Ullah Khan v. Murlt 
Ahmodabad Jubileo S, .yid M, Co v Cln ttalal 
Chhaganlal 

Ahmed Abdulla Ber.ad v, Mahomed Shaikh 
Essa 

Ahmed Bepan v Toki ^'.ihinned .. , 

Ahmed Shah v. Patch Ihlt .. % 

Ahsan Ali, tfn the matter of 


Eavuthaii .. 

Aiyyan Chctti v. Poongavanam 
Aiwaz V, Simla-Kalka Rail\\,.y Co. .. 

Ajudhia V. Kimjal 

Ajudhia Porshad V. Ahsan-ulab 

Ajudhia Singh v Ram Dayal Upadhia 
Ajudbya v. ai usammat Ram Dar, a .. ' 

Akbar Khan \ Tnraban ' .. ^ 

Akbar Khan v. Turabaii 
Akboy Chandra BhuttS'-liiuva v Flan Das 
.GoHBwami .. .. ,, 

Akahay Chandra Bli«ttiiohar\.i \ H*ri Jlas' 

Gir-swami .. 

Aksbay Kumar Saha v. Him >^,al Do^adli 
Absbay Kumar Rhaha \. IJi-a Rjim Dosad 
Alagappa Chetty v, Kanippa\ya Pillai !. , ... 

Aiagirsamy Naidu V VciikiitaoheIlapalh\ Ai\ai 31 1\I 77 = 17 >r 1, J 506 

: A V/ N ’lOOfl) 256 = 5 A L J 715 
. ‘!06 


*. 


177 

14 

97 

239 


-• 

12 C W N 241 

! • • 

• 


! ,67 


' 4 M r, T 335 



;358 

• • 

12 C W N 1059 

. 


G4jy 


8 C T, J 55a 


166 * 

• • 

JO Bom L R 717 


itHO , 


32 B 540 


' 780 

• 

n P W R 1908 


• 

697 

• 

.5 A Jj J 402 = A \V N (1908) 191 


. 787 

• 

08 P R 1908 = 111 P W R 1908 


: 412 

■ 

5 A L J ]28 = A W N (1908) 69 


I 127 

• 

10 Bom L R 141=3 M L T 197 

*. 

{ 340 

• 

10 Bom L R 11G6 


.! 832 


8 C L J ,538 


876 

. 

132 I' R F908 


' 429 

. 

6 A L J 126= A W N (1908) 70= 


r 


• 7 Cr L J 300 


i 21 . 

• 

18ML J91=31 Mil? 

• • 

' 116 


31 1\F 2.52 = 18 M L J 238 


230 


18 ML,J4CI 


1 682 

, 

15 P L n 1908 = 73 P E 1907 


46 

. 1 

5 A I. ,r 72-A W N 11908) 36--- 




.30 A 123 


' 690 

j 

56 P R 1907 =.5,3 P I, R 1908 = 


{ 

i 

91 P W R 1907 


' 841 

. 1 

AWN (1908) .1 = 4 A L J 760 


i 125 

• 

11 0 (;ioi 


, 651 

. , 

.5 A T, J 6 17 = A W N (1908) 252 


a 


= 1 M Tj T 411 


698 


.5 A L J CIO 


917 i 


12 C W N 511 = 35 C 721 


641 


3.50 721 = 12 rWN511 


541 


7 CTi.l 107 =‘35 C 677 


37 


16 G 677= 7 C L J 107 
3 JF I, T 239, 


Aley Ahmad v. Jlnharamnd Owms Khan 
Ali MijanfMahomedohai v. 

All Muhammad v. Sbaman 


.37 

795, 

711 

735 


Chowdry .. 

Allahdino V. NaMalmal ... • 

Allah Ditta Sbabua 

Aman wd. Mabomod and another v Varu wd 
Maluk 

ABlara Vearayya V. Anumsia Ohotti Pich.'i\ya' !i 
Amai Chand Kundu v Nam tiofal Mukef' 
Amai^ng'Mavsang v. Jethalal Jfaganlal 


, , 

1 112 PR 1008 

• • 

j wo¬ 

Alt 




.. 

, 4 C. B R 263 


ols 

•« 

, 1 Sind L R 224 * 


243. 

«• 

, 22 P W R 1908=12 P E 1908 = 

175 



1 P I. R 1908 


426 

vd 


1 


* • 

j 1 Smd T, R 221 

*, 1 

723 

•« 

4 :\! Ji T .348 

.. 1 

256 

• • 

12 OWN'308 , 

1 

268 

1 

*10 Bom L R 1201 

• * 1 
.. 1 

930 



TABLE OF OASES, 


Name of Oasc. 


Volume add Pag^. 


Digest.' f 


AmbaJath Vittiil Punuaj^l Kutti y. Raman { 

Nair * .. .. ..|4MLX80 k8 

* * > 
AmbikaPartap Siugh v.*Dwarka Pi'as.id ! AWN (1008), 

• I ML T 514=. 

Ambugatyanni v. Swammatba A)>er .. .3 L T 321 

Amitt Ohand v. Tirath Bam .. .. ; 96 P L R 1908 

Aminaddin Munshi v. Ulfatunnissa Bibi ' 13 C W N 108 

Amir Ah v. MuBsammi!t Baggo .. .. j 4 P L R 1908 

• . , * ' P W R 1907 

Amir Begam v. The Bank of Upper India, Ltd .. AWN (0« i 10 

! A 273 

-v.-Durga Das ,. .. i 198 P L R 1901 

Amif Ohand v. Narsingh Narayan Smgh ., | HOG 319 

Amir Shah and Fateh Ali Shah v. Haidar Shah ! 5 P W R 1908 


.. I 4 M L T 80«81 SI 230=Hit8 M L J 
19 ifc 

.. ! A WN (1908), 29 -4 A L J 796 -2 
I ML T 514 = 30A 96 
.. 3M LT321 • , 

..;96PLR1908 
..'13 OWN 108 

..14 P L R 1908 = 15 P R 1907 =85 
.. ' P W R 1907 

.. A WN (0«i 107=5 A L J 3!)6 = 30 
, A 273 ..I 

.. I 198 P L R 1908 
.,|llOG319 


Amjad Al* v. Kadeijan Bibi .. .. ; 

Amolak Shah v. Oharan Das .. .. ; 

Amricliathammal v. Peiiasami Pillai 
Amrit Lai V. Bhagwana 

i 

Amritrani llannarayan v. Bamji Vallabh 
Ananda Chandra Poddor v, Kutijo Behan Lai .. , 
Ananda Gopal Gossam v. Nnffor Ghandral Pal i 
Chowdhury .. ! 


Anandi V. A^udhia Nath 

Anandi Jinn wan V. Ajudhia Nath .. 

« 

Anandrao Bhai v. Sitabai 

Anant Viiiayak v. Nagappa Subraja 

Anath Nath Deb v. J. C. Galstaon .. 
Angannayya v. Darpoor Narasanna.. 

Angnppa Chetty v. Nanjappa Row .. 

Aunada Knshna Dey v. Jogendra Nath Dey 
Annamalai Chettiar, U R.M.U.M. v. Subbara- 
’maniaAiyer 

Annamalai Mudaliar V Ramaiet .. 


i 8 CL J 537 ... 876 

: 149 P W R 1908 .. 1 164 

' 4 L T 279 .. 907 

80 P L R 1908 = 41 PR 1907 = 

! 103 i*WR 1907 .. 143 

‘ 10 Bom L 11 87=t3 M L T 172 .. 313 

. 8 CL J 177 .. 639 

l| 

. 12 OWN 51.'i = 35 C 618 = 8 0 L J 

If’S .. 382 

, 5 A L3 557 = 30 A 379 = A W N 
.(1908)157 .. 283 

AWN (08) 157 = ^A L J 557 = 

J30 A 379 .. 283 

10 JWu L II 1176 .. 832 

10 Bom L R 89=3 M L T 175 = 32 
H 195 .. 258 

i 12 OWN 519 = 35 C 661 .. 448 

i 3 ]\I L T 243= 18 M L ,) 247 .. 591 

I 18 M I. J 189 = 2 M L T 57 .. ! 289 

SCLJ 294 .. ' *241 


. ■ 4 M L T 86 

. I 18 M L J 24= 4 AI L T 72 = 31 M 
; 234 

. 4 M L T 197=31 M 347 ..I 

. 8 P L R 1908 -32 P R 1907 
. 8CLJ554 • I 

. 18MLJ 229 . 3 M LT287 


Annapumi Ammal v. Suhramaiiian Chettiar .. 4 M L T 197=31 

Anwar Ah V. Inayafc Ali .. .. 8PLR 1908--31 

Ao^b Ah Pramanik V. Bisseshun .. .. 8 C L J 554 

Appayyav, Rangayya .. .. .. 18 M L J 229 - 3 : 

Arabdla Clarroasa Eliza Mitter v <Tohh Charles 
Mitter .. .. .. .. 12 OWN 1009 

Ardeshir Bejanji Surti v. Syed Sirdar Ah Khan, 10 Bom 4 j R 1140 
Ardeshir Mancherji Khatadi v. Assistant 
41ollector, Poona .. .. ..10 Bom L R 517 
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FINAL PART. 

SECTION II -(CIYIL CASES). 


.AJbandonment. 

(1) Absentee—AllLi'i jwssrssuDi of imliki 

and sbiimiJ.ii land—lliglit of defendant to 
claim co-iwpensation 

The phuiilifts sued the ilofend.u)‘, a iieai 
agiutie lelcitioii, for iee(ne) \ of laud of which 
thoir father ajid they thejuselvc'. weie leeorded 
as luopiietois in the scttloiiieiits of ISOH and 
1892 In the settlement of 18(58, the yliiintilts’ 
fathers wore toeoided ns imiiors, and the 
defendant was entered !i> ui jiossessiou on then 
behalf. Pleas of adverse possicssion and aban¬ 
donment were set up. 'ITie land <•olnpnscd 
both maliki and shamilat lands. 

lieUi (1) th.it there was no adver.ic posses 
Sion under the en aiiiist.inces of the c.ise! in the 
absence ol any pi oof of an open assoition of 
hostile title or am oveit act or conduct denvmg 
the title of the plaintiffs On the contiaiy, the 
facts, Auifr the pl.untifls’ names woie.illovved to 
be entered in the settlements records, with the 
knowledge of the defendant and that the delen- 
d.int m 1808 was enteiedasin possession on 
behalf of the plaintiffs' f.itheis who were rocoi d- 
ed .as iiunors, neg.itivc am such plea. 

(2) That the plainiilfs did not lose their light 
by abandonment. Reinainitig out of possession 
for very manv years and not evinemg am 
concern in the hind or receiving any of the pro¬ 
fits do not per sc suificc to^irove abandonment, 
especially where (as here) the person who has 
all along been in possession is .a very near 
riignatic relation and at the outset took posses¬ 
sion' on behalf of pl.aintiffs’ fathers, then 
minors (a). 


Abandonment (Continued) 

(3) That, under the eiieumstiVnees, when the 
defendant had, fiom 18()H to d.ite of suit, boon 
in possession cif (lie land ,ind enjoving its pro¬ 
fits, he must Ik‘ l.iken have fully compen- 
•s.ited hiinsclf theicbv foi any evpetiise to which 
lie inav possibly have liconput. and, thcrefoio, 
he ni.iy not be entitled to cl.inn am compen¬ 
sation III the case 

(‘1) Cases of abiiiidonnieiit and absentees 
should he d'-cided upon their own facts. (6). 
Hakim v Hashim, 97 1*. W, H 1908. 

Kv’itu.vs, j. 

Jiejeienccs —{a) 18 P U 1.880, (.2 P U. 1890, 
HI l‘ K 1888 .iiid 1-1 P, It 1901, /•’. .ind(i) 9 
!■ 11. 1890, F. 

(‘2) Common hAding—ICflecl of possession of 
one co-shai e>—When and tehethei long jms- 
sessionaiid enjoipncnl n ill constitute ndierse 
possession-Kjffcct of absentee oj unnmonliold- 
vij leaving it m possession and enjoyment 
of oo-sliaie )— Whether abandonment aiiscs. 
IV here a piece of land is pait of a common 
holding, .ind the owner goes away and becomes 
an absentee leaving the la^d in the possession 
of co-sharer relatives, he does not legally give 
up possession, becau.-e ih| possession of one ro- 
sharcr is the possession of all. A co-sharer 
cannot claim a title, by adverse possession, to 
such land, however long he may have possessed 
and enjoyed it, ui^ess he can show, as against 
the absentee co-sharer, the most uneriuivocal 
assertion of, and cvctcise of, such adverse pos¬ 
session as against such co-sharer, or teJ n- 
quisbment of the land by him. 
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a 

Abandonment—( Concluded). 

Where an absentee of a. common holding lefl 
the land, when he originally i^out awa\, in the 
posbossion of co-sharer relatives, suceossfull) 
asserted his right to succeed to lands left ))\ a 
relative lu the ullage, promptly objected v’hnii 
an attempt was mailo bv the co-sharer to get 
the absentee’s name strucl: out of the rcvi'ime 
records, and it was no^d in the .settlement 
records th.xt his share would bo resiored to him 
whenever he returned to the Milage, ,ind, in a 
later settlement, the absentee w.is shown .is 
ownei* of a laiger shuieof the holding th.in in 
the xirevious settlements, held thalheh.i'l not 
relinquished his holding and that li'’ eonlJ 
resume Ins land, e\en when he retnined iftci .i 
prolonged aiiscnee, to Ins Milage 

Relinquishment inu-t he judged 1 1 ,,ti tin' 
facts of each parlieul.tr case and h.iMiig rcg.tid, 
as one iiiipoi taut factor, tc the rirenmst.iiKC 
that the pro]ierl\ has oi h.is not been hdt in 
the hands of a co-sharer in the beginniMg. 
Ram Chand v Kirpa Ram, 120 P. R 190 -> 

UouniiTSON and Ciii.vis, jj 

BefaciiceH -118 P \X 1880, 79 P K isos, 
141 P. R. 18H9, 121 P R. ISvSl, 78 P R 187j, 08 
P R. 1878,118 P.U 189-1 and F A. :i()(l of 190'), 
93G of 1904 -inJ 1007 of 1899 unpublished, 7i 

(81—, question of intention—Legal akiiidnn 
meiit, how efleeted—Voluntary—See Ai i VIII 
OI-’ 188.5 (Tr-NtNCt ~Hr,N(,\i), No 10, 7 C L J. 
7-2. 

(1) Deed of, exeeuti'd m ivli.ineo upon th" 
goneiosity oi part\ la'iielitted - Noroiisidei.ilioit 
-See Wmiomkimn Ii\w (S'ct'i ssion). No 1, 

4 A.'L .1. 792 

(5)—of hoinosl 1,1 'and In ten.mt—Ti.instei 
toanothei—Nog.vyin.'iilol rent—Wheth.-i land 
lo'U jusLihod in leg.tidiUh nmduet ,is .inionnL- 
nig to implied snirendei--Right ot I.indloid to , 
take di'ei I posses'-ioii of l.nid See LiNinoii') i 
AM> '>'i;.NANT, Xo. 5, 7 (' L. ,1 009. 

(fi) Long delay ni suing no .Ut.uidonnieiit in ' 
law — 1 . 011 " uiietplained del.iv, telet.in!. in i ei 
tain eases—See K\ iPi Nci: \ei No, 24, 129 P. 
W. H 1908 

Abatement. 

(1)- -of appeal—I)(.atli olpro joi nut ilefciidiiut, 
whcthei abates the .ippeaJ- i f otliei defeiidaius 
whot^oiild hate maint.ined then appeals 'ii- 
dependentlt—See Act If ov 1‘101 (Aunt Ti’v 
s'jfCV), Xo. 7 ( A. J,. J. .‘-(>9. 


Abatement— (Concluded). 

(2)--of suit—Suit for redemption—Plaintiff 
suing as also lic'i—Death of phiftititt—See 
Moiru. till. (RliiI'.mj’Tiok), No. ‘2, 4 A. E. J, 
78J. 

11)—of appeal —Death of appVll.mt—Duty of 
the heir-.—All hens not brought upon the 
let ord-Effect. Sci- Ci\. Pko. Poor. No. 22C, 
5 A 1J 02 

(4)-of suit--Suit foi dcsolutioii of paitiier- 
ship—Necessai V p.iities - Death of a paitv— 
Sill)!; liliil ion ot hens not made m time -hlffect. 
Sec pAiiiM JiSiiii', No. •’•, 7 (’ L. .f 206. 

Abkari Act. 

See .\( I V or 1.S7S {15 omiu\) 

Absentees. 

C.isos of .ili.aiidtnmieut and of-Should ho 
ditidcdupon then own f.itls—Sec AnAsnos- 
iirxi. No, 1. 97 P. W. R 1908. 

Abwab 

(1) Stipulation 111 the lease, amounting to— 
Sec Act VI11 or 188.> (IJuNi.tT. Tinaxc\), 
No 1, 12C W N 175 

(2) The bala iikual, pubtui, liu -atnna, 
Siiiiaii, Chanda balanit and /leicenlnfie aie 
ahw.ibs- See C'i\ I'i'.o Coni', No, It, 7 C Ij.J. 
2 ,')! 

Acceptance. 

A-,sent not segued on bills hut onl\ upon 
copies III lulls—M.atciinl iec|Uiiement ot hiw 
omitied—No valid aeeeptance Sie Act XX\'J 
oi 1881 (Nrr.o'iiAM.r Instxi .srs), No. 1* 
}0 '’"ir L R ‘J()8. 

Acceptor. 

— of lull oi evtli.ingc—I i.ihilil \ of .iteeptoi 
at i>',itunU of hills I’leseuiment not neees- 
sai\-Sce \cT XXVl or 1881 (Xrt.OTTMii r, 
Ivs’iiti Ml ms), No 1 10 Tloni L R ‘2G8. 
Accounts 

(I) Suit fnj—I'l mcipnl anil oi/ent — 'Moi- 
abte j'loj'ei ly ” if niLhides iimieii-L%int- 
Inlion- hiiintalum \ct (XVof 1H77), Sch. 
II, Alts UU, lilt a7ul /.V’ Conliact of 
sei I itf III iiiiliiui and leijibteied. 

\il. 89 of Sell 11 ol the Limitation Act o\- 
pie,ssj_v .(ppJic- to the e.ise of a pnucipaf .suing 
hi- agent for an ageonul, whilst Art IIG 
applie- to .1 suit for ‘ eoinpciisation for the 
breach of a eoiitiact in willing registered” 
’I'o asceitain which article of the schedule 
appJie.- it IS netess.aij to see what is the relief 
I'hieh the plaintiff claim.s. 
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Aooounts - (Continuid). 

» 

Thr c-syrcssioii “nj')\.iblc prfiiH-rt\ *’ iii an. 
SOofScli II of ibo Lmiitiilion .Vet include', 
nionc\ (a^ 

A Milt, not lyoioh for .111 account, Imt .lUo to 
ciifoice 111 till' plaintifl’h favcnir the ch.iijjo 
created to sec'Uie the moneys whii h might he 
found due fioni the agent to hl^ imncipal on 
luhaccjnints f.illa within Ait 132 ot the Second 
Schedule to the Limit.ition let, .iiid the jieuod 
of limittitio^i 1*, twcl\u jcais tioni the tune 
when the moiiei sued for liecoincs due Hafe 
xttddin Manual y Jadu-Math Saha, 7 C L. 
J. 27 'J -12 C. \'t N. 8*20 = 35 C. ‘ 2 ') 8 . 

A^\cl,l-\^, (. ) , A Com , j. 

» 

Et’feicnu's -(r/) 27 \ 27 8 ( \\ N llj, 1 
C. ]j J 117 A 232, ll. 

{‘2) Selllciiienlof ai(()iinL - No Jmudiii unditc 

' mHucna' used in 'ifiLlcincni— I'loittisiyiii ij 
note for the aniouiit hmnd due - lie opcniinj 
of anoniits, not attoued 

Whcie two poisorib li.i\c niutti.il (le.ilMigs .uid 
ciccoiinl'', and one o( them, of liis, own fioe will 
and .leeuid, and wilhoiit .tin ti.iud jiiaetised 01 
undue luiluence CM'ited hitheolhei, w.iiicb 
hih light to .111 oxanmi.ition of the .mounts foi 
the piu pose ol .1 i eit.iiniiig theb.iltince due 
.iiul .igK'cs I'l tie.it .1 gloss .sum .IS due fioin 
him ,iiid esccules.i pioiiiisi-on m Li' loi the 
aiuuiuit the |noniiss()i\ noti' miisl he lie.itid 
eithci as the result ol a settled .iceount 01 .is .1 
aettlemeiit In t oinpiomisc, and iiieithei i.isc it 
idiiiiotbe le-opencd Magnirain Khup chand 
Y. Lakshminarayan Rampratab, lu Horn 
L. R. 2K1 3*1 B. 35 5. 

CirAM'W Mfh \i; .111(1 Knk.ui , ji 
Eeleignte - 5 M J. A. ,5'15 F 
(-1) Scttlnncnt ol ai.i-ounli>, and execution vj 
ieceqd Joj amount loiind due - WItelhei 
lonfilUutes a bond— Cause oj aclioii—Tlale 
of inteiest -Eeij. J of tuio 

Pl.iiiitids .idt.inced inuiie>sto thedelendaiits 
At 15% mtei'esi. (in a ecit.iiudHt the.icemtn.s 
were settled and .1 sum ofmonei was foiiuddue 
to the plaintiifs for balance of jnim yiaJ and in¬ 
terest on that da\, and the dcfc]id.ints niAdc 
the follow mg entry in the plaintiffs’ aecouiit 
book, I'u., “ we shall repay the sum we borrow 
with interest at 16%, ” and this entry w.i.s 
followed by an entry of the amount then found 
due. 


Aooounts -{Concluded). 

In a suit oil the roecipf, it was held that the 
leccipt was ,i bond superseding thepiior eausc 
of action and ere.'itmg a new causo of action for 
the .inioiint nicntinnud therein from the cLitc 
’ ofsuth icceipt. Sankara. Aiyar y. Subra- 
mauia Dikshadar, 23 T. L. It. 17. 

T. S\i)vsi\ i Ai\En,r. j., Mcitunayag\m, 
J , and OoMNua I’n.i.AY, j (diisevtiiuj). 

Eefeiencc.s -20 T L R 212, 3.1 C. 1047, 23 
M. 2-1 , V. S. No-,. 302 and 402 of 1080, 8 li. 
I'M, GB 0't3,8 B. 405, 4 A. 330, A. S Ho. 210 
of 1080, E 

(l-rt) Mainlainabilih/ of .suit for—Eeceirer 
appoinfiiKi Tuhsildm—Aoentand .sub-af/cnl 
—Indian Contirut del{/y of ld?‘J),8s. J’JI 
< 1 ; }•)>. 

\ suit for .lecounls is not maint.iiliable by 
Ibeowuci .ig.imst.^'f'«/r»i/(/a/, whow.is appoint¬ 
ed liy.ii icceuci to his I'st.ite 

' The liilisildor (defend.int) is .1 sub agont 
I uiidci the icieiM'i, who in.iv bo icgaidccl .is the 
.igiiitof the pimci|Ml (phiiiitifl), and, as sub¬ 
agent, he 1 .-, liable to icndci aetounts to the 
lecciM'i, .ind not to liie puncipiil Jotindra 
.Narain Acharja Chowdhury y. Rajendra Kis 
here Das. SC L .1 111-= 12 f \\ N. 1035. ' 

llimir .ind Com., j,i 

(1) l•’losh .i<. (Hint lo be t.ikoii in redemption 
suit tli'iugh .u eoiiiit .lllo.ld^ t.ilmu in foiedo- 
suic-nil S('! lIoiiK. \(.j. (I{|.m;.Ml’H()^), Ho. 23, 
f X 1. R IbH. 

Accretion 

(1) Comim'.s]()ni;i rehising to make settlement 
, of A/tas iiuiltal with plaintilf who eUtimod 
I si'ttlemenl ol it .is .illuvia accictiou to his joto 

-Suit to set .iside order goNcrned, not bj Art 
11, Imt by ,Vrt. 45, Limil.ition Act. Bee 
LiMriM'ioN \c'r. No. 5G, I'i C.W.N 910 

(2) Wlicthci 11 jn-oceupancy tumint can 
b('ld new]\ foiined land as aceietioii. Bee 
Ri,(. \I 01 ' 18*25 (Bunoai, Ai.i.i.\i()N and Dilu- 
MoN) Nos. J .ind 2, 8 C. L. J 537 and 538. 

(J) leiiiis of holding*.iccrcted land. Beo 
lti,(. XI of lS2i (Bu.m.aj. Allumon ami 
Oil i MON), No. 3, 8 C ♦. .1 541. 

Accused person. 

\V licther action for libel or slander will lie 
j ag.uiist iiecuscd persons defending thcmscl ees — 
Wh('tli('r .ind wlicn icpiv to notices of acki<^u arc 
pinilegcd— Whether.such action will lie againsi 
judges, counsel, witnesses, or parties for wor^jj 
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Aocnnd person — [Concluded). 


Acts. 


written or s>pokon daring proceeding before 
Court or Icgul tribunal. See Tout, No. 4, 18 
M.L.J. 353. 

Acknowledgment 

(1) Agreement to pay a baircd debt—Inten¬ 
tion to pay as dcduciblo from language of—not 
sutticiont—proini'.e n('ep,s.rrv to ruiim- 
tain suit on figreeineiit —KITe't oi regarding 
.icknowJedgnieiit eijuiMiJcnl to .i ]«ii)im".c to 
p.tj —Sea IjIMi i VI ION \n, N'l ;:ll 5 \ I. ,1 J71 
(9) ICisanlial-. of a v.ilid <i ’.iiowlL.lgnu rt 
Aekiiowledgmenf eoiuamcl in wiitten suite 
merit—See Limitv'i ION \t. I No 21, Id It >m 
L. H. 371 

(3) Kssentuls of .1 \ did atkin'K-Jedgn.eul— 
liiuiiUtion —Hee lloini. \ui (Itinn mimkin), Xo 
J4. V!3T 1. U 3(. 

(1) Nforig.jgoi jianating, lelationship of 
mortgagoi and moitgagec—Jloitgagcc admit¬ 
ting its corroetiiess by signature- Efloet of the 
writing—See I.tMiTATioN Act, No. 23, 10 Horn. 
L. R. 385. 

(5) Acknowledgment ovideiieiiig a fresh con¬ 
tract—The words “ anti s*ifiall 1 k' paid’’ lontaiiied 
in an acknowledgment, efleet of — See Sfawv 
Act, No. fi, 11 O. C. l-W. 

(6) IWer of guardian to .ackiiowlodge drbt 
due fiom mmoi so as to gi\ c a fresh stai t to 
the computation of limitation. Sec LiMirAiTON 
Act, No. 24, 5 A T,. J. 375 

(7; —1)> nioitg.igeo of uimlgagor’s light to 
ledccni to be good fur s.ivi.ig liniit.ttinn not'd 
not be adtlrOssed spoeilie.ilh to nioi Ig.igoi. btv 
Limitation Act, No 25, A. IV, N (I'JO.S), 2‘2(i. 

(8) flcfcndant signing pl.iintifT’s .leeonnfs— 
Defendant acting 's though signature rcfciicd 
totlie whole anun^iit— l.flei i See Liauj vtton 
Act, No. 0.4, 4 V.. J- T. 77. 

(9) i’ait piivmeut Kudoisement not in 
dehtoi’s h.uid, but oiih signed bv Imn—Whe¬ 
ther baio signature of debt ,01 wins,ivo liiiiita- 
tioti, where he can \vrite~S 20, lamitation 
Act. Sec Limitation .Act, Xo. 2‘J, 35C 813. 

(10) Balance stiuck*.lud admitted due—Ac¬ 
knowledgment of li.ibiliiv - No pt uni ISC to pay 
forming fresh cause ol aftinii. bee Li.Mii vrios 
Act, No. 27, 119 1’ It. I'KX. 

Acquiescence. 

—whether ijnestion of fact ofl.iw—W'he- 
ther godd giouud for See Act XVJIl 

o*' 11^4 (Vi Njvp Co>, its) as AMiMum lu Acr 
XXV OF 1899, No. 0, 31 V W R. 1908. 


1. —Impueial Acts. 

2. —Benoai. Acts. *' 

3. —Bombay Acts. 

4. -Bobma Acts. 

' 5.—Cl-XTKVl. Pkovinces Act.8. 

C—MvorvsActs. 

, 7 — North Wjost Puovincks Acts. 

I 8 —Oi DH Acts. . 

' 9 - Plnjab Acts. 

I-Imperial Acts. 

Aci XXXII of 1839 (Interest). 

(li Hindu ]jaw as to payment of Diterat, 
nji/tlicabihl II nj — 

\\ hero there w.is no agicement to pa\ inter- 
i-.t and no demand in wiiting to hring a case 
w ithm the piov isioiia of the Interest Act, the 
I Hindu Law was held not to bo binding m such 
! mattero as the pajuK'iit of mtercbt (a) Subra- 

' mania Aiyer y S. A. Subramania Alyer, 3 

Jl. L T 278-^18 AI L J 215 -31 VI. 250. 

; Wali.is and San’kvuan Naiu, jj. 


1 licfctcncci,. -(n)6VI ll.Clt. 100, 20 M. 181, 
! 31 B 354, Tt. 


I 

i 


(2) I’laiiiltll not a Hindu- I6.sci?ce of mer¬ 
cantile nsa'ic—No wiitlen uish aiiienl - No 
demand tn v.itnuj—Uight to inleie&t—S. 
iJ, Conti act lt( 


Where the pl.unlifl is noi .i Hindu,.iiid thi're 
IS 110 agieeiiieiit foi inteiest, inleicst ean only 
be leeovcicd (tv) bv mci'Miitile usage, or (6) 
uiidei the interest Act XXXII of 1839 If it is 
ehuincd under tile liilciest .\ct, there must he 


■ (!) .1 sum terl.iin paj.dile at .i eeitaiu time b\ 

' a writti u instrument, or, (2) .i deiii.ind of 
' pajment m writing, giving notice that inteiost 
' will be cl.limed 

' Wlieie neither of tbcie conditions me fulfill- 
cd, llie plamtili laniiot claim damages under 
S 7 5 <)1 the Contr.ic t Act, as that section is not 
I intended to override the ptov isions of the Intel - 

' est Act Haji Muso, son of Haji Jan Mahomed 
Y. Haji Nup Mahomed, son of Abdul Kadlr, 

; IS I. R 179 

i Pka IT ami ll.vYw AUt). u. 


, Jlr/eicnccs —9 Bom. L. U 4J9 , 20 C. 955; 

I (1893) L. R App C.ibcs 4J1 and 20 M. 481, 11. 

I Act XIX of 1841 (Protection of property in 
cases of succession), 

(1) S-v 1, H and 4—Illegal possession of a 
deceased jiei son's estate u'lthoiit any claim, 
— I’locedwe nnderS. 3 of the Act on com¬ 
plaint regarding — Fa\lute of Court to 
follow such pi ucedure, effect oj. 
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It—I tape rial A cts. — {Coniinucd). 

Act XIX of 18il (Protection of property in ^ 
cases ot* succession).— {Conduded), ! 

To put the procedure provided 1j\ the alxnc ' 
Act lu motion, the title mid Iona Jidet of the ^ 
applicant must^ic clear, and it uiuht ,ili-o be 
manifcbt that the party tomplaiDcd against had , 
no lawful title to posscbMcn, and that, if the 
applicant weifc referred to a legular suit, he 1 
would bo a SCI ions sufleui. The incie fact, ' 
however, that the C'onif, befuic issuing the , 
citation under &. 4. uinilted to follow f.uth pio- i 
cedurc and to s.itisfN ilsijf, whether the p.iiU j 
in possofasion had no title, would not so opciate 
as to prevent a rectific.ition of such piocedute 
and to bar the Court from ariiviiig, on the 
evidence, at a coiieliision that the person in 
possession ought to he left undistuibed, Rajji 
V. Lai Chand, 1:1S 1*. K lyOG^lK. P.L R. 
I'lOd. 

■Ri'.ii), c. j. 

lirfi'ieiiici) ~ 0 \V K (IMis ), DJ and 7 1’.U. 
I'JOt, It. 

(2) S ;j—Sec No. 1 Slip) a. 

(d) S J—See No I, sii/na. 

Act XYIir of 1850 (Protection of Judicial 
Officers). 

(1) CaU'.c of tii.lton—('laini jor dtiiiia</e'. jot 
tniinojH-i scaich bi/ a Jndicml Oljttn as 
&udi—]\'o causeoj adwn aijaind the Sciic- 
taty of state for Jndia—addition oi sub¬ 
stitution of Defendant—.\ct XVlll of JS'n) 

. • -lit V of Jbbl. a, J-J—Cii J'lo Code of 
Ibb'd, S :t,i ~Ci lui, l‘io Code, S Hi). 

Ifeld, th.it, wheie .i Judici.il Offuei acting in 
his olhcial L,ipiicit\ is iiroteetod by ietWlll 
oi 1850, 111 respects of .itts done h\ him with 
jurisdietion or done under the Loin fidi belief 
th.it hoihas juiisdictioii, the protection thus 
afforded to hmi cqu.ill> evtends to his niastei, 
the Sccretaiy oi State for liidi.i in Council. 

Held, also, that, wheie ,■ lause of action is 
shown to exist against the defend.nit ongin.ilK 
impleaded, but, on the alleg.itioiis made in tho 
plaint, there appe.irs also another peisoii toii- 
ecriicd in it, the Couit should at oiiec m.iLo 
that person, undei S. 02 of the Civ. Pro, Code, 
a co-defciidant without laisiiig an issue on that 
point, and should not lust rule out the claim 
against the oiigiUiil defendant, and then hold 
that the Court could not allow the impleading 
of tho other person, on tho ground that it would 
bo a substitution and not an addition of a de¬ 
fendant. 


It—Imperial A cts.— {Continued), 

Act XYllI of 1650 (Protection of Judicial 
OifioerB) —(Concludtd). 

Held, further, that, where .ijuciitial Officer, 
instead of issuing a search wariaiit under S. 96 
of the Cr. P, C., pioceeds Under S. 165, the 
mistake is immaterial and ho cannot be said to 
ha\e acted without jurisdiction In cogni¬ 
zable cases,a Police Officei has the same power of 
.search under S 165, Cum. Pro. Code as a Judi¬ 
cial Officer has under S. 96 (a) 

(t)«ifit!.--Whother the Civ. Pro. Code Allows 
a flesh defendant to be substituted for a solo 
existing defeu'hiiit against whom it h.is been 
found that there is no cause of .le.tioii Whe¬ 
ther tAe notice under S. 424, Civ. Pro. Code, h 
necessary m ea.so of .iddiug, under S. 32 of the 
same Code, a J’ublie Officer as a co-dcfondaiit 
111 the I .ISO Inought .ig.imst tho Sc‘crct.iry of 
St.itc foi India m f'oniieil. Mrs Fox v. The 
Secreiiry of State for India in Council , <59 P. 
W.R 1908 

JouNS’i'oM, .Hid III iii!\, ja. 

Hefei dice — (a) 12 \ 115, It. 

'Act XXI of 1850 (Freedom of Religion) 

Liitbastitj I)\ lliiiduniDthei, whelhei iuTecls 
lier iiglit". of mhcJitanee - Sec lliXDt l.AW 
(Imii m UNCI’), No RlfiJID.J 70. 

Act XIII of 1855 (Fatal accidents). 

( 1 ) Assesstiu III (>l danimies iindei Ail— 
Ml asm e of dainni/ts - I'emniCii y loss-- 
Mental suyei iiu/ Sni i moi s. 

In .issessing damages thepeeuuiarv loss sus- 
liinied liy the ftnmiv of the deceased is alHhat 
I an 1)0 consideied and nothing laii be allowed 
the siiiMNois ,is eompeusatioii for mental 
siilleiiiig, etc Ratilai Kalida^y.The Madras 
Railway Co , I M L T 2.J8 
Mooiti., 1 

Jtefeidices - 7 R.H C 113, 8 li II C. 130,18 
li B. 93- 21 1, J C) B. 233, .md 8 K\ 221-- '12 
1, J I'A- 153, It. 

Act XXYIIIof 1855 (Usury Laws Repeal Act). 

S 2—.\gr''enieiit to pa\ interest express or 
ijiijilicd—Intel fcLcnce bieCourc, whether allow- 
aide. See iN’inniibl’, Nc. 2, 110 P.R. 1908. 

Act XYof 1856 (Widow Marriage). 

Right of reiiiarijicd mother to give in adop¬ 
tion lur first husband's son. whether at|ected 
by Act See Hinul Law (AuorTioN), No. 5, 

I 10 Bom. L.R. 113'f, 
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/. - tmpeiitl Acts.— (Continued). 

Aot XXXIY of 1888 (Lun«cy. Supreme Court). 

(1) Lunatic—Bcmunemtion to a Covumftee— 
Court's jurisdiction to 2 '>ass tJie aider—Ncjct of- 
kin of limattc not entitled to be heai d on the 
application—Lunatic Hhcnsai.e can impeach 
the 01 del. 

The Coni't ha;, a discretionary power to .illow 
a Committee of a lunatic, appmutcd under Act 
XXXIV of 1858, rcmunecatioij but will oiiI\ 
allow it under spot lal circunistiim es. Wlieii 
some relation or fi icnd of Llie Innatw < an be 
found who IS willin;; to .let as Committee, the | 
Court will not, .is a rule, allow leinuiieration 
to such a person ' but when no such pmson can 
be found .inU an oflh lal of the Com t has to be 
appointed, the Couit will exercise its discie- 
tion and allow renuinoiMtiou. Cut, in all 
e.iscb, the Couit has the jiiusdietion. 

On an application for rcmunci.ilion hi .i 
Committee of a lunatic, the next of-kni of the 
lumitic have no right to he hc.itd iii then own 
interests, as they have no \ested interest in the 
estate. But a luuatu , if he becomes of soimcl 
mind, has the right ,J.o impe.i.ch any ouh'r 
which, ho consideis has bei'n made w ithoiit pio- 
per logaid to his interest, and ho can iiii-' 
poach the ordei for rcmiinei.ition even attci 
the Oonnnittoe h.is jiissed liis .lecoiinls This 
1 ight devolves on the luiulio's de.ith upon Ins 
hoiis Hulji Damodar v Bomanji Man- 
eherji, 10 Bom. L. Jt. 77..' 

Maci.koi), j. 

Act XL of 1858 (Guardian and Wards). 

8. 3 —Appoiiitnioni. of (lii.iidiaii ad likni 

other*than the ceilihed gu.iidian—Etiuel- 
Sec h’xKct i’lo's OK Dr.nti i . No. 'i, 7 C. L. .1. 
270. 

Act XX of 1863 (Religious Endowments). 

(1) Ss. it and H—Fomi of decree - Coin t'l, 
poner to appoint huske Tiiiste<‘\ dutict, 

—Accounts to be kept and \ubinilied by 
trustee—Tiiistee to be a cchbalc. 

The trustee of a Dui^a is bound lo keep propci 
aoe,oant3. If the Durga falls under 8 <t of Act 
XX of 1863, ho will he^hound to submit them 
to the committee. If u does not, bo is, 
nevertheless, bound to keep sepatate and clcai 
accounts of the Durga income and cspeuditnre. 

Under S. 14 of thr Act. thepourt iiiay direct 
the removal of a trustee oi a manager. Where a 
dirausHd trustee is in pusoeision of trust proper- 
tifS/'ln has, oh his riruoval, to be relieved of 


I /. —Imperial A cts. —(Contin ned ). 

! Act XX of 1863 (Religious Endowments). 

— (Continued). ' 

Ills possession of the trust properties. It is 
iicuessary, therefore, to direct surrender of pos¬ 
session. Tf there is any person* already compe¬ 
tent to lepresciit tlic tiust, pos.session may be 
delivered to him. If the power of appointment 
is shown to bo vested in any pcrooii, such person 
ma\ be directed to make the .ippOiiitm,.nt, and 
jio.ssession may be dcJiveied to him. It there is 
1)0 pel son competent to ropieociit the trust, a 
Itecenei mav be apiiointed to take charge of 
tiio estate. 

((heeic.—Whether the Court is competent 
to iqipoint .1 tru.,tco‘' \ iiiarned man is unfit to 
he .1 dainaslitn of A Durga Miyaji v. Sheik 
Ahmed, 18 M. L. .1.205-31 M. 212. 

\\ \i Lis .ind Saxkvuvs Naiu, ,ij. 

(J) 8 II ~ I'ou Cl to appoint a new Irudec — 
Cotie of Cud Fioiednie (.Icf Ail'o/ Ibd^}, 
S niU. 

b. 11 ol the Ucdigious I’.ndowment Act only 
empowei s .i Com t to diiccl the spceitic pei form- 
anciofiiuv .ict by the tiustee, maiiagci oi 
supeiiiitciulciit Ol to .iw.ud dam.igesoi costs 
.ig.iHist such liuslee, ina>i.iger oi supenutoii- 
dent and lo diiect tlicii icuiov.il. It coiifeis 
no powei on thoConilto.iiipoiiiL .mew tiustco, 
m.ui.igei <11 snpennti'iiilcnl, fei whuh Ihi'pio- 
ceedmgs ]ii<i\ ided loi by 8 fidO of I ho Code of 
Civil Piocednii’ must ho lesoilod to Sada 
Shankar v. Hari Shankar I .1.1.3. 191-= 
A W.N (190S) 10] 

B\m iiJi and ItiLiiAiiDs )J 

(2-fl) S 11—SieNo. J, snpia. 

(j) Ss II and lb —Cn 1‘to Code, S — 
lietiiinal of manatjer of a leliyions iiistilu- 
Lion- Foil Cl of Temple Committee- Santlion. 

\V)u le there is aduh eoiisliiuledmanager of 
a icligious mstilntioii. he cannot he iciiiovcd 
fiom hi-, othce escept by bunging a civil suit. 
\iid, ioi snc,h a civil suit, pfcvions sanction is 
ic’iiniicd uudci cilhci Ss 14 A 18 of the .Act or 
S. .j.T), Civ I'lo Code 

It IS not open to a sclf-coiistitutod Committee 
111 the evciil ol .i dispute with the inatiagcr to 
take the nuittcr into then own hands, and, if 
they do so, they run the iisk of a successful suit 
h\ the cx-maiiagci for rc-instatomcut. Banei 
Dhar Y. Chhanga Ram, 7 P.B. 1908 = 176 
r.L \i. 1908-20 r. W. R. 1908 

Keksimcitun and Lii, Chand, jj. 

(3-a) S. 18—See No. 3, supra. 
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IS 


I.--Imperial Acta—i Conhmicd). 
let 111 of ises (Oommoii Carriers). 

(1) Cotnman Cmiteis Act {III of ISOo), 
^amended by Act X of 1899, S. 10 — Steam- 
shy) Conqtaay and Railway Company— 
Notice belOle i>uii. 

B. 10 of tho CoiiiDiou Caiiiui ^ Act .is amciidcd | 
b) Act X of 1899 p].iced .i Stc.iiiishjp Compiiin 
111 the bame pAbition us a Railway and makes it 
obligatory upon a pei'toii w,intiug to biie a 
Steamer Company togne notice of bin li suit 
withiu the *111116 mentioned in the beelion. 
RiYors Steam Nayigatlon.Co., Ltd v Kashi 
Prasad, 8 C. L. J. 192 . 

Almti and Dkll, jj. 

Act X of 186S (Succession). 

• 

(1) S. 50—I’roMsion .is to atltslation, whe¬ 
ther applies to other Acts—See Tiianski ii ui' 
PnonKKTi Alt, Xo. 29, J M. L. '1’ JOO 

(9) Sb. 101 .ind 102—Disposition ol usidu.iry 
estate—Construction of Ss J5 .iiid 1 of the 
Hindu Wills Act. See Aci XM oi lh70(HiMH 
Wincb Acr), No. 1, t .M. L. T -JOG 

(2-n) S. 102—See No. 2, mpia. 

(3) Ss. 137 andl40-Leg.ic\, jpocificordenions- 
tratiie—Pill til ular fund not legalK tharge.ible 
with payment—J)emonsti.iti\e legaiy, non-re¬ 
demption ol See Will, No J2. 109 P U. 1908. 

(J-a) S. 140—See No. J, bupta. 

(4) Ss.160 and '*!'! - Application foi Lclictb of 
AdminiHtiution n itli copy of will, pioied 
abtooil, annexed—Oi lyiuai ii ill depobiUd 

* and leyibleied in tcotland —Copy pi niuied 
being copy cei tijieit nndei the hand and seal 
ot Notaiy l‘ubhc to be tnie copyoj omiinal 
rp anted by Asbiilant kecpei ot Regibtei ol 
Deeds- No ceitificateof haiing been com¬ 
pared tilth original— Not bhoun to be 
admissible in England—Copy not adiiUi>- 
stble under S. OJ, Evioenie -let. 

Where, in .in application, under Ss 180 and 
212 of the Succession Act, lor 1 .otters ol .\ihm- 
uislrntion with copy' ol the will, provedalno.id. 
annexed, the oiiginal will, dei^i ribcd as a tuist 
disposition and .settlement having been deposit¬ 
ed and registered in ScolUind, a copy' certified, 
under the hand and seal of Notary Ptibhc, to 
bo a true copy of the original gr.intcd by the 
Assistant Keeper of the ^Register of Deeds 
neither purporting to beacopv made from the 
will itself nor lK>aring any certificate that it 
bad been comxiared with the original, nor 
shown to be a copy admissible in England to 
prove the original, was pioduced . 


I.~Imperial A eta— {Continued}. 

Act X of 1868 (SucceMlon)-(CoHcf«d<?rf). 

Held that the copy produced was not a 
piopcilv authenticated copy of the will and 
inadmissible as secondary evidence, under S. 
G3 of the Evidence Act, and that the applicant 
should pioduco a coiiy certified, by the Keeper 
or Assistant Keeper cf the Register, to be a 
tiuo eojiy of the original will In the mattCP 
of the estate of Adam Robertson Whyte, 14 
Bui. L. R 33. 

Mooiin, J. , 

(4-ft) B 212—See No. 1, bupia. 

(4-5) S. 234- See No. 5, infra. 

(0) Sf. til iand ‘i,H-Amending Act Vlll of 1908 
—Appluation for ixlevbionof certificate-' 
Revocation of the gr ant of probate—Court 
Eccb Alt. S. 19 (c). 

An .ipiiliealion ^foi i>rol>atc to have eilcet 
thiougboutthe l^ioviiucof Smd was grunted. 
But the testator also Icltbonic money due from 
a Life insuiance Ccnixiuny, the bead office of 
which was situated at Bombay , and the Com¬ 
pany refused to pay the money as the probate 
had no elicct in Bombay# 

* Held, on an .ipplication for the extension of 
the piobate to the whole of India, 

(1) that no extension could be ordeiod inas¬ 
much .IS the required by Act 

\ Ill of 1903 had not lieen complied with, and 
that those pii'liin. 11.11 les vveie not mere empty 
foinialitics, 

(2) that till, giam might lie annulled under 
S 2J4, Explii. 4, of Ai t X of 18G5, in ordei 
tli-it .1 licsh gi.int imgh. lie .ix>x>liod fur, which 
will be exempt Itom fuither t'ouit-foe undejx' S. 
19 (c) oi the Conit-fcLs Act, 1870. Application 
by Elizabeth A. Desouza for Probate of Will 
of Alfred James Desouza under Act X of 68, 
1 S. L. R. 177. 

Ilivw vJiij, .1 

(G) Axililicaliility of piovisions of Act. m-idc 
.ilip]liable to wills of 'I'aluixdais and grantees, 
to all the wills and codicils executed by them 
w ithout exception to x«ii t^cular class of such 
wills .iiid codicils-See Wii L, Nol, 11 (). C. 
102 (B). , 

Act XV of 1868 (Pars! Marriage and Divorce). 

Si. 3;i- -Daorce—Adultery of petitioner. 

L'ndcr S. 32 of the Act, adultery of thepeti- 
tioncL Is a legal grolind on which the Court oatt 
lefuse the x>etition for divorce. Meherbhi V. 
Hormasji N. Hotivala, 10 Bom. L. B. 1019. 
('iiASi)AVARKAR and IIeaton, jj. 
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i,~tmperl»t Acts~-(ContimetJ), 

Aet ly of 1868 (Divorce). 

(1) Smt for dissolution of mat t ia>je—Proof of 
Adultery — Civ. Pro. Code, 8, SS—Necessity 
for personal st}Vicc--Adveihscinent in 
neivspnpen. “ 

rctitiou fur dibHohilioii of ti iniwriago. I^eti- 
tioncr alleged tlie adultcrv ol lespoiidcut. Thu 
only evidence in pioof ol the adultery was to 
the effect that the wife (respondent) had left 
petitioner and had been keen on two occasions 
in company with two bo%h lu a houae which 
was not alleged to bo a brothel. Held, thi.s 
was not evidence bullicieiit to prove adulten. 

It did not coiiStitnto adultery with the two 
boyt. or either of them. So a decree fdi dis¬ 
solution ofiuainage could not be granted. 

S. 8:1 of the Code of Civ. Proceduie, does 
not contemplate substituted ,sei vice being grant¬ 
ed except, after icasonable endeavours, to 
serve a summons pcrsomilly 

\ mere advertisement in iiewsp.ipers of a 
petition foi dissolution is not sufficient to bung 
the fact of the petition home to the resxKiu- 
dents in the absence o*i proof that oiidea\ouis 
were made to serve the resxiondent pciBonally* 
Shwe Tha v. Ma Saw Hla. I L. if B. IDO. 

Fox, c. j , liiwiN and Moouu, jj. 

(‘2) S. lU—Snil by irife foi dissolution of liei 
mainage with hnsbaud undci Husband 
not appealing at 'he heaiing -Husband 
comnitUing adulteiy aflei last condonation 
offormei adultery and ci nelly, effect of. 

Whole the wife sued, under S 10 of the 
Indian Divorce Act (IV of 18G9), for dissolution 
of her marriage with hei husbai'd (who filed, a 
written statcniipi but did not aiipcar at the 
hearing of the case) b\ reason of the cruelty 
and adultery of her husband and dexiosed thu' 
he suffered from a lonlagious and loathsome 
disease, which he communicated to her, held, 
on medical e\icU-nce, that it must he presumed 
that the husband rccklessls oi wilfully com¬ 
municated' it to his wife , lor. when a husband, 
being a competent witness, djc.s not come for¬ 
ward to assert his igtiorance, the Court wil] 
holdtho wilful lutention proved (a). Where the 
husband oomiuittod adultery after last con. 
donation of former adultery and eiuolty, held, 
that the subsequent adultery levivod the 
forme 4 cruelty, which had been eondoiicd, 
lift Dn V. Mftllfll Bllra, 14 Bur. L. B. 173. 

. ' MoohE. J. 


INDEX, 1908. 16 . v 

t.—Imperiat Aeis~^(Cmtvautd). 

Act ly of 1869 (Di»oroe)-(Concl«d«i). 

Peferences. —(a) L B. I. P. 146; SSL. J. ?. & 
M. 13, L.B I.P. 233, F ; (6) LS. & T. 61,29 L. 
J.P. & M. 120, F. 

Ss. 14 and 50—Pi achcc—Petition, ser¬ 
vice of — Substituted sei vice — Unreasonable 
delay. 

The praatico of this Court, as to service of 
[letitiou on the respondent, is governed by what 
prevails in the Matrimonial Courts cnEngland. 

li IS essential, ill suits for dissolution of mar¬ 
riage, that the jiolitioii of the xilaintiff should 
be xiersonalJy sened, under S. CO of the Indian 
Divorce .\ct, on the respondent or that sufli- 
eiciit notice of its contents should be gnen to 
bnii. 

Unless s.itislactoiy explanation is given for 
the long delay in preseiiti ng and prosecuting a 
petition, a Couit is obliged to refuse a decree 
foi dissolution of maniago, un dcr B. 14 of the 
Indian Divorcee Aet Arabellft ClarreBSft Eliza 
Hitter y John Charles Hitter, 12 C. W. N. 
1009. 

F1.ETCHKII, J. 

(4) S. 50—See No. 3, siipia. 

Act Yll of 1870. 

See Court Fi:ks Acr. 

Act XXI of 1870 (Hindu Wills). 

(1) 5s. I'J and 4—Construction of~Indian 
Succession Act, 5s. 101 and 10;i—Hestduary 
Kstale. 

In an appeal which turned upon the construc- 
' iion of the will, which puiported to deal with 
lesiduarv estate of the testator, who practically 
intended that the distribution should take place 
only after all the sons who might be born to 
him had attained then majority, and Vhose 
vvilliau as follows • “ Should my son Snbra- 
maiiian who is the fchicf person or) executor to 
tills w ill and testament be willing to divide and 
give the aforesaid landed properties, ready 
money and all the other pioperties, when my 
grandsons may attain their age, he shall divide 
the .same into live shares as I have had five 
sons, and give away the same to their respec¬ 
tive sons, that is to say, my grandsons. He 
shall give away the slijire of such son of mine as 
may not beget a grandson (to me) to himself. 
Should he not be willing to effect a division, ho 
may deliver up the properties to such of these 
persons, namely, his brothers, or his sons, or 
his brother’s sons, as may be competent to cause 
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/.—ImperM Acta — {Continued), 

Act XXI of 1670 (Hindu mm-(Oonclnded). 

matters to be conducted properly, as my eldest 
son Subfamanian who is tbe (chief person 
or)* executor to this will and testament had 
been conducting them ; should the (chief per¬ 
son 01 ) executor Subramanian be not willing 
to do so, he may, as he thinks pioper, anaugc 
that at least the Administrator-Uoueial should 
conduct matters for a fixed time in the same 
manner m which he himself shall have con¬ 
ducted matters and that the properties should 
thereafter be divided and given to the aforesaid 
grandsons or that the same should bo delivered 
up to them intact without division,” it was 
)ield that the effect of the disposition was that 
the bequest, il any, created by the exercise of the 
so-cal]pd power of appointment, might be dcl.iy- 
od beyond the period specified in S. lOi of the 
Indian Succession Act which, when road with 
S-102, made the whole disposition invalid. S. 2 
of the Hindu Wills Act makes S. 101, Succession 
Act, applicable in terms, and the provision in 
S. 3, although it might have the effect 
of invalidating a disposition which is valid 
under ti. 101 of the Succession Act, eaiiiiut have 
the effect of validating a disposition which is 
invalid under that section. Lt is clear, there¬ 
fore, that the disposition is invalid under Ss. 
101 and 102 of the Succession Act, and theie 
IS an intestacy with regard to the rcsiduarj 
estate and the property devolves upon the hcirs- 
at-law. P. Y. Sivasankara Pillai y. P. Y. 
Subramania Pillai, 4 kf. Tj. T. 30G. 

White, c.j. and Svnkaban Naik, j 

Reference . —L. K. 10 Gh. 35,2i. and 1), 2013. 
450, n. 

(2)S.4 —See No. 1, sup? a. 

ActXXIlI ofl871 (Pensions). 

(1) S. i—Scope of (lie seclwn— I'etsmial 
grants—Endmunent for tchgwus and 
charitable pm poses—Suit to set aside 
Government order imposing full assessment 
on lands granted for chantahle purposes 
—Jurisdiction of Civil Courts. 

Endowments for religious oi pious purposes 
do not fall within the purview of S. 4 of the 
Act; the section applies only to personalgrauts 
(a). 

The Civil Courts have, therefore, jurisdiction 
to entertain a suit to set aside a Government 
order imposing the full asseasmeiit on certain 
lands in the plaintiff’s possession, granted to 
his ancestors as an endowment for the charit- 


t,—Imperial Acts—{Continued), 

Act XXIIl of 1871 (Pensloiu)— (Concluded). 

able purpose of feeding brahmins. YenkatM* 
wara Aiyer y. ;rhe Secretary of State for 
Indiain Council, 17 M.L.J. 549 = 3 M. L. 

T 104 =--31 kl. 12. 

Benson and Sankaban Naib, 33 . 
References —{a) 2 i\I. 294, 6 M. 302, 6 M. 
3G1, 11 JI. 283, E. , 22 B. 4‘JC, Diss.; 8 I. A. 
77 (P. C.), R. 

Act I of*1872. 

Sec Evidence Act 

Act IX of 1872. 

See CoNTBACT Act. 

Act VIII of 1873 (Northern India Canal and 
Drainage) 

(1) Ss. 21, 22, 2i d 2'i—Suit to ieslrainiiaity 
mho has been permitted under the Act to 
consUuct mater channel—Junsdiction of 
Civil Com t. 

A Civil Court has no jurisdiction to decree a 
perpetual injunction restraining a party, to 
whom pormishion has been granted under the 
Act of 1873 to construct a water channel 
,| through the land of another, from cons^ructIng 
that channel, providcdtli.it the procedure pro- 
s'-ribcd by the Act has bejii complied with. 
Mokham Din v. Mansabdar, 74 P. B. 1907= 
IG r L. B. 1908. 

Beid, . 1 . 

References . -5G P. B. 1897, 46 P. B. 1897, 
144 P. B. 1891, 71 P, B. 1888, 114 P. B. 1888, 
lie. 648, li. 

(2) S. 22— See No 1, supta. 

^3) S. 21—Sec No. 1, supia. • 

(4) S 25—See No. 1, supra. 

Act X of 1873 (Oaths). • 

(1) Suit on promissory note —Suit by assignee 
—Eiaudulent assignment—Oath as to con- 
sidaaiion, eflectof — 

The plaintiff sued the defendant on a promis¬ 
sory note executed bj the defendant in favour 
of the plaintiff’s etidoner. The defendant 
contended that there was no consideration for 
ihe note and that the* assignment was frau¬ 
dulent. Ill the course of the suit the defendant 
offered to abide by the oath of the plaintiff’s 
third witness. This man took oath. Held 
that the oath was not conclusive as to the suit, 
but only as to the facts deposed to in tho outh, 
and that tho party affected by the oath was 
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Acts-*'ip6niUwd). 

Msi X of 187S (Oti&m)^C<melttdedi, 

eotitlod to a distinct finding by the Court as to 
whether the assignment was fraudulent or was 
made in fact. 

Held, also, that where the plaintiff sues as 
the endorsee of a pro-note, and it is found that 
the endorsement was fraudulent and was not in 
fact made, the plaintiff would not be entitled 
to a dec*^®6 on the note. Jattanna Pakkala y. 
Bala Sheka, 3 M. L. T. 163. 

Bbnson and Wallis, ij . 

References :—(a) 2 M. 356 & 22 M. 234, B. 

(2) Ss. 8, 9 and 12—Agreement by plainttjf 
to take oath or to have the suit dismissed — 
Failure'to take oath—Procedure to be 
adopted by the Court. 

By an agreement between the parties to a 
suit, the plaintiff agreed tl^t he should take 
an oath, and that, on his failure to do so, the 
suit should bo dismissed. Held, on the failure 
of the plaintiff to take the proposed oath, that 
the agreement could not be recorded as 4ii ad¬ 
justment of the suit, and the suit should be 
proceeded with (a). • 

Per White, C. J .—S. 12 of the Oaths AcU 
directs the Court to record, as part of the pro. 
oeedings, the nature of the oath proposed, the 
fact that the party was asked to make the oath 
and refused, together with any reason assigned 
for the refusal. The section seems to coiitem- 
plata that the Court shall give such weight, as 
it may think fit, to the fact that a party has 
offered to make an oath, and has afterwards 
refused to make it, whilst it negatives the view 
that4ho refusal to make the oath is, in itself, 
a ground for dismissing the smt or giving the 

plaintiff a decree, as the case may be. 

• 

Per Miller, J. —It may bo doubted whether 
8. 12 of the Act was intended to apply to a case, 
in which the parties have arrived at an agree¬ 
ment that one of them shall take an oath , but, 
whether 'that be so or not, it is not right to 
compel a man against his ivill to take an oath, 
by which be is to allege the existence of parti¬ 
cular facts. Majan v. Pathukatti, 17 M.L J. 
545 = 3 M. L. T. 98=34 M. 1.. 

Whim, o.j. and Mjlleb, j. 

References .—{<*) 2 M.356, F ., 17 M. L. J. 

99. D. 

(8) |1. 9—See No 2, supra. 

(4) S, 12—See No 2. mpta. 


Aeit-^Gon^ued].* 

lot I of 1877. 

See Specific Belief Act. ^ 

Aet III of 1877. 

See Reoisteatioh Act (III of 1877). 
*Aot XY of 1877. 

See LiMiTATiOM Act. 

Act yi of 1878 (TreaBure Trovo).' 

Ownership regarding unclaimed treasure— 
See Unclaimed Pbopebty, No. 1, 2M.L.T.219. 

Act XI of 1878 (Arms). 

(1)S. 25—House search — Code of Criminal 
Procedwe {Act V of 1898), Ss. 94, 105 
and 165—Judicial Officers Protection Act 
(XVIIlof 1850), S. 1. 

The defendart who did not, before causing 
the search of the plaintiff’s house to be made, 
first record the grounds of his belief as provided 
for by S. 25 of the Arms Act, could not justify 
the search under the provisions of the said Act. 

As there Wiis no proceeding pending before 
him, the defendant was not a ' Court * within 
the meaning of S. 94 of the Code of Criminal 
Procedure, and, therefore, the defendant could 
not direct a search to be made in his presence 
under the provisions of S. 105 of the Code. 

The search having been for the purposes of 
discovering arms generally. Section 165 of the 
Code did not apply. 

Conducting a search for arms is not an act 
done in the discharge of a judicial duty. Act 
XVIIT of 1850 (Judicial Officers Protection Act) 
does not apply to such a case 

Even where a defendant’s bonafides in con¬ 
ducting a search is established, it does not re¬ 
lease him from the obligation the law casts 
upon him, as being in supreme controlyif the 
search party, of seeing that the search was con¬ 
ducted in a proper and reasonable manner. In 
such a case, the damages should be substantial, 
and not merely nominal. Brajendra Klahova 
Roy Chowdhury v. Clarke, 8 C.L.J. 75 = 12 
C.W.N. 973. 

Fletcheb, j. 

Act III of 1879 (Inspection of Steam BoUen). 

Contract with public servant—Conflict with 
pubho duties—Validity of contract—Gonse- 
quenen of expert not exorcising his special skill 
and relying upon others—^Negligence—^Dam¬ 
ages. See CoNTBACT Act, No. 15,13 C.W.N. 69. • 
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Actt^iContmwd). 

lot XYUI of 1879 (Legal PraetltionePB.) 

(1) Ung^ofeasionalcmduet — Suspicnon — Muk- 
tear — lien^ioal of license. 

# 

The renewal of the license of a legal practi¬ 
tioner cannot refused on the mere suspicion > 
that he was implicated in, and privy to, the 
sending of anonymous petitions making serious 
allegations against a Sub-divmional Officer and 
other Government Officers. In the matter of 
Babu Aipajan Pposad Mohanty, Hnktear, 12 
C.W.N. 919=4 M.L.T 155. 

Oaspeusi! and SiiAitPunmN, jj. 

(2) Ss.3 and 36 — Magistiate declar¬ 
ing a person to be a tout--Pioceduie — Per¬ 
sonal inquiry necessary—Opportunity to 
aluyv cause. 

Before proceeding to declare a person to bo 
a tout, the District Magisti.ite should himself 
make an inquiry as to the person’s antece¬ 
dents and give him an opportunity to show 
cause. 

Whore a Bub-divisional Officer called oii a 
person to show cause why he should not bo 
declared a tout, and he showed a cause, and the 
Sub-divisional Officer, after recoiding evidence 
on both sides, submitted the proceedings with 
his report to the District Magistrate, .ind the 
latter after perusing them passed order declar¬ 
ing the person to be a tout, the order was sot 
aside (a), Chandi Charaa Dey, Petitioner, Be. 
12 C. W. N. 842. 

Bampini, c. 3, and Byykb, j. 

• Refeience : —(n) 6 C.W.N. 289, F. 

(3) 8.13—Compromise by client. 

A legal practitioner, who, believing himself 
to be under a pecuniary liability to his client, 
endeavours to get the client to accept a less 
amount than that for which ho is liable, is not 
guilty’of “ grossly improper conduct in the 
discharge of his professional duty ” within the 
meaning of S. 13 of the Legal Practitioners' 
Act. JUuan All, In the matter o/, 5 A.L.J. 126 
*=A.W.N. (1908), 70 = 7 Or, L.J. 300. 

Stanley, c. j., Baneb^i and Aikman, is. 

{i)Ss.l3 and 14 — Pleader—Unprofessional 
conduct—Befusal of btief fot political 
reasms—Bight to refuse—Reasons for 

refusal, if must be stated—Bight to move 
High Court to quash proceedings when 
called upon to show cause. 

A pleader is not bound to accept a brief 
'offered to him nor to state his reasons for 
afusing to accept it. 


I.—tmperlal A(ets—(Odntinuedi, 

Aet XVlIt of 1879 (Legal Praettiiiiieri)— 

{Continued)- 

A pleader, having refused a brief offered to 
him, was subjected to a stringent examination 
to disclose his reasons, and, on its appmring 
that his reasons wore political, proceedings 
were started against him under the Legal 
Practitioners’ Act and ho was called upon to 
show cause why he should not be reported to 
the HigK Court for unprofe.ssional conduct. 
Without waiting to show cause, the pleader, at 
once, moved the High Court to quash the 
procoedr'igs. 

Held —That he was entitled to do so : 

That there was no rule of procedure to justify 
the examination to which he was subjected. 
In the matter of Nabln Chandra Das Gupta, 12 
C W.N. .381 = 7 Cr. L. J. 252 = 35 C. 817. 

Maclean, c. j, and Coxe, j. 

(5) S. 14 —P» ofessional misconduct by plead, 
er—Charge before a joint Magistrate — 
Transfer of the Magistrate before inquiry 
to another division — P.ight of District Magis¬ 
trate who was It ansferred to the other divi¬ 
sion—Pleader accuMng Magistrate as acting 
, maliciously, vexatiously, and with a vindic¬ 
tive spirit, whether amounts to professional 
misconduct. 

A picador was charged with professional mis¬ 
conduct in connection with the alteration of 
the date in a certain petition, which was pre¬ 
sented to a Sub-Magistrate. The case came 
before the joint Magistrate of that division for 
inquiry. The joint Magistrate, before the date 
of the inquiry, was transferred to another 
division. The District Magistrate mad^ an 
order transferring the charge to the same joint 
Magistrate, on tho ground that he bad dealt 
with the matter in tho first instance. 

Held, that the order of tho District Magis¬ 
trate, transferring tho charge to the joint 
Magistrate of a different division, was un¬ 
authorized, and that it should accordingly be 
set aside. 

There is no provision of Aw which authori¬ 
zes tho issue of either a summons or a warrant 
against a pleader who fails to appear in answer 
to a charge preferred against him under B. 14 of 
the Legal Prantitioners’ Act. 

Whore a Magistrate issued a warrant against 
a pleader in such if case, and the pleader at¬ 
tached a written statement to the warrant in 
which he stated that the Magistrate, in issuing 
the warrant, had acted maliciously, vexationsly. 
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h—lmperM Acts.—{Cmtimied). 

lei XYII of 1879 (Legal Praetltlonera.)- 

{Contmued). 

and with a vindictive spirit, it was held, 
that such language, though to the last degree 
improper, did not amount to fraudulent, or 
grossly improper conduct in the discharge of his 
professional duty, within the meaning of S. 1-1 
of the Legal Practitioners’ Act. K. I{. Rama* 
ehandralyer, Jnre, 3 M.LT 237=7 Cr. L. 
J.333=18M.L.J. 184. 

Whitk and jj. 

Eef^e'itces -.—A R R. P.C 283, 24 M 17, F. 

(6) S. 14—Crim. Pro. Codc.Ss. 145 .ind439-- 
Revision—Jurisdiction of 1 figh Court Sec Civ 
Pbo. Code, No. 355, A W N.(1908), 273. 

(6-a) S. 14—Sec No. 4, stipia. * 

(7) S.36—Tout,declannfj a person to be—Dis¬ 
trict Jtulge to take evidence hiuisi'lf—Potoer 
todirect Munsif toiahe it--0]yi)oitunity to 
show cause—Procedure 'irJwn Miinstf sus¬ 
pects a person to be a tout. 

8. 36 of the Legal Practitioners Act is of a 
final nature and its provisions must lie strictly 
and precisely complied with. 

It is only the judges i.nd other officers speci¬ 
ally mentioned iiiS 36 of theLegalPractitioners^ 
Act who can frame and publish a list of touts 
and they can only frame and publish such a 
list when it has been proved to their satisfaction 
by evidence taken and heard by themselves that 
the person whom they propose to include in the 
list habitually acts as a tout. 

A District Judge has no power to delegate to 
the Munsif the special statutory poweis con¬ 
ferred upon him by that section. 

When a Munsif has reason to suspect that 
any person is acting as a tout, he should inform 
the District Judge of his suspicions, giving him 
the names of wifncsscs and leaving it to him to 
take and hear evidence. In the mattei of Pra- 
■anna Kumar Das, Petitioner, 12 C.W.N. 
843 fNote). 

MxdtEAN, c,3. and Banmebjek, j. 

(8) S. 36—Ordet declat inya»tain jwrsons to be 
touts Bemsion^-Jurisdicium—Practice — 
Statutes 34 and 25, Vtct. Cap. CIV. S. 16— 
Buies of High Com t of the 18th January 
1898, rules 1 {xii,i) and t 

The District and Sessions Judge of Meetut 
held an inquiry under Section 36 of the Legal 
Praotitioners’ Act, 1879, as otc result of which 
he ordered certain pereons to be proclaimed to 
he touts and ejccluded rom the precincts of the 


i,—Imperial Acts*— (Continued^. 

Act XTIII of 1879 (L«gal PraetKionerB.)— 

{Concluded), 

Courts in the judicial division. Thfe parties 
.vftectod applied to the High Court against'the 
Judge’s order under Section 15 of Statute 24 
and 25 Viet , Cap. CIV. On lAiis application 
being laid before a division Bench for disposal, 
it was held .— 

Per Kakamat Hus>tn, J., that'the disciplin¬ 
ary powers of the High Court, under Sednon 15 
of the Statute, being exerciseable only by the 
full Court, a bench of two Judges had no juris¬ 
diction to adjudicate upon the application, 
neither had a single Judge jiiiisdiclion to admit 
it. 

i ei Atkman, J. , that the Court had an inher¬ 
ent power to delegate to one or more* of its 
members the power to deal with applications 
such as the present, and lule 1 ^xiiU of the Rules 
of Couitof the 18th Januarj 1898 effected such 
a delegation But the powers of the Court 
under Section 15 of the Statute were limited, 
and in this instance no case for their exercise 
had been shown. Kedar Nath, In the matter 
of the petition of, A. W. N (1903), 279. 
Kakajiat IIdsain and Aikman, jj. 

(9) S 36-^Sec No 2, supt a 
Act y of 1881 (Probate and Administration). 

(1) Ownership of ptoperty by married couples 
— Devolution—Letters of administration 
nhcthei and when can be granted to any 
peison other than survivor of married 
couple—Proper pel son to administer estate. 

Cnder the Burmoso Buddhist I^aw respect¬ 
ing the ownership o.‘ jiroperty by married cou¬ 
ples, and the. devolution of such property on the 
death of one of them, the widow oi widower, as 
a general rule, is the proper person to adminis- 
tei tiie estate of the deceased. Though an 
absolute rule must not be laid down that in no 
circumstances should letters of administration 
be granted to any otherperson, as, for instance, 
a step-daughter of the widower, it would re¬ 
quire very special reasons to justify such a 
grant 

Where a widower is m iiosscssion of the estate 
as the natural aud proper representative of the 
deceased widow, any person who claims a share 
of the estate can sue him for it, and the fact, 
that letters of administration have not been 
issued, IS no obstacle to such a suit. He Winy. 
Ma Aong Gala, 4 L. B. R 293. 
iRwiE, c.j, and Osmond, j. 
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Aot y of 1881 (Probate and Administration)— 

[Coktinued). 

(2) SsjtJS and 33—Administration—Letters 
^of administrahan granted to minors under 

the guardianship of their father. 

Under Act V*of 1881, Letters of Administra-' 
lion cannot be granted to minors under the 
guardianehip of their father. Jai Lai Singh v. 
Hari l?ingh, ,A. W. N. (1908), 257-5 A. 1.. 
J. 7361. 

Aixman and Karamant Hi'sain, jj. 

(3) S. 17—Application for pi abate by official 
trustee—Intention to »enounce expi cssed m 
a letter—Subsequeiilryh actum—Effect, 

Where the official trustee merely wrote a 
letter to a certain person intimating his inten¬ 
tion of renouncing probate, but, subsequent! \, 
that intention was withdrawn before the matter 
came before the Court and no such renuncia¬ 
tion was ever directly made before the Court, 
not was writing intimating such renuncia¬ 
tion was filed in Court, it was held that theie 
was no formal renunciation m that case, and 
that the official trustee was not precluded from 
applying for the probate (a). 

Ileld, also, there was nothing in the official 
Trustees Act prohibiting the ofiioial trustee 
from being appointed as an executor and acting 
as such. In the goods of Hanick Lai Seal, 
35 C. 166. 

Chitty, j. 

References: —(n) L. R 3 P. & 1). 151, C. W. 
N. (Notes), civ. 25 C. 795, L. R 3 P A D. 
113, R. 

(4) S. 23—Object of granting letters of ad¬ 
ministration -Bight of yowujer daughter 
of deceased Burman Buddhist to letters of 
administration during the life-time of 
mother—Agieement of parties, whether can 
change personal law. 

In the case of one of a Burmese Buddhist 
married couple dying, it can rarely, if ever, bo 
necessary that letters of administration to the 
deceased's estate should bo granted after the 
period of limitation for the recovery of debt 
owing to or by the deceased has expired. 

An younger daughter of a deceased Burman 
Buddhist is no*-, during the life-time of her 
mother, a proper person. to bo granted letters 
of administration to the estate of her deceased 
father, especially where the application ivas 
I made 18 years after the death of the father. 


t,—Imperial Acta—fContmuedJ. 

Aot Y. of riSSl (Protmte and IdminiitratioB— 

(Concluded), 

If a child of Burmese Buddhist parent has a 
right to prevent his or her surviving parent 
from wasting the one-half of the property in 
which the parem. has only,a life-interest, the 
proper method of enforcing such right is by a 
regular suit. Procedure under the Probate and 
Administration Act cannot be used for such 
proposes.. 

If a person was not, in fact, governed by the 
Burmese Buddhist Law of inheritanq| 0 , the 
.igreement of the parties cannot make such law 
iippliealilc. Ma Pe v Ha Thein Yin, 4 L. B. 
R. 287 = 14 Bur. L. R 280. 

Pox, C..T. and Irwin, j. • 

Reference — S..T , L B., 378, F. 

(4-o) S. 33—See No. 2, supra 

(h) B 4t—Application by executor's son — 
Discretion 

A testator bequeathed, by will, the whole of 
his property to an idol and appointed his 
wives .incl son exeoutrics and executor, who, 
however, did not take out any probate, but the 
son mortgaged the propirty. After the property 
,was sold m exi'cution of a decree on the mort¬ 
gage, the testator’s giandsoiis, under the 
guardianship of their mother, applied for pro¬ 
bate of the Will. 

Held, they, tieing not executors, wore not en¬ 
titled to probate, and the case was not a fit one 
for grant of probate under S 41 of the Probate 
and Administration Act; the mother being a 
pardanashin lady, the father, the defaulting 
executor, would manage the whole business. 
Narendra Kumar Pramaniok v. Charn (tfian- 
der Pramanick, 7 C L.J. 558=12 C.W.N, 
747 

MacijF-an, C.J., and Doss,^. 

(G) S. 50—Oral will — Grant of letters of 
Administration — Its revocation as regards 
a portion of the deceased's property on the 
ground of an oral will, 

P, a Saraugi, died after a short illness of 
plague, leaving a shop and l^aveli and other pro¬ 
perty, and a grant of Letb rs of Administration 
was made in favour of ^I. Afterwards, J and 
others, alleging themselves to be managers of a 
Saraugi temple, applied for revocation of the 
said grant, on the ground that P, before his 
death, bad bequeathed the sho p and haveli to 
the said temple. * 
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if^lmpe/M ActH—fOonHniud), 

Aet Y of 1881 (Probate and administration)— 

{Coiusluded), 

Held, that, an the oral will was established, 
the grant of Letters of Administration was 
rightly revoked under para. 3 of 8. 50 of Act V 
of 1881 £ua the shop and haveh. Handtu v- 
Jowala Mai, 8 P.W.B. 1908. 

Rattiqam, j. 

(7) Ss. 51,52 & 86—District Judge—Assistant 
Judge deciding applications wherein* the sub¬ 
ject-matter docs not exceed Bs. 5,000 in value 
—Appeal to District Court—No dii;ect appeal 
to High Court—Power of local Legislature to 
amend an Act passed by Supreme Legislative 
Council. See Act XIV or 1869, amenokd hy 
ActI op 1900 (Civil CociiTs), No. 1, 10'Bom. 
L.B. 924. 

(7-a) S. 52—See No. 7, supra. 

(8) S. 78 — Act No. JX of f872 {Indian Con¬ 
tract Act), S. 129—Admmistratvon —Surety 
—Continuing guarantee. 

When a person becomes surety that an ad¬ 
ministrator will duly get in and administer the 
estate of a deceased person, this is not a continu¬ 
ing guarantee within thb meaning of Section 129 
of the Indian Contract Act, 1872. Such a surety, 
cannot, of his own free will, withdraw from his 
suretyship. Kandhya Lai v. Hankl, A.W.N. 
(1908), 288. 

Aikhan and Kabamat Husain, jj. 
References .—28 M. 161, JF*; 29 C. 68, Hiss. 

(9) B. 86—See No. 7, supra. 

Aet XXYl of 1881 (HegoUable Inetruments). 

(7) Ss. 7, 32,53, 64, 115 and 134 —Bills of ex- 
•hanpe— Acceptance by drawee—Acceptance 
taken on copies of bills not avaltd accept¬ 
ance—Bills endotsed [over m a drawee in 
cose of ncw-a' —Holder in due course — The 
drawee can maintain the suit without dis¬ 
closing his principal, as a holder in due 
course—Bills accepted need not be disho¬ 
noured and protested—Liability of ac- 
cepUrr at maturity of the bills—Assent not 
signed on bills but on copies—Assent not 
valid. * 

The plaintiff sued tq recover on certain bills 
drawn on the defendant and endorsed over to 
the plaintiff, the defendant having failed to 
pay them. In one of the suits, the acceptanoe 
by the defendant was signed, upon the original 
bin Imt in others it was merely n copies of 
the bins. The lower ap^iellat ourt threw 
ovtt the first suit on the grounds the plain- 


t.—Imperial Actar~{Contime^. 

AotXXYI of 1881 (Nogotlable InatraniMits)- 

(Continued). ^ 

tiff was suing as agent for the London firm, 
Fracis Times & Go., without disclosing his 
principals, so that the suits were defective in 
form' and, secondly, that the suits were not 
competent as the bills had never been dis¬ 
honoured and protested. The remaining suits 
were dismissed upon the groi!fnd that the 
acceptance was written on copies of the'bills. 

Held, (1) that the bills were indorsed over to 
the plaintiff by the Banks in whose favour 
they wore drawn, so that ho was a holder deriv¬ 
ing title from the holder indue course; and 
as such he wus competent to sue under S. S3 of 
the Nogotlable Instruments Act, 1881. 

(2) That thn bills were made payable in Bom¬ 
bay, and, consequently, under Ss. 134 & 32 
of the Act, the acceptor became liable at the 
Maturity of • the bills. Presentment is not 
noccbsary to charge the acceptor. The accep¬ 
tor was the principal debtor and his liability 
was iiidopcndent of presentment. 

(3) That, whereas S. 7 of the Act lays down 
that the acceptance shall be signed either upon 
the bill or upon one of its parts, the defend¬ 
ant's assent was signed only upon copies of 
bills , and thus .i material requirement of the 
law was omitted ivith the result that there was 
no valid acccpUiice Ardeshir Porabsha Hoot 
y. Kushaldas Gokuldat, 10 Bom. L. B. 268= 
32 B. 247. 

Jenkins, c. j and Batcheloe, j. 

« 

(1-a) S. 28 — Word, “ Daskat ”, meaning of — 
Son sipmng a hwndi on behalf of the father 
—Son working with the father in a com¬ 
mon business. 

The term, " Daskat”, means that a person 
signing a document signed as managing clerk 
on behalf of the principal, and no personal 
liability can attach to him from that. 

Where a son signs a hundi on behalf of his 
father and it is also found that the father and 
the son have been carrying on the business in 
apparent unity, held that the sou is equally 
liable with the father for the debt. SinemMi 
Datoo V, bo Huso, 2 S. L. B. 11. 

Lucas, 3 . c. and Knight, a. j. o. 

(2) Ss. 30, 39 dnd 86—Hundi payable of 
sight—Liability of drawer where holder 
agrees to an agreement with acceptor for 
payment—Notice of dishonour, omissio Um' 
give—Discharge of drawer. 
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l,~-tmpei1il ActB-iConHnw^, 

lot XXVI of 1881 (Mogotiftblo Iiiitraiiicnte)-> 

{Continmd). 

Where 2^e acceptor of a huodi payable at 
siglft at first accepted the hundi aiKiondition- 
ally, but, subsequently, said he would pay in 
three days’ timh, and the holder of the hundi 
agreed to this arrangement of which, however, 
he did not give any notice to the drawer, and 
where, the acceptor having failed to pay the 
amount of the hundi within the three days, 
the holder did not give notice of dishonour till 
after 10 days: 

Held, that the conduct of the bolder dis¬ 
charged the drawer from • his liability under 
the hundi according to the terms of Ss. dO, 39 
and 86 Of the Negotiable Instruments Act. 

Askarui Baidv. Plyar Bux, 12 C.W.N. 644 
=8 O.L.J. 163. 

Bamfini and Shaiifudoin, jj. 

(2-a) S. 32—See No. 1, iupra. 

(8■^!) 8. 39—See No. 2, supra. 

(3) S. 50—Requirements of S. 50 to enable ex¬ 
clusion or restriction of right of further negotia¬ 
tion of promissory note—Endorsement to con¬ 
tain express words to that eiloct—See Puo- 
MISBOBY Noxb, No. 1, 14 Bur. L. R. 25. 

(3-a) 8. 53—See No. 1, supra. 

(3-5) S. 64—See No. 1, supra. 

(4) Sec. 80—Nattulcottai Chettxes' way oj 
signing and drawing bills—Bill of Ex¬ 
change — Construction — Interest — Indepen¬ 
dent agreement. 

With regard to the Nattukottai Chcttics who 
carry on most extensive business by moans of 
agents in difierent parts of India, it is well 
known that they trade under names made up 
of a series of initials. In firm transactions, the 
initials, which are the name of the firm, ate 
prefixed to the name of the signatory, and this 
IS the ordinary way in which documents are 
signed on behalf of these firms, and may even 
be said to be the ordinary way in which these 
* firms sign. 

In considering whether a signature in a bill 
iB<that of the principal or agent by whose hand 
it is written, the construction most favourable 
to the validity of the instrument must be 
adopted. 

S. 80 of the Negotiable Instruments Act does 
not affect the validity of collateral agreement 
to pay interest at a specified rate as to- which 

Qie huudie is silent. MdntumalJesu Singh 


Ir^lmpertmt Acis^lOontinued). 

let XXlfl of 1881 (Kegotinblo Instraments)— 

f Concluded). 

Y. 1 . L. y. K.O. T. Firm and aaothor, 4 

M.L.T. 309. 

WA1.U8, 3. 

(5) S. 86—See No. 2, supra. 

(6) S. 115—See No. I, supra. 

(7) 8. 134— See No. 1, supra. 

ActIIoM882 (Trust). 

(1) S. 5, proviso to Ss. 6, 81 & 83—Bequest 
With lubtructions -Instructions suppress^— 
Validity of trust—Position of legatee—Whether 
trustee holds absolutely or for legal represeu* 
tativeb' benefit—Sec Will, No. 6, 18 M.L.J. 
158. * 

(2) Ss. 5 and 6—Gift—Imperfect gift— 
Couit’s power to construe it as trust—Creation 
of trust—Donor’s intention and acts. See 
Qipr, 10 Bom, l!r. 1209. 

(3) S. 34—Applicability of, to public charit¬ 

able trust—Proper remedy in such cases — 
Whether Cnlleclor, Chaplain, <5c., are cor¬ 
poration sole—Effect of constituting such 
as trustees. p 

, On 28th April, 1862, one C executed a trust 
deed, constituting the Collector of Karachi, 
the Chaplain and the officer commanding the 
troops, trustees for administering certain 
property mentioned in the deed, and giving the 
rents and piofits thereof in chanty to the poor. 
On the 29th May, 1907, the gentlemen holding 
the said offices at the time, filed an application 
under the Tiust Act for permission to sell the 
property and invest the sale proceeds thereof in 
some rocognnsed securities ; the interest acaru- 
mg therefrom being appropriated for the 
purpose specified in the trust. 

Held that the application coufd not be made, 
as Section 1 of the Act excluded public 
charitable trusts from the scope of the Act. 
Held also, that, as the officers mentioned in the 
trust deed were not corporations sole, and as 
only legally recognized persons could be appoint¬ 
ed trustees, the effect of appointing them as 
trustees was to be restricted to those only who 
were holding the offices at the tune the deed 
came into operation. The present incumbents 
of those offices could at best bo considered as 
constructive trustees, to which case S. 34 was 
inapplicable. The proper remedy open to them 
under the circumstances was a suit under 
8. 539, Civil Procedure Code, or an appliolfilon 
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/. -Imperial Acta— (Continued). 

Act II of 1882 (TewA),— {Concluded) 

under Ss. 4 to 6 of the Charitable Endow- 
mentb Act, 1890. AppUoatloii by Oerald 
Edward, NIeoUa ft others, 1 S.L.B. 218. 
IIaywaku, j.c. 

(4) S. 84—Property transferred for illegal 
purpose—Illegal purpose not carried out—Suit 
to recover such property— Condition for recovery 
—Burden of prjof—Sec Tkahsfkb, No. 1, 4 
N.L.R. 26. 

let lY of 1882. 

f 

See Thanbfuu of T’norKKTY Act. 

Act VI of 1882 (Companies). 

(1) S. HI—Articles of association — Construc¬ 
tion—Resolution of directois necessary to 
effect forfeituie of share-- Continuance of 
membership of company till date of winding 
up—Call before winding up—Limitation 
Act, Art. 112—-New hability—Liquidation. 

On a construction of the articles of associa. 
tion of a Company, a resolution of the directors 
was held to bo necessary to cifcct a foi fciture 
of the appellant’s sh.ires, and, in the absence 
of any proof or indica*tion that there was any 
such resolution, it was held that the appellants 
continued to be members of the eonipanj until 
the date of the winding up. 

Consequently, even though the recovery of 
the unpaid portions of the calls might have 
been barred under Art. 112 o£ the Limitation 
Act, if the company had sued for them, yet 
this did not allect the new liability created by 
S. 61 when the companv^went into liquidation 
Yaidiswara Alyar, In le, 3 JI.L.T. 250-31 
M.*66. 

Benson and Millek, ». 

References .■* («) L. R. 9 Ch. D. 695, R. 20, 
B. 654, F. 

(2) 8. 128—Company — Winding up order — 
Court's discretion to make the order —“ Just 
and equitable.” 

When the law requires ibe fulfilment of one 
or more* of several conditions before an order 
can be made, the part fulfilment of two or 
more of such condUions cannot be taken as 
having cumulative effect justifying the order. 

If the Court comes to the conclusion that the 
mam original object for which the Company 
was formed hat substa-itially failed, or that the 
aubetratnm of the company is gone, it will 
consider that it wc ild he just and equitable 


I,—Imperial Acta— {Continued). 

Act VI of 1882 (Companies).— {Continued). 

to wind up the company, and will^ make an 
order of compulsory winding up. 

I 

The Court will not be justified in making a 
winding up order merely on tho ground that 
the company has made losses and is likely to 
make further losses. In re, ludian Companiss 
Act in re Bha Steam Haylga|ion Company, 
10 Bom. L. R. 107 = 32 B. 415. 

Davak, j. 

(.8) S. 149 — Power of Court to deprive secured 
creditor of possession of his security—See 
CONTIUCT Act, No. 36, 3 M.L.T. 247. 

(4) S. 169—Winding up of a company — 
Appeal from winding up order — Appeal — 
Limitation—Extension of time—Appli¬ 
cability of Ss. 5 and 12, Limitation Act, to 
2 >eriod prescribed by S. 169—Claim for 
balance of money dite to contractor—Charge 
upon buildings—Limitation .4cf, Art. 132. 

According to S. 169, a person filing an 
appc.ll against an order made in the matter of 
the winding up of a company, must file his 
appeal with such promptitude as to render 
service of notice upon the respondent at least 
possible within the three weeks allowed by the 
section. {Per Johnstone, J). 

The notice required by the section need not 
be notice of hearing of appeal. The appellant 
should add in his memorandum of appeal a 
separate petition asking, in view of the scotion 
afuru8.aid, that a special notice be atonco issqod 
to the respondent intimating that an appeal 
has been filed. 

Although S. 169 allows an extension of time, 
that extension should not ordinarily be given 
in such a way as to extend the three weeks’ 
limitation for filing the appeal Extension for 
service of notice under the section should only 
be given whole delay has been caused, not by 
appellant’s laches, but by the conduct of the 
respondent, raising up an equity in favour of 
the appellant, or by accident, such as mistakes 
in the office of the appellate Court, &o. Except 
in circumstances of that sort, no extension 
should be granted where such extension is asked 
for after the expiry of the three weeks (n). 

In a suit by a contractor, against a company, 
for the balance of* money due to him under 
aoontraot for the erection of a building, which 
expressly provided that the contractor should 
have a lieu on the building for any money dtte 
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1.—Imperial Acta— {Continued). 

t 

Aet VI ofl882(CeiopaiiieB). -{Concluded), 

to him from the company under the contract, 
it was hold that the period of limitation for tho 
enforcement of such claim was 12 jears under 
Art. 132 of the Ijimitation Act (6) DaulatRam 
y. The Woollen Mllto Co., Ltd., 95 P B. 1908. 
Chattebji, Johnstone and Rattigah, jj, 

Itefervices , — (a) 87 L J. Ch. 51, 22 Ch. D. 
484, R. {b) 7 A 602, D. 

AotXlV of 1882. 


Sec Civil Pimickoitiii' Code. 

Aet XV of 1832 (Presy. Small Cause Court.) 

(1) S. 19 {h)--Suit to enfuice nneais of 
anim'ity—Suit to enforce a bust 

A suit to enforce the aircars of an .annuity, 
payable under a will and to whith the executors 
have assented, is cognisable bv the I'resiclency 
Small Cause Couit, it does not tall under S 19 
(7f) Bf'thc Presidency Siii.ill Cause Courts Act, 
1882 Dossibai Frainjl Marker v. Cooverbai 
Hormasji Harkar, 10 Pom L B 758 

Scott, c. j. and Heaton, j. 

Reference.—3 Atk. 22‘5, R 

(2) S. 38--Seo Civ. Pno Conn, No. 354, 4 
M. L. T 325. 

(3) 8. 69—Qtu‘!,tiun wltether cheque was pre- 
nented within reasonable time, whether one 
of fact—Whether the Small Cause Couit 
can refer such question to the ojnnion of 

, the High Court 

The question whether a cheque has been 
presented within a reasonable time has to be 
detemiined with regaid to the natuie of tho 
instrument, the usage of trade and of bankets 
and the facts of the particular ease. Such a 
question is clearly a question of fact and not 
of law , and it is not therefore a question which 
the Small Cause Court can refer to the opinion 
of the High Court under S. 69 of the Act. 
The Eait Indian and Anglo-Indian Deposit 
and Loan Society, Ltd. v. T. H. Hair, 4 
M.L.T. 89 = 31 M. 364. 

Benson and Munro, 3J 

References' —2 Moody and Robinson, 401, 
13 Inns. L. R. 4687, R. 

(4) S. 69—Oiv. Pro. Qode, S. 622—Differ¬ 
ence of opinion among the Judges constituting 
the Pull Bench—Disposal of the case according 
to the opinion of the majonty—Legality— 

’ Jutisdiction of the High Court. See Civ. Pro. 
Code, No. .363, 4 M. L. T. 283. 

3 


I.—Imperial Acts— {Continued.) 

Act XX of 1882 (Paper Currency). 

(1) S. H5—Conti act fot bidden by law, suit on 
— Mamtainabilitu — 

A part} cannot be pcrmited to sue on a con¬ 
tract forbidden by law. ’ 

Thus, the Courts will not allow a person to 
recover on a document which is of the form 
expressly forbidden by S. 25 of the Paper 
Currency Act, unless the document comes 
within the proviso to that section. A.R.C.8. 
fioobramonien Chetty y. R. H. K. Cih>pen 
Chetty, 11 Bui. L. It. 120 

Pox, c.J. and Hartnoll, j. 

* • 

References —5 B & Aid. 335,24 W.R. 401; 

2 M. & W 119, 16 B. R. 532, F, 16 B. 689, 
Ih.ss. 

Act V of 1883 (Merchant Shipping). 

(1) Collision —Depositions of officeisof vessel 
node at pi eliminary tnqun y—Such depo¬ 
sitions not challenged—Plaintifi adducing 
such depositions in evidence against defen- 
• dant Company — Admissibility—Evidence 
* Act {Iof 1872), Ss. 18,32 {3) and 33. 

During a preliminary inquiry, held under 
tho luduiii Jlciobant Shipping Act, for the 
puipose of investigating into a case ol collision, 
where the defendant Company was represented 
by thoir solicitor, the officers of the defendant’s 
vessel made certain statements on oath, admit¬ 
ting responsiliihly foi the accident. These de- 
jiositions were tendered by the plaintiff com¬ 
pany in evidence ag.iinst tho defendants, jyho 
objected to the reception in evidence of these 
deposuions, on the ground that they do not 
affect the Company, tho empleyers of the per¬ 
sons who so deposed; 

Held that the depositions wore admissible in 
evidence on the grounds, intei aha, that the 
failure of the defendant’s solicitor, who ap¬ 
peared at the inquiry and cross-examined, to 
challenge the accuracy of the statements, made 
bj tho officers of the defendant’s vessel, 
jfforded a strong presufcption that the im¬ 
putation made against the Company was 
correct (a) that the attendance of the officers, 
who made the statements m question, could 
not be procured ifithout an amount of dealy 
or expense that, under the circumstances, Ap¬ 
peared to be unreasonable, and that their 
statements, under B. 32 (3), Evidence Act, 
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Aeta~(OonHnued). ^ 

Art f of 188S (Verebant Shippii|g-(CondJ.). 

wore statemonts against their interest. Asiatie 
Steam Navigation fSompany y. Bengal Coal 
Co., 35 C. 761. 

WooWBOrFK,. J. 

Ee/erences: —(a) 12 Q. B. 511, 512 ; 7 Cox. 
C. C. 76; 3 Cl. and Pin. 159, 203, L. R. 8 
Ch. D. 148; L. R. 27 Ch. I). 251, and 19 W, R. 
288, B. 

Art II of 1B86 (Income Tax). 

(1) S. 14—Tncmne fax payable 6i/ one pai ty 
—Compulsory payment by another—liight 
to recavei same Jioin patty alleged to be 
ltable~^Ss. 69 and 70, Conti act Act'.— 

Where, notwithstanding the protest of the 
plaintiffs that the outstandings ol a deceased 
person had not come to them, but had been be¬ 
queathed under hiB will to ‘the defendants, the 
income tax authorities collei’tcd assessment 
irom them in respect of that amount, and the 
plainifis consequenty sued to recover the same 
from the defendants, under Ss 69 and 70 of 
the Indian Contract Act. 

Held, that the plaintiffs were not entitled so' 
to recover, and that Ss. 69 and 70 of the Con¬ 
tract Act were inapphcable, as the Collcctoi 
had not determined, under S 14 of the Income 
Tax Act of 1886, that the defendants were 
ehaigeable nnder Fart IV, or assessed Ihem at 
any amount, as it was from the plaintiffs them¬ 
selves that payment i^as demanded and eufor- 
eed by the iiiuome tax authorities, and as it 
cannot be said to hate been made by the plain¬ 
tiffs for the defendants, mcreh becaust> the 
inchme tax authorities ought to have demand¬ 
ed and exacted payment fiom the defendants 
instead of from the plaintiffs. Raghavan, 
Minor, by guiirdian Sankara Sastriar y. 
Alamelu Ammal and another, 3 M 1. T. ill 
=81 M. 35. 

Waixis and Miller, 33 . 

(2) S. 14, 26 and 88—Statement before In¬ 
come Tax Collector, not governed by S. 123 or ; 
S. 124 of the Evideftce Act. See Evidence Act, j 
No. 35, 4 M. L. T. 317. 

(8)S. 26—See No 2, supra. 

(4) S. 38—See No. 2,supta. 

Art VII of 1887 (Suite Valuation) 

(1)^S. 3 (1), rule under—Garden land assessed | 
to revenue—Fruit garden—Court fee—See ! 
OouBsr Pub* Act, No. 6, 61 F. L. R. 1908. I 


j Imperial Acts— (Continued). 

: Act Vll of 1887 (Suite Valuation)—(t^oncld.), 

; r 

: (2) S. 8—Value of a suit for redemption— 

! Market value—Principal amount - Appeal 
, from an order of Subordinate Judge. 

The value of the subject matter of the suit 
in a redemption suit is not the market value 
j of the property but the amount of the mort- 
I gago money. In a suit for redeSnption where 
' the principal amount of mortgage was Rs.1,000, 
held that the suit was cognizable by a Munsif 
' and an appeal laj' to the District Judge from 
an ordei of the subordinate Judge returning a 
plaint for presentation to the proper Court. 
Section 8 of the Suits Valuation Act does not 
affect the law laid down in (a). Kedar Singh v. 
Matabadal Singh, 5 A. L. J. 713. 

Airman and Kar^m^t Hcbain, 33 . 
Bejeiences — (n)5A 332 and 8 A 438. 

(8)— Sec Vali aiion of Suits. 

Act IX of 1887 (Provincial Small Cause Courte. 

(1) S. 3o—He I man — Pov’ers of High Court 
— Civ. Pro, Code (Act XIV of 1882), Ss. 108 
and 622—Setting asule cx parte decree — 
Condition precedent. 

The powers of revision given to the High 
Court bv S. 25, Small C.iuse Court Act are more 
exti'nsive than those exercised by that Court 
under S. 622, Civ Fro. Code (a). 

The deposit of the decretal amount or the fur¬ 
nishing of the securitj is a condition precedent 
to the setting aside of an ex parte decree. Where 
none of these essentials has been complied with, 
the Court is bound to dismiss the application. 
1'liedefect is not euied by subsequcnllv deposit¬ 
ing the decretal amount (h). Nanhe Mai y. 
Hajas, 5 \ L J.295-A. W. N (lfK)8), 141. 

KaIIAMAT HuSAliNf, J, 

References .—(a) A. W. N. (1907) 227 and 21 
A. 89, n. ; and (6) 3 A.L J. 318, F. 

(2) Ss. 27 and 35—Decree passed by Small 
Cause Courts—attachment and sale of im¬ 
movable property—Decree sent for execution 
to Jlunsif—Appeal—Case where S. 27, Small 
Cause Courts Act, does not apply. See Civ. Fbo. 
Code, No. 119, 5 A. L. J. 612. 

(3) S. 31 — Suit far'a share of mesne profits, 
whether cognisable by Court of Small Causes, 

Under S. 31, of Sch. II of Act IX of 1887, a 
suit for the profits of immovable property belong- * 
ing tc a person, which have been wrongfully 




0FCJi8£d. 


ActS'-lOontinued}. 

Aet lX*«f 1887 (Praviaeia) Bmall OsoBe 

Courtl)%-(Oon2mue<2). 

recaived by another, is exempted from the 
cognizance of a Court of Small Causes. 

Thus, where sa plaintiff alleges that the de¬ 
fendant had wrongfully received the plaintiff’s 
share of the profits of immovable property, the 
smt falls undgr Art. 31, Sch. II of Act IX of 
1887, and as such is not cognisable by a Court 
of Small Causes. Yenkoba Rao v. Muthn Aiyar, 
18 M. L. J.4i8. 

Munho, j. 

Eejerence .—17 B. 40-, li. 

(3-a) 8. 35—See No. 2, supia. 

(4) Sch. I, Art. 31—Suit to recover value of 
plaintiff’sshare in produce of lands belonging to 
him and defendant jointly—Denial b> defen¬ 
dant in \ ritten statement—Question of title 
arose only incidentally— Suit cognizable bj 
Court of Small Causes—No second appeal. Si'C 
Civ. Pno. Conn, No. 210, 10 Bom. L. R. 752. 

(5) Provincial Small Cause Com Is Act (JX of 
i8S7), Sch, 11, cl. S,—'Judge oj the Com to} 
Small Causes,’ meaning .'f, tf it means and 
indudes Munsi^s and otha Judicial Offi¬ 
cers vested with Small Cause Corntpowers 

The expression. “ the Judge of^the Couit of 
Small Causes” in cl. (8), Sch II of the ProMii- 
cial Bmall Cause Courts Act, must be t.ikcu to 
apply either to the Judge of the Court of Small 
Causes constituted under the Act oi of a Court in¬ 
vested with the jurisdiction of a Court of Small 
Causes. 

Where, thcrefoic, the Local Government 
purporting to act under cl. (8), Sch. Il of the 
Provincial Small Cause Courts Act, by a noti¬ 
fication m the Official Gazette, invested in 
general terms the Muusiffs of a certain place, 
with authority to exercise jurisdiction with 
respect to suits for the recovery of lent of 
homestead lands up to a certain value, and 
empowered such Munsiffs to trv' such suits under 
the Bmall Cause Court Pioccdure, such Muii- 
siffs, if invested with the jurisdiction of a Court 
of Small Causes, are competent to entertain 
and try such suits as Court of Small Causes. 
Akihaya KtunaF Saha y Hlra Lai Dosadh, 
7C. L. J. 407 = 35 0. 677. 

Bbett and Dosb, u., 

(6) Soft. II, Art. 18—Suit ta recover movable 
property or its value deposited for safe 
custody—Suit t elating to trust — Jurisdic¬ 
tion of Small Cause Court. 


imperial Aeta—(Continued), 

AotIXfdf1887 (Provlnelal Small CaoMOoiirtl* 

— (Concluded). 

A suit for the recovery of movable property 
alleged to have been deposited for safe custody 
with the defendants, or its value, is not one 
“relating to a trust” within the meaning of Art, 
18 of Sch. II of the Provincial Small Cause 
Courts Act; and such a suit is cognizable by a 
Small Cause Court. Kartar Devi v. Buraeti, 

9 P. R. 1208 = 28 P. W. R. 1908 - 98 P. L. B. 
1908 

Shah Din, j. , 

(7) Sch. 11, Art. 3o, cl. (g) — Suit for re¬ 
covery of money advanced, on a breach of 
cuntiact of vuattage. 

A suit to lecover money amf ornaments 
which have liecn given to the defendant tc 
expend on his daughter, after a breach of a 
betrothal oontr.ict, falls within Soh. II, Art. 35, 
cl. (g). AbdullahV. Ladha, 2 Sind L. B. 31. 

PllATT, J.C., & HaYWAUU, A.J.C. 

Aot Y of 1888 (Inyentione aud Oeelgne). 

(1) S. 1 j9) and (10)—“ District ” and “ Dis- 
tuct Court,’’ meanings of —“ District 
^ Couit,’’ if it tncluEes High Court in its 
• original Jurisdiction — S. 'J9 (9), (3) and (4) 

bars certain defences to an actum—Ss. 30 
and 31—Application for a rule to a High 
Com t —i'l ocedute — latentwnof Legislature, 

'The expression “ District Court,” as used m 
S 29 (1) of the Inventions and Designs Aot 
(Act V of 1888), includes a High Court in the 
exercise of its Urdmafy Original Civil Juris¬ 
diction, under S. 4 (1) of that Act. 

The Legislature intended that objections indi¬ 
cated 111 S. 29 (2), (3) and (4) should not be 
allowed to be raised m defence to an action for 
the infringement of aii exclusive privilege ac¬ 
quired under Fart I of the Act, but must be 
raised uiidei the provisions of Ss. 30 and 31 of ^ 
the Act, bv applving to a High Court for a rule 

10 show cause wh\ the Court should not declare 

that the exclusive privilege to acquired had not 
been so acquired, by reason of the objections 
mentioned in the two lattgr sections. Kedar- 
nath Mondal v. Ooneah Chandra Adak, 18 
C W.N. 44G. • 

FLliXCHKU, J. 

Aot YII of 1889 (Sucoenion CerUfleate). 

(1) Right of sjster’s daughter and sister’s 
daughter's son to claim certificate under Apt— 
See Hindl Law (Succbssion), No. S, li C.^W. 

• N. 463. 
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L-—lmpprlal AcU—iOontinued),. 

let YU of 1880 (SuecesaioB OortiBcate) 

— (OorUtnued). 

Ss. 3 and 19—Agent to the Oovemor at Vizaga- 
patam—Gewral Clauses Act, 1368, S. 2 
(12)—Appeal from hts order as fiom an 
order of IhsttHct Com t—Madras Act XXIV 
of 1839. 

Under S. 3 of Act XXIV of 1839 and Rule 
X, Cl. 4, of the Rules framed persuant to that 
Act, the Agent to the Go.'ornui at'Vii!agap.i,- 
tam IS the Judge of the Principal Civil Court 
of Original Jurisdiction in the Agency of Vnsa- 
gapatam. In S. 2 (12) of the General Clauses 
Act, 1868, which was in force when the Succes- 
Bion Certificate Act was passed, “ Dnsliict 
Judge" IS defined as the Judge of the Principal 
Civil Court of Original J urisdiclion The Sue- 
oessiou Curtiiicate Aci, in S. J, dehiics ihe Dis¬ 
trict Court as a Court presided evei by a Dis¬ 
trict Judge. The Agouti’s Cuuitis, thuiefore, a 
District Court, and an tippeal lies, Iherefoiu, 
under S. 19, Succession Certificate Act, from 
his order as from an order of Distiict Court. 
Gucayaraju y.Gopinatha Tripathi,8M. L. J. 
262. 

WaiiUs and Mu^ifio, jj. 

Re/crence .—18 M. 227, D. * 

(3) S. 4 — Jointdecree-lwlders, right to execute 
a decree passed in favour of—Execution of 
decree by a survivor of two joint dectee- 
holders—JJeir of a decree-holder, light of, 
to execute a decree. 

Two dccrco-holdors vvcie awarded ceitain 
sums under a decree jointly and certain othei 
sums severally. One of tlic dccree-holdcis died 
and the other claimed to execute the whole dec¬ 
ree because she was the survivoi of the joint 
decree-holders and because she was the heir of 
the other decree-holder, and that she could do 
80 without prodtiomg Succession Certificate. 

Held, that, so far aa the sums awarded 
♦ jointly were concerned, the surviving decree- 
holder could execute ohe dccieo, but she could 
not be allowed to execute it with respect to the 
sums awarded severally without the production 
of a Succession Certificate. Rai Ja^fttpal 
Giagh y. Ihakarain Bilas Kunwar, 10 O. C. 
378. • 

Chamieb and Gbiffin, j. cs. 

References (n) 26 C. 839,16 A. 259, R. 

(4) S. 4—Applicalion by heir of mortgagee for 
supplimentarg decree-*Succe,ision Certi- 
fnate if necessary—••Debt”—Transfer of 

.j^operly Aci (IV t, 1882), S. 90, 


t.—Imperial Acttr- (Continued). 

Act YIl of 1888 (Succession CertlflMto). 

—(Continued). c 

Where after a preliminary decree had jieen 
made in a mortgage suit, the mortgagee died, 
and his sons got themselves sujistitnted on the 
record, and an order absolute was made m their 
favour, but the proceeds of the sale of the mort¬ 
gaged property proving insufficient, they ap¬ 
plied for a personal decree for the'balanco under 
S 90, Transfer of Pioperty Act. 

Held, (on a review of the autho^-itics), that, 
until the applicants obtained a certificate 
under the Succession Certificate Act, no such 
decree could be made in their favour. Bahadav 

Suknl V hheikhSakhawatHoBseln, 12G. W 

N. 146 = 7 C. li J. 6r>8. 

« 

Mookebjick and Oaspkbsz, 33 . 

(.'i) S. 4—Suit for recovery of dower by heirs 
of clcco.ised wife ag.nnst husband—Whether 
pl.iiutiff entitled to decree without certificate 
required by Act. See Mahomedan Law 
(Dow Ell). No. 1, A. W. N, (1908), 113. 

(6) 3 4—Celt 1 fit ate not granted to mort¬ 
gagee’s representative—Court cannot pass any 
decicc under S. 90, Transfer of Property Act, in 
f.ivour of inortg.igcc’s representative, in suit to 
enforce moitg.Tigc—Subsequent grant of oerti- 
lUato not sufficient—See Tbanbfeb op Pbo- 
PEKTY ACT, No. 6, 35 C. 767. 

(7) S. 19—Agent to the Governor at Visaga- 
patam—Appeal -District Court, 

Undei S 19 of the Snoiession Certificate 
Act, an aiipcal lies from the order of the Court 
cf the Agent to the Governor at Vizagapatam 
as from an order of a District Court, which the 
Ageini’sCouit in(a). Babubalendranl Guruva- 
raja y. Babubalendranl Chandraiakra Raju, 
3M. L. T. 264. = 31 M. 362, 

Wallis & Mumu), jj. , 

Reference. —(o) 18 M. 227, Diss. 

(7-a) S. 19 — Conditional order for grant of 
succession certificate, whether appealable. 

An order granting a succession certificate, 
though coupled with a condition that the 
applicant must give security, is an order gran¬ 
ting a certificate and is appealable under S. 19 
of the Act. Biri v. Barkhurdar, 139 P. R. 1908. 
RaTTILAN & L.iL ClIAND, JJ. 

References—25 C.‘820, P. 5 M. L. J. 28,20 
M. 442. 2 A. L. J. 606, R. 13 A. 214, 26 A. 178. 
19 B. 790, D. 

1 (8) S. 19—See No. 2, supra. 
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I —Imperiat Acts— {Continwd). 
l8i X of 1889 (Ports). 

(1) S. 6—Buie of the Karachi Ports Rules — 
•Legahty of the rtile—Poiver of pm t autho¬ 
rities to order vessel to leat'e port summari¬ 
ly—Malicious prosecution, suit for damages 
caused by—Want of probable and reasona¬ 
ble cause—Malicious intention. 

The public have, at common Law, a right 
of navi^ition in all tidal na\ igablc rivcrb. It 
follows that the public have a right to keep 
their vesselsrfor a reasonable time, for the pur¬ 
poses of trade and commerce, iii the Port of Kara 
chi, and such right can* •only bo restricted by 
express provisions of the Legislature. 

There are express piovisious in Cl. (a) of S. (J 
of the I’Tirts Act X of 1889, fonmposing condi¬ 
tions on entering and leaving the Port, and in 
Cl. (b), tor regulating the berths and anchora¬ 
ges to be occupied while in port, but, there are 
no express provisions m either of ihesc clauses 
for curtailing summarily the time during 
which vessels may be kept in the port, nor 
are there any such provisions in any other 
section of the Act. 

Rule 5, framed under S. 6 of the Act, only 
indicates that a vessel must either accept the 
berth assigned to it or go. It dees not mean 
that a vessel which has accepted a berth can 
summarily bo ordered to leave the Port. 

An order of the Port ofliccrs, requiring the 
master of a vessel to sail within a certain time, 
w)pch amounts to an order to leave the Port, is 
an order ultra vires of the rule undci which it is 
purported to be made, or the rule itself is ultra 
vires of the section under which it was made. 

A prosecution instituted by the Port authori¬ 
ties for disobedience of such an ordci is one 
instituted without reasonable and probable 
cause. 

But the absence of reasonable and probable 
cause is not alone suflicicnt to justify the in¬ 
ference that the Port authorities were actuated 
by malice. 

In order to constitute malicious prosecution, 
it is not only necessary that the prosecution 
must be Idled without reasonable and probable 
oause, but, also, there must be a malicious in¬ 
tention super-added to it. *TJe Kni||ht Steatn- 
Company, Ltd. y> The Karachi Port 
Tmet, 1 S. L. B. 201. 

• 

Haywabd, 3 . 


I.—Imperial Acts- {Continued). 

Act YlII of 1890 (Qaardiami and Ward!}. 

(i)Ss. 11 (fl, 13,17 iC 46—Rival claimants for 
guardianship — Arbitration—Power to refer 
dispute to arbitration—Code of Civii proce¬ 
dure (Act XIV of 1883),^. 647. 

Per Curiam —Rival claimants to bo appointed 
as the guardian of a minor are' not in the posi¬ 
tion of ordinary litigants and cannot refer the 
matter iii^isputo to arbitration Nor is any 
such power given to the J udge m the Guar- 
di.ia and Wards Act. The guiding principle, 
in apxxnnting a guaidian, is the consideration 
what IS best for the welfare of a minor. 

Pei Ktii aniat Jlvsain, J.— S 647 of the Code 
of Ciwl Procedure deals with precodure and 
procedure .ilone and does not touch the subs¬ 
tantive law of arbitration. The consent of par¬ 
ties in a prou-i'ding for tbo appointment of a 
gu.irdian do^s not give the Judge any power to 
refer the m.ittor to arbitration. Mahadeo Pra¬ 
sad Y. Bindeshari Prasad, 6 K L J. 101=A. 
W. N.(1908), 51 = 3M.L T. 203 = 30 A. 187. 

Aikman and Kakamat Husain, jj. 

(l-o) S, 13—Sec No l^supra. 

* (2) S. 17—Hindu Law — Minors—Appoint¬ 

ment of guatdians. 

Matters to be considered by the Court in 
appointing a guardian under S 17 of the Guar¬ 
dian and Wards Act, 1890, viz., the legal right 
to be appointed a guardian, the preference of 
the II mors and the existing or previous rela¬ 
tions, are very minor considerations as oom- 
Xiared with the main question what order would 
be for the welfare of the minor. 

In making orders appointing guatdianS for 
the persons of minors, the most paramount 
couHidoration for the Judge ought to bo—What 
order under the circumBtanc*ob of the case 
would be best for securing the welfare and hap¬ 
piness of the minors ? With whom will they be 
happy ? Who is most likely to contribute to 
thoir well being and look after their health and 
comfort’ Who is likely to bring up and educate 
the minors in the manner in which they would 
have been brought up by Ihe parents if they 
had been alive? In fact, ^the mam question for 
the Court to consider in the case of the unfor¬ 
tunate minors who have lost their natural 
guardian is, whom, amongst the relations, or 
for the matter of t]^at, friends of the minors, 
can you select who will supply as nearly, as 
possible the place of their lost parent or pa¬ 
rents? The interest, well—being and happiness 
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t,~-lmp»rlal A eta— [Continued). 

Aet Vlll of 1800 (Gnordlan aod Ward!)— 

(Ooutinmd). 

of the mitiore ought to be the main and para¬ 
mount consideration for the Court in selocting 
the guardian of the person of minor. Re Guar¬ 
dian and Ward! Act ' Re Goolbai and Lilbai, 
9 Bom. L. B. 923 =>89 B. 50. 

Davak, j. 

(8) S. 17—Mahomodan Law—Guaidi.iuship 
of property of minors—Mother and paternal 
unde—Preference—Duly of Court to decide 
what appears to bo for the welfare of the minor 
See Mahomedan Law (Guaudianbhip), No. 1, 
U. B. R. (1908), 2iid Quarter, Guardian and 
Wards, p. f. 

{3-a) S. 17—See No. 1, sup a. 

(4) Ss. 25,39 and 47—District Judge’s lucompe- 
tency to supersede his predecessor’s order ap¬ 
pointing guardian—Removal of guardian— 
Maintenance—Marriage—Appeal. See Gi'Aitu- 
lAN Asn MiNoB, No. 7, 150 r. W. R. 1908. 

{4-a) S. 28—See No. 8. in/i a. 

(6) Ss. ttb, and —Fermtssion to transfer, 

order granting—Appeal against o» der grants 
ing permission to transfer. * 

Ueld, that no appeal lies agauist an order of 
a District Judge sanctioning a mortgage in 
favour of a particular person in preference to 
another person. Such an order cannot be 
treated as an order refusuig sanction to mort« 
gage. Muiauuiiat Bhiam Kuowar and another 
y. Shlam Lai, 110. C. 29. 

CUAMIEU, J. C. 

(6) S. 29—Compromise—Court's duty in grant¬ 
ing leave to compromise by certibcated guardian 
—Review—Su^ tosot asidedecrec, if maintain¬ 
able. See Civ. Pjto C.ide, No 259, 8 C L. J. 
26G. 

(6-a) S. 29—See No. 5, supra. 

(7) Ss, 29 and 31—(Juafdmn and minor — 
Mortgage of minot 's property to secure a 
loatr sanctioned by the Court — Interest. 

In all cases whore sanction is given for the 
raising of loans on Ike sccurit^y of the property 
of minors, it is the duty of the Judge granting 
sanction to specify m his orde'" of sanction not 
only the amount to be raised and the property 
to be mortgaged, but alnio 4ihe rate of interest, 
or a^lbast the maximum rate of interest, at 
yrhich the loans are ‘ o be raised. If nothing is 
stdA as to the cate of interest, the lenders ace 


I I.—Imperiat Aeta— (Continued). 

Aet ¥111 of 1880 (GuardiM ayad Wwdi)^ 

(Concluded), f 

entitled only to a reasonable rate of interest on 
the moneys advanced. Thakur Pmad ¥• 
GaurlpatRai, A. W. N. (1906); 76=5 A. L. J. 
260= 30 A. 188. 

Bakexuee and RicHAuds, 

Befeience: —11 C. 379, i’. 

(7-a) S. 31—See No. 7, supra. 

(8) Ss. 84, 7 (if), 28 — Appoinlnysnt of testa¬ 
mentary guaidian by Court—His liability 
to furnish security. • 

A guardian under a will, who has also 
applied for and accepted the position of a guard¬ 
ian under the Act, may be called upon to fur¬ 
nish security under S. 34 of the Act‘. Bllkh 
Dial V. Karam Chand, 99 P. R. 1908. 

Chattekji, 3 . 

(9.) S. 35—Surety of guardian—Liability, 
whether extends to guardian’s dealings with 
properties other than those specified in the 
application for appointment of guardian—As¬ 
signment of guardian’s bond, if must be in 
writing—See Guaeihan and Minob, No. 3,12 
C. W. N. 481. 

(10) S. 39—See No. 4, stipia. 

(11) S. 46—See No. 1, supta. 

(12) S .47--See No. 4 and 5, supra. 

Act IXof 1890(Railwaya). 

(1) Ss. 47, .54, 72, 77 and 140—Non-dehvcry 
of goods—Condition in the receipt that 
notice of description and contents of miss¬ 
ing article should be given to District 
Traffic Superintendent — Validity. 

Claim foi damages for iioii-dehvery of goods 
against a Railway Company is a claim under 
Act IX of 1890, (a). 

A condition m a railway receipt that all 
claims against tlie railway company for loss or 
d.imagc to goods must be made to the dork in 
! charge of the station to which they have been •» 
booked before delivery is taken, and that a 
written statement of the description and con¬ 
tents of the article missed or of the da m a ge 
received, must be sent forthwith to the TraflSc 
Superintendent of the District in which the 
forwarding or receiving station is situated, 
and that, otherwise', the railway company will 
be freed from responsibility, is, although a rule 
or a hye-law which is duly sanctioned by tiie 
I Governor-General in Council, and published la 
I the Gazette, ultra vwres, as such a condition) on 
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l.—ImptrM Acts-iCmtinued). 

Aot IX of^890 (Ballwftya) — {Conhnufd}. 

a ccynpariBon of Ss. 54, Gl. land 77, isinconsis- 
tontwith the Aot. Under the Act itself the only 
condition precedent to the successful claiming 
of compensation for loss of goods made over to 
a railway for carriage, is a written submission 
of claim within six months of delivery to the 
railway. The randition imposed by the bye law, 
viz., that a person claiming compensation foi 
loss of goods made over to the railway cannot 
get any compensation unless he has forth- 
with, t.c., immediatoh upon the loss, scuta 
detailed list of the contents, etc., to the District 
Traffic Superintendc .t, amounts to a repeal of 
S. 77 and the substitution of an inconsistent 
provision in its place. Uiidei S. 54 (1) the con¬ 
ditions that may be imposed by a b\ e-law aie 
conditions with respect to the “ leceiving' for¬ 
warding or deliveung ” of articles. Itcannotbe 
said that a byc-law prescribing what the consig¬ 
nor or consignee is to do after the goods are lost 
comes within these words (b). Azizul Rahman 
V. The Bombay-Bajpoda and Central India 
Railway Company, 76 P. R. 1908 = 139 P. vV 
R. 1908. 

JoHNSTONK and Lai. Ghand, jj. 

Eeferences: —(n) 6 P. R. 1897 and 108 P. R, 
1906, (P.B.) D : and (6) 31C. 951, F; 26 B. 669, 
D; 22 M. 137 and 24 C. 306, U. 

(l-a) S. 54—See No. 1, supra. 

(1-6) S. 72—See No 1, supra. 

(2) S. 7.7 (3 )— Batlmay Company — Liability 
as carriers—Bisk note, Form Ti. 

Where the plaiiitiff conipanv delivered 138 
bags of Hour to be cairied from Delhi to 
Secuudifrabad by the defendant Railway Com¬ 
pany, and executed a written agrcoiuent with 
the defendant company, in the form of risk 
note B under S. 72 (2) (b) of Act IX of 1890, 
” paying a reduced rate for the conveyance and 
also with the knowledge of their accredited 
agent that the bags were conveyed in open 
wagons, it was held that an agreement in Form 
B relieves the Railway Company from liability 
in respect of any claim for compensation, no 
matter how the loss, destruction, deterioration 
or damage was caused, and the mere fact that 
Buoh loss, etc., was due to the goods being 
negligently loaded in open wagons does not 
dflect the question. Baneah flour HlUi Com- 
p*uy> IM., Delhi y. The Broat Indiaa 


l.— Imperial Acts —(Continued). 
let IX of 1890 (Railways)— (Continued). 

FeninsnlaF Railway Company, Bombay, US 

P. B, 1908. 

Battioan, 3 . . 

Eeferences.—lOV.. 210; 17 B. 417; 19 B. 159; 
18 A. 42, 30 C. 267, 14 M. L. J. 396. 

(3) Ss. 72, 7t and 75 (1) — Company's liabi¬ 
lity for loss of passenger’s luggage, 

A railwaj passenger, whose box, oomiiining 
cloths, gold and silver ornaments and currency 
notes of the value of over Rs. 100, has been en¬ 
trusted to the Railway Company’s servants, 
for c®nvey.T.nce in the luggage van, and has 
been lost or stolen, cannot recover the value of 
the box or of any part of its contents from the 
Companv, unless he had made the declaration 
prescribed h\ S 7<%(1) of the Aot. The words 
“ anj paicel or package " in S 75 (1) include 
passenger’s “ luggage ” dealt with by S. 74 of 
the Aot. Cl. (6) of ‘he second schedule of 
the Act covers currency notes. Alwaz y. 
Simla-Kalka Railway Company, 73 P. B. 
1907-15 P. L. R. 1908^ 

• Reid, j. 

Reference —56 P R. 1897, B. 

(3-o) S. 74—See No 3, supra. 

(3-6) S. 75 (l)~SeeNo, 3, supia. 

(3-r) S 77,—See No. 1, supia. 

(4) Ss. 77 and 140—Claim for compensation 
foi Blurt t delivery—Notice of claim on v'hom 
to be served—Set vice on Traffic Manaejmr. 

3’he notice of claim under S 77, Railways 
Act, must be served under S. ,140 of the Act 
on the Agent of the Company. But the law 
does not lequirc that the notice should be phy¬ 
sically thrust in the Agent’s hand. It is suffi¬ 
cient if it appears from tba findings that the 
Agent has had full knowledge and notice of the 
claim. 

Where from the Rules ofthe Railway Com¬ 
pany it appeared that the Traffic Manager in 
the Claims department settles all such claims 
and the Agent also refers to him claims for 
disposal, 

held, that the nutice to the Traffic Maapger 
was sufficient, y. Woods y« Mehep AU 
BepMl,18C.W.N.24=4M. L T.427. 

HotHwooD and Shabfvdcib, 3 |. 
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l.—lmpertMi Acts—(Continued). 
lot IX of 1890 (ttsllvsyB)—(Concltided). 

(5) S. 140—“ May” means “must”—Notice 
of clatm under S, 77 on whom to be served 
—Service on Traffic Manager msufficieni. 

The word,“ may” in S. 140 of the Bailwaye 
Act means “must,” and a notice of claim under 
S. 77 of the Act for short delivery of goods 
must be served, when the railway is adminis¬ 
tered by a Railway Company, on the Agent, in 
India, of the Railway company (o). 

Service of notice on the Tiaflio Manager was 
insufiicient. Nadir ChandShaha V Mr. Wood 
12 C. W. N. 450, = a')C 194 
Mitba and Caspkusz, jj 

References. —(«) 2G 11. 069. 24 C. 300, 2S A. 
552, approved and 22 M, lo7. dtsappreved. 

(6) S. 140—See Nos, 1 and 4, supra. 

Act IV of 1893 (Pai>tition)j« 

(1) S. ^ — Decree for partiHon — Foner of 
Court to order sale instead of dii mon 

S. 2 of the Partition Act, which gives (he 
Court power to order sale instead of division in 
partition suits, applies equally, where the 
Court has to pass a decree in a suit for parti¬ 
tion, as also, where the Court has already 
passed a decree dircetirig partition in a parti¬ 
cular mode, and the mode becomes impracti¬ 
cable or inexpedient. Bai Hirakore v. Trikam- 
dasHiraohand, 10Bom. L. U. 23^3 M L. T. 
141=32 B. 103. 

CUAKI)AVA11KA11 aild JllilATON, JJ. 

References:—'li. M. 639 and 5 C.W.N. 128,E. 

(2) S. 4 — Act 1V of IfiSn (Transfer of 

^Property Act), S. 44—“Undivided family" 

— S. 4 of Partition Act applicable to 
Muhammad ans. 

held that hfuhaminadans are not excluded 
from the benefit of S. 4 of the Partition Act, 
Act No. IV of 1893 (a). Sultan Begam and 
others v. Debi Parsad, A. W. N. .(1908) 126= 
5 A. L. J, 352 = 4 M.L T. 38 = 30A. 324. 
Stanley, c.j., and Bubkitp, j. 

References: —(a)^ O.C 158, approved, 13 A. 
282, referred to, and 29 A. 308, overruled. 

(3) S. 4—Decree for possession—Right of a 
member of joint family to buy out the plamtifi 
—See Oxv. Pno. Code, No. 219, 7 C. L. J. 98. 

Act I of 189i (Land Acquisition). 

(1) Land Acquisition Act—Fishery right— 
Laind^‘'What IS t< be acquired—Reference 
bad — Court, duty of. 


1.— Imperial Acts— (Continued). 

Actlof 1894 (Land Aequisitioa)— (Continued). 

! 

Fishery rights are notland within the mean¬ 
ing of the Land Acquisition Act. ' 

What 18 to be acquired in every case under 
the Act 18 the aggregate of rights in the land, 
and not merely some subsidiary right as fishery 
right. 

It 18 the duty of the Civil Coufi to sat aside 
proceedings of, and a refeience by, the Collec¬ 
tor, which arc bad, being contrary to the pro¬ 
visions of the Act (n) Raja Shyam Chandra. 
Hardaraj Harichandan Raj Marain Das y. 
The Secretary of state for India in Council, 
7 C. L 3. 445 = 12 C. W. N. 569 = 35 0. 525. 
Bamiini and SiiABi'rnniN, jj. 

References. — (a) 4 C, L. J. 266 (258) and 13 
B. 650, referred to. 

(It) Declaration —Land actually required not 
mentioned—Reference to Civil Court. 

When land actually taken up by Government 
IS different from that mentioned In the declara¬ 
tion issued under the Land Acquisition Act, the 
proceedings of the Collector arc void, and thoic 
can be no valid reference to the Civil Court. 
Gajendra Shau y. The Secretary of State for 
India in Council, 8C L 3.89, 

Rampini and Shabfuddin, jj. 

(3) Compensatiori—Modes of ascertaining com- 
pensation — Surveyor's opinion—Practice as 
to surveyor’s evidence—Value of frontage 
laiul bears proportion to its depth—Relative 
values of each—Hypothetical scheme, VaPue 
of, in determining compensation—Value of 
the whole, how derived fiom value of part — 
Collector’s award when disturbed. 

Ill cases where the valuation cannot be based 
on what the property is producing at the time 
of the notice nor are there any recent sales of 
the land to guide the Court, the market value 
must be determined by sale of similar land in 
the neighbourhood. 

The owner in claiming compensation can seek 
to prove either what the plot would fetch if sold 
in one block or what the preseut value is if he 
plotted out the property and sold it in lota. 

In arriving at the valuation, the Court can, 
in addition to the evidence of sales, be guided 
by the opinions of surveyors,though it is neces¬ 
sary to distinguish opinion from argument, 

The praoxice which hats grown upinrefetonocs 
under the Land Acquisition Act, 1894, of but! 
veyors making long reports and furniehing 



49 


DIGEST OP CASES. 


50 


{•-^ImperM AftB—{Continued). 

Acitloflf9l (Land AcquMaon)—(Coiitmued). 

copieb to ^0 opposite bide before band is open 
to gjave objection. A surveyor’s opunoii by 
itself is good evidence What value the Court 
g will put on it dijpends entirely on the efleot of 
the cross-exaniiuation, bat tlieic is no u-ason 
why the witness should bimsclf provide the 
materials for^his cross-exainiiiation. Tt will 
save tliQ time of the Coiiit if .a biirvevri pie- 
pnres a concise deset iption of the property to 
■ be valued; l^it he need not add anything nioie 
except hib opinion of the value, and it ho dot's 
give his reasons thov must be based on facts 

* r 

and not on liy'potliesis. 

When dctcriiiiuiiig the value of frontago J.antI 
the di'pUiJsa qiioslioii of supioni" import ante 
What is .V bujtahlc depth must piin.aiily de¬ 
pend on the clmi.ictcr ot the bnildnigs m the 
locality. 

The-value of a bnilding fioiilagi' must depend i 
on the higher lents that can be obt.iiiicd iw > 
the sliops or rooms facing the sticet ami as the ■ 
propoi tioii of these rents tu the lower iouts o' I 
the back rooms dccieases so doe , the value of [ 
the frontage land decrease. | 

It cannot be too eleaiJy laid down that nndci | 
ordinary ciicuiiist.iiiccb the value of an im omo ; 
producing piopcitv di'pcnds on its income 
irrcbpective of its cohts , and that capital when | 
once invested in l.ind and buildings cannot be j 
apportioned between them sn us to give the , 
market value of each j 

It cannot be taken as a Innd and last inle ’ 
that hack land must be worth h.ilf the fiontagc 
land. 

Evidence of liypothctie.il building schemes, 
iH invipvaiit to the questioii of finding the 
market value of land. It is diflicult to suppress 
the belief that boems to cyist almost univer¬ 
sally amongst mirvcyors in iloirib.iv that 
w market value can be ahccriaiued m this way 
The behef that an hypothetical bchemo can 
be a guide to market values iiacctUmcd bv 
other means is equally fallacious. 

. In valuing the land as a whole it would not 
be correct to add up the letail values of the 
parts as derived from the instances of sales of 
small plots without making some dcduotioii 
both ou general principles and because the 
wastage must bo greater than m those instances 
from which the retail values have been deduced. 

4 


I /. —Imperial A cts—(Contmmd). 
j Act I ot 189§ (Land Aegal6ltleB)—(Cont/uue{l). 

i The Court would be slow to differ from the 

I 

I Collectoi’s cflor on a matter of a few rupees 
I except for verv strong reasons such as an error 
: or a question of principfe. Oovernmeot of 
I Bombay v. Karla Tar Mahomed, 10 Bom. 

I L li. 6 G 0 , 

Mac'I.eou, j. 

; (1-n) Covipensatioii fui laiul acquitcd—Prifici. 

I plei, jot juing the comiKiiiiitwn — rotentud 
. laliie, Jiow fat a dctei tinniiiii factor infix- 
I tug vnliintioii, * 

Land in the nc'ighb.''iuhood of a town always 
; has .1 poUiiiiaf value. It will not com^iare 
1 with 4 ind within the limitb of the town but if 
' placid 111 the iinukct purchaseis will aLvays be 
found at .1 higbei latc than one h.ibcdonits 
existing use. 

I'kitnic utility is,! thing that people have an 
eye to 111 biniiig land, and the m.iikct 2 Jrice of 
tile land is allei led by it. Hiieh future utility 
must be ebliinated by pindcnt bubuicss colcu- 
Jations and not by mcic speculation andim. 
2>i>ictical imagiuatiou (a) 

, The method of fix'iig if pi lec for the improv- 
nd v.iluo of the land I’.oeonliug to the expected 
user and making deductioiib to asccitaju the 
p.ebcTit value, should only bo adopted when 
the expected usei is inuucdiately available 
and IS ho obviou' >hat its pieient value can bo 
a.scortaiiied, as for iiislaiiee, in the casi- of a 
piece of vacant laiiii iii the midst of a building 
<irc i. 

The olVioi method is to asses to the hest oi 
ony’s alnhty the value it the potentialities at¬ 
taching to the land in question in the ligMt of 
the cv'doncc adduced regarding .sales m the 
neighbouihood and export opinion .vs to the 
value of the land as it stands. * 

When conbuleiiiig the potentialities it must 
be remembered that that involves an en¬ 
tirely different mcr to the present. No doubt 
different kinds of land must be differently 
valued, aii'l the v.iluation niusl also vary accord¬ 
ing to advantage or disac^antagc as regards 
cximmiinications, hut such questions must he 
dealt with in iclation ttf future utility. The 
whole area ^lossesses the same potentialities, 
only in a vaiy ingdcgicc, and the claimant is 
entitled to have included in the market price, 
of bis land such sf^cnlative advance therei|i as 
has already taken place m coiisoquenaAl oit 
the improved prospects of the locality (6). 
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1.—Imperial Acts —[Coniimted). 


/. —Imperial Acts—{Conti mted). 


JLot I of 189i (Land Acquisition)— [Continiied). 

Ti it IS shown thatii person has paid a certain 
pries for a block of neighbouring land similar¬ 
ly situated and possessing similar adiantages, 
with a view tusomepro/itablcdisposition thuie- 
of, there is no reason why another block of 
kind the subject of acquisition should not bo 
similarly valued. 'Plie prob.ibilitj ot a person 
purch.asing (ho Hud for .i similar puipose is 
an clement lor consideration, if the jflob ibilih 
IS not so icmote that it ought lo l.c held to be 
purely siieculative, so th.at othc/ things being 
equ.al. of two blocks ol land, the block under 
acquisition should be t.ikcu to be of equ.il 
market lalua with the oihci block (c) 

^Yhcle there arc scveial .id joining blocks of 
land with a potential i.iliie lor a ceiuiiii jnn - , 
pose, each block should ha valued as hiiMog 
such a potential value, though the cnlianee 
ment may not be the same in each case. Thu > 
lirinciplo Ls the same whcthci the blocks aio 
many or few. 

There aio two guides to assessing the v.ilue 
of potentialities —(l)the opinion otc.xpeits, . 
(2) evidence of the laltc the puich.isuig public j 
has put upon them wiLhiu a reasoiialile peno^* . 
prior to the date of acquisition. ' 

Incases undei the Land Acquisition Act the | 
tendency is for tbeCuuits to rely far more on | 
OMdence of sales th.in on expert opinion. \ 

I 

A claimant is entitled to the henciit of a 
good baigiiiii he lias bion able loinake betoie 
the land was noiified piovided he e.in piove Us , 
piesciu value with a lOasonable degree ol | 
accuracy, but this caniioii be done by meiely [ 
suggesting that within ten ortwentyyears the I 
laud will iiicrtase in value. That isa question ' 
ol chance. Dorabjl Cnrsetji Shroff, In ie, 10 
Bom. L It 075. 

Macleoi), .1 

Itefc. cnees - (a) Hi C. '118, F (h) 2,S I. A. 
121,/'. (c)'ll C. 704 F. 

(■1) Acf/uisttion of lunn Conipensaiiou — 

Pi luctplt'k qoiieintiiij the ascet la mment _ 

Ilypollu’tical method of development —A/e- 
tliod of ffsccitoAt'tnq the pice hy Vfitiies 

realiied by sales of neii/hbom my lands _ 

.Asse&sntt ti! on the pi mciple of small bnitd- 
%mjpUds—Alhrance for toad o-ay. 

The Coint, bokirc micfeiing with the awaid 
by rtie Tritmnal of appeal, mu ,t be clearly 
Fatisfied that it is ,'Ul ataiitialli ciioiicous. 


Act I of 1894 (Land Acquisition)—(C'oitfmard). 


! Tho method of hypothetical deVclopmcii 
I cannot be objected to on the ground that ihin- 
! volves or pie-supposes the intermediation of a 
I third person—a. speculator or e.vploiter, that is 
to say, .1 person who purchases the land whole- 
' sale from the rlaim.uit m order afterwards lo 
I sidl it let.ul for huildiiig iiurpose*-' The value of 
I the land to the owner is what must be ugarded, 

: and th.it is Ihc price which it will fetch if dis- 
I poced ol on the most piotilable'-erms. The 
j owner IS not lo be dopnied of the most adian- 
^ t.igeoiis way of -selling his land liy reason of 
I the f.ict that it is subject to immediate acquisi¬ 
tion 


I li iLc s.ilo of the land m bmldiug isiles is 
■ impossible except th’ough the speculator, then 
no doubt allowance will have to be made foi 
. the piofits, costs and othei th.iiges of the spocu- 
laioi. Hut the cl.iimant is not to be debited 
, with tliesc expenses unless the intiodnutioii oi 
the specukitoi is a commercial neccssiti. And 
Ihcieisno necessary loisoii why the claimants 
1 sliould bo diivcn to ha\e lecouise to the .specn- 
I lalr-i fci a business w Inch he c.in do for himself. 

1 Whcic tho corapeiisatioii IS .issobscd on tho 
I geiiei.ll piinciplo of a sale ot the kind split up 
I inlop.LHels suitable for building, it appears 
j not onh uniiecess.ir\ Imt inappiopriato to 
' m.ikc a ..peci.il deduction on at count ol the 
sin.ill ait.i luaikod oil foi Uic load-way 

Wheio the method of hypotheliLiil devekp- 
ineiit IS employed iil conjunction with the nie- 
tiiol of ascertainipg the present value of the 
land by leference lo llic put es reali/,ud bv the 
s-ile of iicighboniing lands, and the conse¬ 
quence is lh.it these two methods lead to verv 
innclithos.imc result, it follows not oijly that 
tli.ii lesult is entitled to so much the greater 
[ degree of confidence, but also that the method 
of hvpothmienl development itscdf is conobo- 
ratod. 

In the me (hod of iiscei taming the present 
value of land by lofeieuce lo (ho prices roa- 
li/cdbythc talc of ueigLbouniig lands, it is 
plain that 111 ) evidence oi foiuier sales can be 
obtained which shall be prociEoly parallel m all 
its circumstances ti^ the tale of tho particular 
land in question, Difleronccs small or great 
exist m various couditioiis, and what precise 
allowance sh.all Lo made for these differcnce-s 
IS not a inattci which can he reduced to any 




69- 


DIGEST OF CASES, 


54 


1.—Imperial Acts —(ContmueU). i 

AetloUSSI (Land Acquisition) -(C'oiUinuft;). i 

hard aiit fast. law. Trustees for the improve* | 
ment of the City of Bombay v. Karsondas I 
Nathu, 10 Bom. L. U. 088 . 

I 

JiATCHiJLsn aud Citavii.il, jj. [ 

( 5 ) Acq^msiium of land-laliiation—rotcn- ' 

tiahties, i aliie of—Allowance Jot meam, of 

acccbs, m valuation, 

• 

Although laud may po'.soss ceit.iiii poteiiti.ili- 
tiL’s, it dojja not follow that those 2 ’'>tcutia]ities 
h.iMi any presont v.ilue. 

When valuing land lai.tJio lOugh it is not 
right to lay too great a .stress on its c.vi.stiiig i 
liosition iiiid means of access ai tlnw may be j 
cntirgl^ altered wheu the oppoi tun It! lomes to 
bring the laud into us(> Sorubjl Jamsetji 
Tata, In re, 10 Bom L li. Wb. 

Mvcluod, j. 

-tO) Valuation ot land- -Hypothetical method 

— Method oj luinij valuation 

Ihe hypothetical method oi valuation win ii 
caieiulh aiialised shows th.it it is a meie de¬ 
lusion to eonsidei that one arn\es at the mar¬ 
ket value of a l.ii go aioa of laad b\ means ot 
an hypothetical building scheme The pun-*, 
Li£>.il ingredient 111 sueb 11 seheme is the gloss 
lent expected to be obtainable fiom the Imild- 
ings It Is imagined will lie elected on the land, 
aud it IS imagined lliat the i.iluoot the laud , 
can be .mned at b} m.ikiiigcertain deduelioiis ' 
tioni thcgioss-reiit. 

The main question in dc.ilnig with thcvalua- , 
tjoii of l.uid la wheihci u can in geiioial be jniD 
to somcpiolilable use, such as is adapted to the 
locality m which the laud is situated. It is 
wrong to attempt to go fuither into tlie lutiiie 
aii(J estim.itc the c‘\act u&c to winch the l.iiid 
ma> be put and the prolit to bi dciived theie- 
fiom. Such c.ihmlatioiis must be puteh hy¬ 
pothetical and oaiinot possibly bo b.iscd on as¬ 
certained facts. 

Thorcaru only two ways m which a laigo 
aica of land under acijinsitioii can be\akicd 
(1) By dclcnuiuing its v.iluc a^.i whole amt 
existed at the dale of the iioliheation , (2) lij 
a.certainmg its then '..iluc on thr b.i r. of it, 
being laid out for sale in building plotj The 
latter, however, is open to the objcotion that it 
mav be too artificial, but theie is no doubt 


i.“ Imperial Acts —(ConUnued). 

Act I of 1894 (Lanti Acquisition}— (Cunftnuec/). 

The owner is entitled to rely on the most 
advantageous way of realizing the value of his 
lands, but (l)his ealculatloiis must bo based 
on the market value and conditions existing at 
the elate of the uotiticatipn, (2) the scheme 
niu‘-t be capable of being carried out iuj- 
mediafcly , (d) it must be adapted to the lo¬ 
cality. 

The naluatioii must proceed as follows. 
The aiiiomil of budding land available for sale 
att/r Living out the land must first be ascer¬ 
tained, and then the amount it should rcali/o . 
from that should be deducted the costs of lay - 
mg out the grounds and the balance should be 
wiitteii b.iek lor half the peiiod allowed foi dc- 
vol.ipiQg and di,posing of the propertv This 
will give the tlieoietical pieseut value ot the 
projieity to the ownci 

The pinniple af v.ilu.ilion which re(|Uiics tlic 
fewest ingiedients is likelv to cause the ie.ist 
dilfeienco of opiuion and to piodiie.o the best 
results There arc si\ ijiieations to be deter¬ 
mined 

(a) the build'ug .i^e.i, 

(0) the cost of development, 

(c) the vaJae of the budding aie» when laid 
out for sale. 

((/) the tiniB icixuirovl Isi development and 
ills]) >,sal , 

(a) tliB present v.iluc ot the siic proceeds. 

(?) the deducLioii to be made foi the advant¬ 
age to the owner of geitidg cash payment and 
s ) being saved ilie tioalile .iml risk of devclop- 
mojit. ^ 

.\nv .xilempt to v.iluc Lind by fixing the 
pioportiori llie gouer.il rent should bear to the 
j I auk rout mast necessariljf fail in Bombay. 

I The use of capital in building and the results 
' lo 1)3 obtained therefiom vary so enormously 
{ .iccoidnig to tin; land built upon and the capa- 
’ (dies .itid oppoiLumtiGs of individuals, that 
I thev cannot be slandardued. Dhanjibhoy 
I Boinanji, Jn -e, 10 I3oni. L, R. 701. 

Mvcimou, J. 

(7) Objei tinn — lieference—Vai (y—Jut t&dic- 
tion of Com t 

; A Court has no jurisdiction to deal with 
i objections, eyept those which were made by 


that it is a well established method of valua¬ 
tion. 


j persons who w'orc parties to the proceedings 
' bJlora the Collector and wliioh brought abou*’ 
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. Act8~{OouUnmd). 

JirtIof (Lttbd ioQui»itioii)-'(OoHtinufd). 

tho reference. Mubammod Safi y. Haran 
Cbandra Mukerjee, 12 C. W. N. 985. 

Maclean, c. j., and Cuxe;, j. 

(8) Objeciwn — Reference—l‘ai ty—Junsdic- 
twn oj Caurl. 

A Court has no jurisdiction to deal with ob- > 
jeotioiis, except those which were made by 
persons who were parties to the procpoding-, 
before the Collector and which brought about 
the reference. Prabal Chandra Mukherjee 
V. Raja" Peary Hohuo Mukherjee, 12 G. W. 
N. 987. 

MAcniu.N, c. J., and Doss, j. 

t ! 

(9) ,S’4‘. 6 ‘, 7', Jl, awl JH— Declaration oj j 

miention to acqmie nvUped — Oj^tret aj>- \ 
pointed to take onler Jot acipamtioH can cu- j 
quite thtougti subonliuatei but i/iust ngmly [ 
ucceptanoo of their lejtorl as his atraid ] 
and julhj sign it—Valid award must be ! 
apinoved and signfd by ojficer appointed ; 
with full official desigvatioa — Wnen an at d i 
deemed to be ‘ ‘ made ' I 

Where a dcclaiatioii is made, under the pio- ; 
visions of Ss, 0 and 7 of t!io liiind Acqiusitiou i 
Act, 1894, and au ofhei‘i,loi insi.ince, the ' 
Deputy Comiiiissiouer, isdiicctcdto take oidci 
for the acijuusitioii ot ihc said Lind, it is com¬ 
petent to tbcoftcci, appointed in the Goveiii- 
uicut notification to take older lur the acquisi- ' 

tion of the propc. iv , lo diiect ono ot his sub- ' 

ordiUcitc ofiiccrs to make onqiiiiy .iiid to lepoit 
to him, as this is not a judicial piocecdiiig, and 
such 6i procedure would not bo ilJfgal. Jt is 
possible that the dul} aulliori/cd otticcr mav, i 
lu suchicascs, adept his suboidmalo’s loport 
as the II Will d to lie made iindci S. 11 Ilut, in 
e\ci> such ca^e, ij is ohseiiiial that tiic oflioci, 
who has to lu.ike itn. u-aid uiidoi liis hand, 
should, by uncrpiiveeil woiu-- sigiuty that th.s 
lepoit W'lic iicoo])t('(l by turn as Ins .iward, ana 
that his full sigiiati u' fhould lie appeudod to 
this do( L.ratifni , It Is not ciicu",!! for him to 
append mufdy his iiuti.il, lo his endorsement 
ot appioval . an awaul, oc.iiiiig ot'1\ his ini¬ 
tials, does not conlormTo ilu pif.Msioii, of S. 

11 and Is, iiiiciefoic, no aw^aul at all. 

Where .1 notitualioii, i^'",.,' 1 multi ts., band 
7 of the .\ct, anthcri^ed ibr Ptial. Comuus- 
biouer of Lahoioto t ikeerutTL,' iheauiiosition 
of the l>rf>pcrl_\ iho ptu .in amh^iiyud to acu ai. 
thef'olleotoifoi ih, puipo'i..m h>.7 oUho-'iclis 
theD^rtity rommi-. aono-td (mUoic L r Die time 


l.~lmperlai Acts.— (Continued). 

Act lof 1891 (Land loqai8iaon).-{<^o«<««t«f(l). 

being, and that officer, aud that officer i.loiio, is 
competent to make an award under his haitd 
for the jiurposes of S. 11 of the Act. The 
I provisions of this section require that ocrtaiu 
j degree of formality shall attend the making 
of ail award, and an award, which is under the 
hand of a person othei than the person or ofli- 
eml authorized to take action under S. 7^ can¬ 
not be said to be under the hand of the Coileo- 
toi, and this too though the person purporting 
to in<iko the aw.iid states that he is acting for, 

01 on liehalf of, the Dopiitv Commissioner, 

Jleid, ulao, that an award under the Ac* is not 
“made ” until it is announced or communicat¬ 
ed to the pel sons interested, aa to hold tln^iiitis 
“made,” :is soon as it is signed bj tlie Gollec. 
tor would. 111 main' cases, tuault in grave hard¬ 
ship. Macdotiad v The Secretary of State 
for India, 12 J I*.K. 1908. 

lU’lTK.AN .llld SHAll JJl.N, JJ. 

lO-aJ S 7 —Sue No. 9, sitpui. 

(10) ils y and iij (-,')— ilIII lodiUioii— Coinpen- 
saaoii -Auaul — l‘ouei.s oj Itiiidacgiasilivn 
J iidgc. 

Wheicno claim pui.-,u.iut to a notice uiidoi 
8. y ot the .let was iii.kk. by .i ji.iit} iiicerealcd 
lo m.ike a clii'iii, 

hUd--\.h.,il ilic laud IcquisUion Judge, under 
b, 21), sub-S(i. (2), bad no powei to make au 
awaid loi an amoiiiit csceeding that avvaided 
b) the Co!lc..toi, unicc". ilie claimant satislicd 
himtb.i’ he had siidi neiit ze.ioon for leiraiuiiig , 
Itoiii making his viaiin in due time 

The Judge lioiild state his icasoiia loi allow¬ 
ing such a jicTaoii to piefc’i his claim. The 

Secretary of State for India in Council v. 
Gobind Lai Bysak, 12 G.W.N. '20J. 

K ni'i.M cj and SiiAiiJ i uni.N, J. 

(10 n) b 11—See Xo. 12, sup, a .nid No. lo, 
1 ,11,0. 

(10-6) b. 12 Sec No. 9, sitpia. 

(10-“) S. IS Sec No 9 sitpia. 

(11) h. is ())—Auaid - Application for »<;• 
jeiemc in the Cii il Com I- -Collet tor's older 
tcjusiuij- .fudiual uitlei—lltgh Court's 
potri r to I et ise. 

Ill rejecting an applica'tmii maoc underS. 18 
il. ( 1 ) .>f the Jaitid .Vcfjuisitiou .\ct, askiDgfor 
, areforeuccUi tlie Cml Goiul, the Collector 
acts judicinlly, and his order is subject, to re- 
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I.-^impert0t Acts—iConUmed). 

Act I of 1891 (Land AcquiaiUon)— (Continued), • 

vision by the High Court. The Administrator ' 
Oengral of Bengal y. The Land Acquisition < 
Cojlootop, 12 0. VV. N. 241. ) 

HnNDKBBOiraiid Mitba, jj. ! 

Reference.—9 C. W. N. 451=i»2 0. G05, li. 

(12) Ss. Id and do—Jiejeience befoie Judge — ’ 
Parties, vihen acgiusitvm is foi corpm atwn 
—Appeal by corpoi atton, ifhes—Hetietan/ j 
of State for India m Council, if necessai y \ 
party * ! 

A company or corporation lor whoso benelit I 

any land may bo acquired'tty the Collcctoi is 
not a necessary party m a liiid acquisition pro- | 
cceding. S. 50 of the Act allows such company i 
or corposation to appear simply for the puiposc | 
of watching the piocecdnigs or assisting the j 
Secretary of State. | 

Such a coinpiiiy oi coipaiation has tio i»ovier ' 
to ask for a reference under S. 18 ot the Act, 
nor has it the right to appe.il against the decieo 
made upon a rcfcrein‘e. I 

The Sccret.iiy of Slate for India in C"uneil i^' ■ 
directly intciestcd in the .isccitanuueiic of the ! 
.imouut of coinpoiisatiou, and no ])roee,eding |, 
upon a refeience can bo valid in his absence, j 
The Municipal Corporation of Pabna v- 
Jogendra Narain Raikut, I’l C W 1^. IIG. | 

Mitrv, and C\sn Hsz, .ij ' 

(\B) H. 23—Compulsory acyiiisilMH -Coinpcn- , 
satioii—Mai Let value oj land—Fassutje on j 

the land—Jjcdication to the piiblu. I 

• ^ 

lender S. '2d of the 1 .iiid Acquisition Act, | 

18’J4 the Court has to .isceitAin Uie inaikot I 
\aluo ot the land, all sep.ii.ite inicu-st iK'ing I 
taken to have eoinbined to icndei the land ' 
available for sale in the market. i 

If thq owner ot the s nl throws open a pass ige, | 
and neither marks liy aii\ visible distinction, : 
that he nieans to preserve all his rights ovei jl^ 
nor excludes persons from p.i.-smg through u 1)\ 
positive prohibition, he sh.i’l be pn sunud to 1 
have dedicated Jt to the public Although the ; 
passage is originally intended only for piivate 
convenience, the puhlii- cuiiiot be excluded 
from it after being allowed I o use it \en long i 
without interruption. The f.iet that the m.id lo ' 

IS not lighted by any public author it;^ makes no | 
difierence (a). Jalbhoy AVdesir Sett v. Secre- I 
tary of State for India, 10 Bom. L. B. 031. | 

Batcuelou and Ch vueal, sj. i 

Reference .—{a 1 Gamp. 260, F. I 


I.—Imperial Acts—(CoiUinued). 

Aet I ot 1894 (Land Acquisition)— (Confruued). 

(14)8. S3—Acquisition of land—Compensa¬ 
tion—Mar/iet value of land—Methods fot 
ascertaining the value—Hypothetical build¬ 
ing scheme, how fat a guide m fixing the 
lalue of land to be acquired—the scheme 
1 ejected as remote and sjteculaUveMar- 
het value” meaning of—Opinion of expert 
witness as to value—Evidence Act (I of 
ISIS), S. dl—how fat expert evidence to be 
guide—Method oJ at living at the valu^ by a 
specnlatiwc purchase—The method not te¬ 
llable infixing value oj land—Evidence oj 
ojleis, how iai can be helpful in making 
out the lalue—Capitalisation of ground 
lent—The limit of yean' put chase. 

The Hypothetical hudding scheme consists 
in an attempt to value a paicel of laud by 
means of ligmes R.iioa upon the cilculalci 
imuucial result of a notional erection of build¬ 
ings on the land, and its notion,il dovelop- 
mi'iit m the mostpiofitablemiinner The land 
to lie assessed is imagined as covered with as 
many houses or shops o^as profi table a charac¬ 
ter as can he reconciled with I'visting and pre¬ 
sumed fulure circumst.iiiccs of demand; then 
the nett annual returns from these buildings 
are e.ipitahzed and from this figure the c.ilcu- 
1 ited cost of construction is deducted; the baJ- 
anee is said to be- tlie piospeetive value ot the 
land, and from this hguic the present value is 
iiitciied b\ dediK ting various sums on account 
of loss of inU'iest on capital and so foith. 

The sehemt depend- entirely on the validity 
of tlnco piopooilioiis (a) that the picjent 
maiket value of land can be asoeriaincd by 
deJiiotiug Iht cost of construction fiom tlic 
cipitalucd nett annual ient<4, (b) that the 
prosjiective niaiket value of land which is now 
vacant can bo .isoci tamed hj deducting the 
cstim.itcd costs of the buildiugs which, it is 
■■iipposed, can be elected on the land fioiu the 
o.ipitalized nett annual'•ent, which it is esti¬ 
mated such buildings will pioduce.and (.3) 
that the picsout market value of the land 'an 
be acccitamed by making certain deductions 
from thf pio.,pcLiive m.Rket value. Thefiist 
propositieii lb not true and the itmamiilg tvvj 
nccc-sanl/ share the sanae ebaraoter. For, 
the balance lemaining after deducting cost of 
eonj' I notion of buildings in esse from the < a|ii- 
laliml value oi actual rents luceived enUbt 
be legarded as including btuldci’s>piofits, winch 
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l.—imperta! Act8—{Coniinmd). 

‘Aotlof 1891 (£and AcquiBiUon)—(Continued). 

’ will depend on the capitfl]; it is Ihcicfore an 
unknown quantity and has no necessary con¬ 
nection with the *'millket .value of the laud” 
which IS the dgu/o to be ascertained under j 
S. 23 of the Lund Acquisition Act, lfi94. I 

The hypothetical building scheme, considered | 
as e\ tdence, is bad as being loo remote, sj,ccula- j 
tivc and conjcctuial. , 

The “market lalue of the land” in S 511 of 
the L^iud Acquisition Act, means siiiqih 
the price w’hich, at the given tone and plaoe, , 
land would fetch on sale according to the then ^ 
lalcs of thcmvrkcb, .ind this value depends on 
general pro -1 Msting considerations apaillroin 
theindividu.il piojects of a particular pincliasci 
The opinion of an expei I witness is admissible 
in evidence not only when it tests on the 
pcibonal obsc)\atiou and niqnii,' of the witness 
himself 01 on facts within Ills Unowlcdge, but 
also when it is founded on the c.ise ai pioxed 
by other witnesses at the trial , and nucii'i 
S. 51 of the Evidence Act, when the opinion is 
admissible the giGuilds upon which It is based , 
aic also admusible. i^it it is settled law that 
an expeit may not be asked puicly spcculatn^ 
hypothetical questions ha\ mg no foundation m 
the evidence , m other woids, (u'forc the expert 
witness IS entitled to gne evidence on tho 
hypothesis, a sultic teat foinid.Uion foi it inii&t 
be laid by due evidence aliunde oi the f.icts 
assumed. 

The other method adopted m estimating ilic 
value of land to bcacquiied iiitioiliucsa spotu 
latiyc purchaser who w supposed to hasi' Ins 
oftea foi the land as a whole on ,i sci les of 
iiitiicale rahailalioiis. The land is jilottcd out 
into building si'cs; the amounts these wih 
rcah/i arc placcfl m vicdit, deduntioiisof overv ' 
conceivable charactci an placed to debit .iiid | 
the attennated balance is coiisidered as the j 
market \alue ol the laud This method also is ; 
fallal ions. It tests on the assumption thii*'the 1 
laud 10 be valued mu si he vulued as a whole ' 
and sold as a whole to .t smgle s])cciiJ.iti\c ' 
purchaser who, as- 1^,1 lUft the i l.iimaiit \cudoi, i 
IS entitled to deduct^all i.s.t. ehaiges and ■ 
expenses to which ho i, pul ui developing 
tho land But theic i no iieic.silj' hu j 
aisUOTiug the mieiveutum oi I hi, costly spe- I 
culator and no v irrant for the . onsequent | 
serious reductions in the value of the owmei | 
6h.ip.* It IS clear tha* this method, while 
appearing to cenceae to the owner the doctrine ' 


J ~ln:periel AciE—\Cci.tiMtcd)t 

Actlof 1891 (L«Qd Aeqaiftition}— (CoiKfiiiuctf). 

of tho most profitable user, in facf deprives 
I him of every advantage winch ho may claim 
under that doctrine. Its mam object appears 
to be to depreciate the land uq/ior .icquisitioii, 
and for this reason alone it would be opposed 
to the general principles by which the Court is 
govciiicd in these cases. ^ 

I’here is no differciicc between " the Value to 
tlic owiici’’ which forms the basis of compensa¬ 
tion p.ivable iindei the Land Clauses .\ct lu 
Eiigl.uid and the “maikct value ’ of the laud 
midei S. ‘23 of tho Laud AcqiusiUon Act in 
India. 

T(' show (lie 111,11 kel v.ihie of the l.iiid th’c 
(hiunaiit (.in leh on the most advantageous 
vv.iv he e.in dispose of the l.ind nndei acquisi- 
tioi) .iiid show if he so chose what he uould 
re.ih/.o h\ letail s,il<s after making the neecs- 
sar> deductions as .ippc.uing from the cvidcneo 
m the case. 

lu .isccit.numH the “niaikct v.ilue” ol laud 
ui'dci the Land \ifnii,itiou \it, 1891, too 
iiuieh import.nice must not be attached to 
('videiiee ot olleis An oflei does not come 
vv ithin the (.itegory of s.ilcs and puichases. If 
an ollei ku the v'hole ora portion of the land 
luidt-r acquisition is piovcd, it amounts merely 
to .in expiession ot opinion on the part of the 
otfcroi Bub this c.iu only be proved by tho 
evidence of the olferor himself and is then 
rdev.iiit The evidence of oilers made bv 
iriP'-pousible hiokerson beh.ilf of undisclosed 
luincip.ils, Ol pc)hap.s for tbeir own puiposes 
vv itboiit .111} pi till i|ul behind them, is useless, 
even siiiiposing it is relevant, which is doubt¬ 
ful The evidenie that the owner refused an 
otter .so made thrc'iigh a broker is only evidence 
th.it in hi- opinion his land was worHi more 
tliini the figuio of value ii.iined or tb.it the 
offei was foi some other reason of a nature 
which be vv.is Uiivvillmg to accept. Kvidcuoeof 
BUth ofieis by broker, for neighbouimg J.ind is • 
still l(‘ss elTcclive. I f the offeror bimself gives 
cMdeiice, Ills e\ideiii.c ihat in his opinion such 
iieiKhbouiing kind vv.is of a certain value ami 
siuh cMdeiKc would ouJv be relevant if he had 
foirned ,in opinion by compari.on of the l.xnd 
under acquisition 

B 

In raining ground by the capitalization of a 
giound rent, in no case should more than 
Iventy years' purebare bo allowed ; andinth§ 
case of an unsecured ground rent more than 16§ 



61 DIG BIST OF OASES. C2 


I.—Imperial Aets~{Contmned). 

Act 1 of 1894 (Load Acqalcition)— (Con<t7ii(eJ). 

jutirti’ purchase should not be allo'wod. Govern 
meat of Bombay v. ISerwanji Mnncherji 
Cama, 10 Bom. L li. DOT. 

Batchki.cAi, Hji.aioa .iiidM,»tailor), jj. 

(] 5 )dX S 3 ,Hand SO—CmniuihoiijacnittsiUon 
— Land—Mai h't-vahte—Aildiaonalpe) cent- 
age fot ccAnpulsoty actjiiisitwn—Ijutid to be 
ac§i(iied vtuU include all inleiesls in llic 
land — Value of tenant 'a inteiest has no beat ■ 
mg—Allouancc tor Coici iivunt tales -Ap- 
3101 iionment of the lompensution money — ^ 
(>llcr to be ntade to the Claunnnts as a body 
—Questions oj Utle betueen Hoiei ament ^ 
and claimant cannot be ti led by Collectm 

I'mlA the J^and Acquibition Ac-l (1 of IWW), 
S. 23, &ub-S 1, lu dotcimiMina the .imoiiut ot 
compcrihHtion to bcaw.iiflcd for the leiiid, the 
Court shall taKc into (.ousideratiou lirst, the 
mai^ot \alue ot the land, to which may be 
added \arions othci sums loi damage and e\- 
penses under heading.! sccoudh to sixthly in 
that Bub-scctioii. l iidci Sub-S 2, hftcen ^«’i- 
centum for compulsory acquisition lire to be , 
added only to the market \alucofthc land, . 
and not to that pait of the eompciisation which 
may be payable uudei the othei heads AYhen 
theie are no claims for compensation under ' 
these heads, the compensation payable is the ' 
market \alnc of the laud 

Theic IS no pioMsiou in the Ijand Acquibi- 
tiou Act for the acquisition of anything IcrB 
than the permanent luteiest in the laud, and 
‘land’m the Act must moan laud irrespectiie 
ol any interests which 1 j.ivc been cieatediu it. 

The words “ the ccmpensation which should . 
be allowed for the laud ’ 111 S 11 of the Act can- ; 
not be paraphrased into eompcrisatioii for tho^e ' 
mterei^s in the laud which me not lested in 
Got ernment. 

The market-value of land, by which under 
S. 23 (1) of the land Acquisition Act the t'onrt 
is to be guided in fixing the compensiition, h.is 
nothing to do with the t.iluc of the lenniits' 
interest. 

Laud in Bombay held in pcipetuity on p.iy- 
munt of a fixed rent to Goveiuiiicnt is propcily 
111 the iiatULO of frce-hold, and passes from 
hand to hand without the Gorcinment domaiid 
infiueucmg the price paid. In such cases the 
market-value ol the fiec-hold subject to the 
,GoVeniinent demand can be asccrtaiued from 
the pnee paid, and that is the amount of com- 


] 1^—Imperial Acts— {Continued). 

• Act 1 of 1894 (Iiand AeqaieiGon)—(Co»f«»t<ed). 

I 

I poiisalion to be paid by Government. If the 
' maikct v.ilue has to he ascertained from the 
income of the land, the Government demand, 
whctbci it be called pension tax, quit and 
giouiid rent 01 7o/.a, proiidcd it is x>ermanent, 
must be treat! d as an outgoing before the net 
inrome is capuali '.ed. The Goierninont demand 
Is a tax on tJic land, aii.l not au interest in the 
limrl * 

When the compiiisatuni p.iy.ilile foi thj‘ bind 
IS fixed, IheCollectoi has to appoition it amongst 
the persons inteicstcd, and be has to satisty 
himself that the cbtiniant ot claimants can 
pi’jdiu*e a pi ima facie title to rcciave the corn- 
pens,ition and in case of dispiit cbctweeii claim¬ 
ants, he can rcfei them to the Court under 
S !K) of tlie L.iml Aiquisition .\ct, 1894. 

The Colleitor'.s jiTiisdution is limited tomka- 
mg .in ollei of tin- coinpeiisatioii payable for 
the bind If theie .lie sevei.al el.iiinaiits, he 
(all appoition the coinpensdtiou .iinongst them^ 
hilt the offei has lo be made to the chumiints 
as >1 body, thcio is not <i saparate oiler to each 
.claim.int of the amount apportioned to linn- 
The term claimant includes a body ot claimants 
in whom are vested all the lesser lutciesls 
which make up the permanent interest m the 
laud to be acquired 

The Collector lias no juiisdietion to try ques¬ 
tions ot I die between tioverinent .xnd the elami- 
<int {a). 

If the Collcctoi proceeds with the inquiry he 
is diroi.ted to mabc under the Land Acquisition 
\ct, 1894, t.hat amounts to .1 confession of title 
111 the claimant or cbiimauts, and luiving airiv- 
ed at The compensation payable for the land 
uiidci S. 11 of the .\ct, he ought, if he makes 
an offer at nil, to offer that to the claimant; 
he has no right whatever to retain any of it on 
behalf of (lovornment Jii le, Esufali Sale- 
bhai. 10 Bern. L 11. 994 

ifACLKOn, J. 

Ilefeience . — (a) 7 A. 87, J'. 

(10) S.s S3 d tP!—Acquisitiui of land — Com- 
[ jicnsation—Market-caiHC, aiceiiaimng 0 /. 

' Where the market-value of the land has to 
1 be ascuitaiued for purposes of S. 23 of the Laud 
I Acquisition Act, 1^4, the Court must proceed 
; upon I ho iissumxition that it is the part^ular 
piece of land in question that has to be valued 
including all intercsfs in it. 
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let I&f 189i (Land AequMtion)- {Continued), ' Act 1 of 1894 (LandA<^ulsltion)— 

WJiore land eompulborily ,ic<|uirc(l islicldon I (19) Ss.SSandSi—Comimtsaiimiinlmypaid 
ratea tenure, tlio ruuncy i auiblc in i capect of , to Hindu widow—P^ei emoner’s application 
the Vfttandar’i. intorcbtH sboiiid be deposited in jm rejeience—Ordet by Judge on reference 


Court and invesced in aocordHiice wiilt tbupro 
visions of S. Si of the Act. Collector of Bel 
daam v. Bhimrao Patel, 10 Bom. L. If. (>57. 
Jknkiks, c. i. and B\ti in.r.un j 
(ir>-o) S. !15 (2)—Sec No. 10, nipt a. ^ 

(17) Ss. ff.J, ii7 and ol—Aiiaid cj codi — 
Appeal—Ciiil llules oj Practice or lUites 
applicable tol^iesMein.y Small Cause Cowl 
to be applied in calculatnuj vakil’s fee. 

By S. 25, the awaid is to state the costs in¬ 
curred, aiidiby S. 54, an appeal lies against 
any part of the award. So, .t i-- not possible to 
say that the award ol costs i'not p.ut of the 
award and it must be held that an appeal lies. 

The ellect of S. 27 of the *ljantl Acquisition 
Act IS not to leave the fixing of the amount for 
the vakil's fee in the disciutiou ot Iho Court. 
Ill cases in winch proper v.tlue can bo attached 
to the suit, the Civil Buies of piaclice m else 
the rii'es applicable to the Prosidency Small 
Cause Court should bif applied in calculating 
the \ akil’s fee. Ekambara Gramany y. Muni-r 
•wamy Gramany, 31 M. 328. 

MlIXElt, J. 

(17-a) S. 27—Sec No. 17, supia. 

(17-b) S. 30— See No. 15, supia 

(18) S. 31—1’oition of Moitgaijed piopeitp 
acquired Jor public purposes—Moitgagee's 
right to compensation auaided. 

A mortgagee is entitled to take as much secu 
rity*ashu can get for his money, and when 
part of the land mortgaged is taken liom him, 
his security is d'numshcd piotantor. Uhere, 
therefore, a porfioii of the mortgaged property 
IS acquired under the Act for public purpose 
and the coiiipousation awaided is less than the 
mortgage inonoi, the mortg.agee is entitled 
to the whole of the compensation in liquida¬ 
tion of the mortgage debt, the indivisibility of 
the mortgage attaching itself to the piucccds 
of salo of the portion moitgaged, and the whole 
and each part of the Ii^id mortgaged being secu¬ 
rity for the whole aiuount advanced. Topan 
y. J«M Ram, 17 P.R. 1907----e? P. \V. B. 
1907 = 2 P.L.B. 1908. 

Rioxd, 9 - • 

VI' 

Beference .—80^,941,18 A 78, PI M. 321, li. 
(IS-fl) S, 32~'^e 16, supra. 


duectim refund—Appeal—Jiermoil — Cir- 
J‘io. Code {Act XTVoflSS'J), S dVi. 

Wheic a I,and Acquisition Collector, hating 
.iwarded .i certain sum as compensation for 
land ucquiicd, paid it to, amongst otheis, a 
Hindu w idow, and almost six mouths after the 
, award, her daughter asked for a aiferenco to 
I the Cit'l Couit, and a reference hating been 
I made, the J udge ordered the lady to repay the 
amount withdrawn by her and the same to be 
^ dealt with accoxding to the provisions of S. 32 
■ of the Land Acquisition Act; 

* 

Jtelil that, until money tt'.ts deposiLoil in 
} Court by the Collcctoi, the Court could not 
piocced to deal with it under K 32 , 
that the Judge has no putvci to d irect a i ef und 
of money already paid b.\ the Collector; 

th.it the Older was not one under S. 32, 
Ti.ind .\cquisilion Act, as the Judge was not in 
a position to make sueli an older and so no 
I appeal lay from it and the High Couit could 
i propeilv interfere, undci S (522, Civ. l*io. Code. 

' Gobindo Rani Dassi y. Brinda Ban! DaB8i> 

' i2C.W.N. J039. 

CoxE and Bkli. jj. 

(20) S 10—" House, manufactoiii 01 build- 
mg '--Acquisition of pnit only leqmied — 

I Wheilwi irltole must bepui chased. 

' La id whiih is not a house, manufactory er 
j building ill the literal sense and which is not 
I icasonably lequired for the full and unimpaired 
I use of a house, manufactory or building cannot 
be considered as pait ot the “house, manufac' 
tory Ol building" within the meaning of Section 
49 of Aot No r of 1891 Whether or not the 
laud IS so reasonablj reqiiiied is a question of 
I fact depending upon the particulai circum* 
stances ol each case (a) Mita Ram V. The 
{ Secretary of State for India in CouiieU> o' 
A.W.N. 190K, C3-5 A.L J. 166 - 30 A. 176. 
IUnkiui and Bjchauds, jj, 
i Ilefeience —In) 11 A. .378, D. 

(20-fl) S. .50—See No. 12, supra, 

(21) bi—Award- Filial atomd—Appeal-!— 

’ High Com t- 

j Au appeal lies to the High Court, under 
1 S. 54 of the Land Acquisition Aot 1894, only 
, from the final aivard of the Court. 
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/.—Imperial Acts —(Continued). 

Act I of ifeSS (Land AcqaMtioa)~(Coneludeil). 

Accordingly no appeal lies from a,n award 
\vhi< 5 ii ineicly dotcrraiues the araouut of the 
gross ,smn paiabic as compoiis.ation, as pre- 
limiiian to the (urther question, to whom the 
amount so determined should be paid. 
Ardeshir Hanoherji Kharadi v. Assistant 
Collector, Poona, 10 Bom. L. 11. blT. 
Cbandavaekar andllKATox, jj. 

(21-a) S. 54—See Mos 17 and 19, sujna 

{‘ii) Iiamf Acquisition proceedings—Appor- 
tioimiciit of corii))cnsation between land-lord 
and teiidiit—Presumption-•ol peimanenes of 
holding from uniform p.iymcnt of rent. Sec 
Acr VllI of 188.5 (Tkn\nc\, Hknoai.), No. 9, 
1-2 0. W, N 432. 

(23) Piinciplc of apportionment of Loinpen 
sation between laiid-loid and tenant. Sec t'OM- 
rENsVTioN, No. 1, 7 C. L J 284. 

Act IX of 1897 (Provident Funds). 

(J) Ptovi/leiil Pniid, attachment oj—The 
Calcutta Municipal Act (111, li. C. of ISUU) 
a. fd—Ti Hbteci of the Fund, claim oJ — 
Huit—Apphi. atiun. 

The i'loMdcnt Fuad established !>> the Cor- 
poiaiion of Cahutta to which the pioMsions of 
the i'lcMdcnt Iniiids Act IX of iisyf (and con¬ 
sequently ihc amending Act 1V of mO.J; wcie 
m.ide applicable In the Local Government 
Nolihcation, dated blh Dul\ 19U2, is not liable 
to attachujc-iii Sett Hunna Lall Parruck v. 
Frederic Uainsford, 12 C \V. N. 038 = 3 j G. 

641. 

« 

II VilUlMc’JO^, ]. 

Act X of 1897 (General Clauses) 

(1) S. 3, cl. 25 1 ^ S 1. Standing Imiber i: 
immovable piopei ty under-S. .1, Indian llegis- 
tiation Act- Sec Act Vlll of 1885 (Beuoai-), 
No. 21,*7 C. L. J. 152. 

(2) S. 4—See No. 1, itipia. 

Act y of 1898. 

• Sec Cnivn-NAi. PiioCFiititE Gom.. 

Act 11 of 1899. 

See Stvmj' Act. 

Act lY of 1899 (Merchandise Harks) 

(1) Sb. -t and 6—Combinanon oj letkis, 
designs and nitmeials qs fonnuuj a trade 
d^scrtptton”—Defendant alleged to hate 
infringed it—Exclusive right of plaintiffs 
by met andieputation — Imitatim, whether 
likely to mislead ordinary purchase}$. 

6 c 


t / —Imperial Acts— (Continued). 

I Act ly of 1899 Merchandise Marks— (Con fd). 

' The plaintiffa, who weir importeri, and fehip. 
j peraof "Grey shirtings” from Manchester, had 
'' stamped on these goods a “facing,” which 
' consisted of letters, designs and numerals in u 
i particular ordei, and elaiiiie^ the wholr of this 
j combination as their "liaclc maik” and cbai'g- 
od tiho defendant, another importer of similar 
I goods, with the infringement of it by stan^ping 
his merchandise with a facing so doscly 
I resembling theirs in the charactui and order 
^ of his marks as to mislead the publics into 
; bcliev'iig that in purchasing Lis shirtings they 
were purchasing the plaintiffs’. 

, Hel(^ (Benson and Moore, 3J., coiKurrtng) 

I th.it the defendant had made and u«!d a facing, 

; which was, m many respects, a colourable 
; imitation of the f,icing of the plaintiffs, to 
which they had, by user and leputatiou, an ex- 
I elusive right, and tftat the imitation whs hkoly’ 
to mislead ignorant and uiiwarv purchasers 
into believing that the defendant’s goods 
were those of the plaintiffs. 

Per Moore, J —The pnncplc is that no man 
may (Miivass for custcuicby falstlv holding out 
Jus goods or business, whether bv misleading 
dcbciiption or by ccdomablc imitation of known 

■ maikb, packages, and so forth, as being the 
goods or business of anotbei. Its applieation 
IS not excluded b showing th.it the slylo or 
woid-t appiopriAted by the deleudant are in 
th'Uiiselves not false as he uses them, or ihat 
the plaintiff, if he succeeds, will have a v ittnal 

■ moujpoly in an exclusive designation which is 
not cap.iblo of legnrtiation as a trade iiiaik. 
The question is, whether the defendant’s .iction 
nil I ui ally tends to cause au ordinary dealer or 

■ purchaser tuc-l necessarily the lust purchaser, 
for the effect on the public at l|rge is to be con¬ 
sidered) to think he is dealing with the plaintitl 

• or buying the plaintiff’s goods. 

yield per Davie-, (dissentiente) that the 
pUiutills were entitled to an injunction il Ihev 
eslablnhed ti) their exclusive user of the 
above mentioned marking and (2) that the de¬ 
fendant has imitated it, so^hat the imitation 
IS, 111 the words of S. 4 ci the Meiehanaise 
1 Marks Act, "reasonably calculated to lead 
persons to believe ” that his goods are their 
goods , that, on the hist point, the plaintiffs’ 

. right of exclusive user was limited to the first 
; four items of their*marking, that is r,o say, to 
the name of their firm, their coat of am^, the 
I fac simile initials and the scimitars ; and that> 
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1.—Imperial Acts -(Caniinued). 

Aot IV of 1899 Herchaudiae Hark*— {(’onc2d). 
on the second point, Uio defendant had not 
imitated any of those marks, and further tb<it 
.vhat Jio had copied he was at liberty to copy 
(lud no one was likely to be deceived thereby. 
T. Nooroodeen Sahib v. Charles Sowden, 4 
M. L. r. .'166 (F. B.) 

Davikb, Benbou, and Mooiii:, jj. 
References —L. R. 12 A. C. 403. Leather 
Cloth Co. V. Ainericnn Leather Cloth Co., 
/('; Johnston v. On- Lwiiuj and 6 M. 
1-08, B. 

(2) S. 4—See No. 1, supin. 

(3) S. 6—See No. 1, siipia. 

Act IX of 1899 (Arbitration). 

(1) Oral submisbion to .irbitration—Nwcessitj' 
for submibhion in writing—Award on oral hub- 
mibbion—Validity—Applicubihtv of the Act— 
Sec Ahbitiiation, No. 2, IQ Horn. 1. K. 306. 
(1-rt). Ss. 2 and It}—Order under S 19 nut 
adecree tnider S, 2, C. P C., ldil2~J{en- 
sion—Pou-ers of Chief Court under S. 70 
{!) (b) I'unjab Com Ls Act, litHi — "Could j 
be instituted in a Presidency Town," in ' 
S. 2, ArbitratwnUct, construction of, i 
All order passed on an .ipplicaMoii, undef ‘ j 
S. 19, Act TX of 1899, for stay of proceedings ; 
or lor refusing to stay proceedings, is not a ' 
decree witbiii the terin-sof S 2, C P C., 1882. ' 
So the Chief Court has no powei to have the ! 
Older levibed, uiidor S. 70 (1) (6), Punjab 
Courts Act, 1884. (a), i 

The words "could be brought” in S. 2, Act 
iX of 1899 show that the Act ib not limited to 
buits which cannot bo instituted elbcwhcre 
than 111 a Prcbidcnc> town, but applies to buils, 
which can Ni iiiBtitutcd at the plaintiff’s 
option, m .1 J’rfbidoiiCY town ct elsewhere. 
Clements & Co, v. Rattan Singh, 144 P R. 
190S. 

Reid j. 

Ueleiences —(rt) 76 P. R. 190S. 70 P. R. 
1904, R .; IH t;, 500, not F. 

(2; Ss.oandlO—Lcovetoreiokc snbinission 
to arlittaiion—Motion to be m Court — 
PiacUSc—hStal^ng a case by arbitrators to 
Cowl for oimiwn—Qucstiov s as lo admis¬ 
sibility of evuiertce should be decided in 
their very iiicejrlioii. 

The proper procedure to bo to! lowed in 
moMiig for leave to revoke a submission to 
arbitration under S. 5 of the Indian Arbitration 
Act, i899, should be by motion in Court. 

Where there are race agroemeuts than pne 
between the parliei to refer their dificroncebto 
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Act IX of 1899 Apbitratlon—(ConftwMed). 
arbitration, and the evidence recordid by the 
I arbitrators m one of them is by consent to be 
treated as evidence in ail the submissions, but 
there is no order consolidating the reference, 

I and there is no consent anywhere, that the 
different references should be treated as one, it 
lb not competent to any party to seek to revoke 
I the submission to arbitration in all thedifferont 
oasoh, bj one applic.i,tion alone. 

In England, the Court can compel an arbit- 
idtor to statu a case. The Courts m India have 
no such power. The Indian Arbitration Act 
(8. 10) leaves it tf- the diseretiou of the aibitia- 
tois to state a special case or not as they choose; 
and the Court has no power to enforce its 
rulings or directions upon the arbitrators if they 
do not choose tu follow the rulings or obey the 
directions 

, W’lioii a party tu .i submi.ssion to arbitration 
feels aggiieved by the arbitiators deciding im- 
j properl J oi erroneously to admit evidence which 
I thev should hsvo rejected, his proper course is 
I to apply to the Court for leave to revoke ihe 
submiesioD. On such application the Court 
will accoifl or refuse such leave accoiding to 
the circumstances of each particulai case that 
comes before it. The power of the Couit is 
discretionary and ought lo be cautiously and 
sparingly exercised, but such power should lie 
exeiiised by the Court m favour of the 
applicant, if it ajipcais to the Couit Ihaf 
the iiiaiii object of all .submissions to arbit. 
ration which IS to obt.am “speedy end of the 
stijfo” js not likely to bo attained and the 
applicant IS likely lobe subjected to “multi¬ 
plied expenses ” and “ interminable dchtys” 
by the conduct of the arbili.iLors Leave to 
revoke shoiildjbc .iccordeci to the apjilicant in 
all ca.scs wlicio ho *• can establish that there 
will be failure of justice if the reference is 
allowed to proceed” («) 

The aibilratois ought to form a clear and 
definiLe opinion a.r. to what questions are refer- •» 
red to their arbitrament, and decide what is 
within the scope of the reference and what is 
outside it. If this is once dchiiitoly settled 
there would be no difHculty in their deciding 
the question of admissibility of any evidence 
that may be tendered by one or other of the 
parties. Jii re, Indian Arbitration Aot. Re 
Atlas Inenrance Co., 10 Bom. L. R. 351. 

Davah, j. 

llefarcnces-—(a) 2 Q. B. 91b, 23 Q. B, D. 12 
and 1 Q. B. 102, referred to with approval. 
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1— Imperial Acts- -{Continued), 

Act IX of 18M (^Arbitration)— 

{‘l-a) S. 10—Sop No, 2, supra. 

• 

(S) Ss. 1! (^) if It Lower Itnrma Courts 
Act. S. IJ—jDiv. Pro Code, S -i—Award 
- iVhethei an aide) of Court necessaiy for 
filing it—Older dismissing apphcaiton to 
set astae atcaid—Whethei decree. 

Under the Aibitration Act DO ordei of the 
Coui t is necessan'for the filing cf an award, 
and an ordei'dismissing an application to set 
aside the award Is neither a suit noi .in appeal, 
and there is nothing in theArbitration ,\ct to 
show that it is to bo tioated as a sUjt. 

The ordci, thcicfoie, is not a decreo within 
the moaning of the Civ. Pro. Code, andaiipeal- 
able as such. 

The piovisions of the Aihitration Act clearly 
indicate that .in auard, upon .i subinissior, 
which-contain no proiision to the contraiy, i.s 
final, unless the Court m which it has boon 
filed loinits it or sets it .aside. Khatoun Bee 
V. Abdool Bahman, 14 Bur. U. II. 129-4 L, 
B. B. 249. 

lltWlN (tc OnilOND, JJ 
Reference —3‘JC, 757, J) 


I 1.— Imperial Acts—{Concluded). 

Act IX of 1899 (Arbitration)—(Concluded). 

it. Where one party has referred any matters 
in dispute to the decision of a law Court by 
Sling a suit, the other party may apply for a 
stay of proceedings under 8. ot the Act, but, 
failing Slick .application or in the event of such 
application being made and refused, there is no 
alternative hut to submit to the jurisdiction 
of the Couyt. 

Au awaid obtained bv one of the parties 
during the pendenev of a suit can have no 
opeiation inconsistent with the deciee which 
would follosv the judgment. Messrs. Louis 
Dreyfus and Co. v Seth Shivakram Harka- 
randait, 1 «.L. R. 26.5. . 

Chough, a.j.c. 

(71 S. 19—See No. l-o> sup a. 

Act Y of 1902 (Administrator General and 
Official Trustees). 

I (1) OfliciaJ trustee whether prohibited from 
I being appointed as executoi—See Act Y ot’ 

; 1881 (Phobate and AuMiMSTHvnoN), No. 3, 

35 C 156. • 

Act 55 and 56 Yio. ch. 14 (India Council’s 

Act). 


(4) S. 14—Wlictliar parties can, by consent, 
oust jurisdiction of Court to set aside award in 
cases of misconduct of arbitiators and of im¬ 
proper procui’euieiit of awuid See Abbittia- 
Tio.v, No. 4, 13 C. W. N. 63. 

*(4-a) S. 14—See No. 3, sup a. 

(5) S. Iff—Applicability o] the section. 

S. 19 of the Arbitration Act applies only to 
cases where there bas been a subnussion to 
arbitration be/oie the commencement of the 
legal pAiceedingfi ; the section has no applica¬ 
tion where the parties agreed to the atbi- 
tr.vtion after the institution of the suit. Ram' 
Jldas Poddar v. Howse. 85 C. 109. 

Maclean, c. j., Stephen and Woodropfe, 

(C) S.19 — Reference to arbitration—Rvjhtto 
have recourse to ordinary tribunals—PrO’ 
ceeding with the refetence after smt filed— j 
Award before disposal of suit — Effect. | 

To proceed with a reference, when notice had 1 
been received that a suit has been filed, is 1 
vmiptopet. The ught ol teletence to ath'ttalivou 
does not exclude the right ol recourse to the 
ordmarv tribunals, and is. indeed, subject to 


S. 5—Power of local Logislatuic to amend 
an -Act p.issed by the Supicme Legislative 
Council. 8ee .Act XIV of 1H69, AME.Nnrii iii 
Act 1 OS' 1900 (Civil. Coi'Kis). No. 1, 10 P.om 
L. R. 924. 

2—Bengal Acts. 

Act X of 1859 (Bengal Rent Recovery). 

a 

fl) Rent Recovery Act (-V of ISoff), ajypeals 
under—Proceduie—Ctv. Pro, Code, Ss, ,560 
and 588—Applicability of Qir. Pin. Code 
—Act A of 1859. S. 161—Complete Code — 
Transfer of brief—Pleader not named in 
Vdkalutnama— Adjournment—Hearing ex- 
parte— Proper discretion. 

S. 560 of the Code of Civil Procedure, and 
by necessary implication, S. 588 also, are 
applicable to appeals undei»Aot X of 18.59 bv 
the operation of S. 161 of the Act (a). 

(Jureie.—Whether the proposition that “Act 
X of 1859 is a complete Code m itself” re¬ 
quires modification in view of the decision in 
L. E.9 I. A. 174. * 

In an a^ppeoA Vielotc a DvstTvot 7nd^, a 
respondent engaged two pleaders. t)n the day 
^ ol hearing, the pleader being ill had transferred 
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2~~Beagal Acts—iConttnmd). 

Act A of 1859 (Bengal Rent Reoovery)- 

(Cotidttded). 

bis bnof to another pleader whom tho Judge 
declined to bear as Ins name did not appear in 
tho vakalutnania. The junior not being in¬ 
structed to aigiie, Applied for a diiv's adjouiii- 
ment to get himself ready. This was refused 
and the appeal was dccteod ex-pmte 
Jfcid, the Judge had eironeously exercised 
his discretion. He ought either to ha\e allowed 
the pleader, who appeared, lo argue the case 
or allowed an adjourninem, making if iiecos- 
saiy ail order for costs iii fa\our of the 
appellant Hare Krishna Hahanti v. Bishun 
Chandra MahantI, 7 ('. L J.4‘2r,= ii C. W 
N. 8S8-35’(' 70y. 

STri’HicN and Alooi r'lijn*', jj 
licfermces - {«) Marshall, IIS, 18 C. 3158, 
21 C. 428 21 C. 514, B ; 28 C. 532, S. D. V 

Decisions (18(51) 144 4 7 (’ lehrd on 

(2) - if sell contained. See Civ. I’no Codk 
N o. 233, 12 C. \V. N. 893. 

(b) iS 1.53— h'liial Older of CoHecto- — Apjjel- 
late order — HxrjhCourt's grower to inleifeie 
lit rnnston, c 

S. 153 of the Ac t does not picclude rc\ isioa 
by tho High Court of an oider ol a Collector, 
which IS hrial within the meaning of that 
section. Hohant Gobind Ramanuja Das v 
Lakhum Pardia, 11 C W N 112-8C h. J 

4.3. 

BhivIT and (li i"r\, 3 .r. 

See,aho I Ad VIH of IhK'i (Ih’U’jalj.No 4 
„ „ Ties judicata. No lU 

Act, XI of 1859 (Revenue Sale law). 

(1) Sale undei — Settuiij asuicsale—A'nj»o[»i- 
atum of vamnents by Collectoi — Contract 
Act flXoi Ss 59aud<iO. 

A revenue i,.vlc was sot aside on tho giouud 
that there was no aiioar inasmuch as the 
Collector ought to have appropriated tho 
amount scut by the owner to tho iiaymont of 
the Januarv l,tsl for which the sale was held 

andnot'to tho following March last 

0 

Whether Ss. 59 and 60 of the Contract Act 
Bpplv to the appropnStion of land revenue sent 
to the Collector disciissc'd {a). Jo^endra Mohan 
Sen V. Uma Nath Guha. 12 C. W. N 
640 8 1' li J 41=rt5C 6.46 

Maclean, c. s., and Doss, 3 
li^erenccs :--(«) '0 0. W. N. 948 and 33 C 

119.3, niss. 


2—Bengal Acts— (Continued). 

Act XI of 1859 (Revenue Sale law. -(Contd). 

(2) Sale under—Suit by purchaser for 
lecovcry of possession or for .issessnient of 'tent 
and TwesKC jnvIiisS. 87 See (Ibant, No 1, 

з. 5 C. 931. ‘ 

(3) *S’s 13, 14, 5.J and 04—Sale of a 111010 of 
an estate, effect of—Kneumbutnee — Mart- 
ijaije, pteviovs—Vui chaser dt the revenue 
sate, light of—lhferencebetueen tanquage 
and scope of 8s 53 and 04 of the sale lair 

- Title of audion-pur chase! when accrues. 

A purchaser under S. 13 of the Revenue Sale 
I.aw (4ct XI of 18.59) docs not acquire mcreh 
tho right, title and lutoreit of the defaulting 
propiiocoi', but he hikes the share itsqlf which 
is exposed foi sale, subject to the limitations 
prescribed in the section. 

The woids “ shall not acquiio anv rights" in 
S .54 of tho Alt icfcr to the acquisition of 
rights 111 respect of interest, such as cncum- 
biaiices, or the like, which are referted to in 
the piovious phrase of that section (a). 

If a person acquires the inteiest of the origi- 

и. il owiu'i of the estate before the default is 
made, his iniciest cannot be said to be an en- 
cuiubra.ice, .lud passes bv the sale to the pur¬ 
chaser, bec.iuse wbut is sold is 111 essence his 
sfa.ire in the estate. 

Fho words, “ purchaser shall not acquire anv 
righ's which were not possessed by the previous 
owner or owners" m S. 54 of the Act, do not 
mean that tho puichaser at the revenue sale 
shall July acquiic the rights possessed by the 
ppev lous ownei 01 owners at the date of the 
sale, but that the puruha...er shall not acquire 
.luy rights not possessed by the previous owner 
or owiieis at sometime or aiiothei, and shall ac- 
I quire no more th.ia what was the propert} of 
the previous owner 01 owners 

The puichaser at a sale for.vrreais of tevenuu 
of a shine of .an estate uiidcv S, 13 does not take 
the proportj sub|oct to encumbrances croatod 
after the date of the def.iult .ind before the 
I date of tho revenue sale (5) 

A purchiisei of the interest of the jnoprictor, 
aftei default and befoic revenue sale, is quite 
•Is much bound by the revenue sale us the pro¬ 
prietor himstlf, liec.iuse, ill substance, he occu¬ 
pies tho positiou of the proprieioi. 

Although tho purchaser does not take subject 
to any encumbrances created after tho default: 
he hikes sublect to such encumbrances onij as 
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2— Bengal Acts—iContmued) 

Act XI 'of 1859 (Revenue Sale law)— 

{Contfnued) 

ha\» boon civ.ited before default and are in ac¬ 
tual ex is. teneo because undischaiged, oj though 
(lisnluirgedon tbt d.ite of tlse revenuc-s.ile, nia_\, 
upon equitable principles, be allowed to be set 
up (c) 

Thu language and scope of S 58 .ue initeri- 
all} diflerent from those of 8. 54 of the \ct, 
under the one .-.ection, the purchasei takes 
subject to aM cneumbninces existing at the 
time of the sale, while under the other, no en¬ 
cumbrance created after ijefault IS binding on 
the puichasei 

Although an auction purchasei docs not 
acquire g, full title till the conliimatiou of the 
sale, yet upon general principles, he ina\ have 
equitable rights, arising out of his purchase 
befoie the d.vte of coniirmation of the sale (d). 
Bhowani Koerv. Mathura Prasad, 7 C.L.J l. 
Btiiim' and ^looKuium, jj 
liefeteiiceb:- (a) ‘2'i C C41, 29 U 223, 11 B. 
L. H, 170-22 W. ll. 44'J, It , (5) 17 0. 148, .i 
C. L. J. 52, h , (c) 31 I A. 170 -32 C 27, I) 
Kxpl , (d) 17 B. 375, 19 A. 18S, 14 A. \V, N 54, 
10B. 453,2 C, W. M. 689, 11 ( . W.l^. 158, 15 
L 11. A. GH, 24 L K. A. 449,12 L. It 1. 02, 11 
(8-a) 8. 14—See No. 3, suju a. 

( 4 ) Ss. a? and M - Title of jjuichasei , ivhen 
veils—Title,wtien complete—Sale tei lijicntc 
ettdenceof title—Putchcnei laLes aiihjedto 
encumbrance—Poll er of pi opnetor to deal 
aftei default - Moi tgage of non e.i istcnt 
• piopeily. 

Under S. 27 of the Bevenuc Sale Law the 
title automatically vests in the purchase! .it 
the revenue sale b) reason of the sale and pav- 
mont of the pucchase-monev. It becomes 
complete as soon as the sale liecomes final and 
concluiBve, even though possession is not 
obtained. The certihcato of sale does not create 
title, it IS merely evidence of title (a). 

The purchasei of a share of an estate, under 
* S. 54 of the Kevenue Sale Law, takes the 
share sabjcct to eucumbrances, winch vveie in 
existence on the date to which the title re¬ 
lates back, (that is, the day aft^r that fixed for 

the last day of payment), and were m force on 
the date of sale. 

The power of the proprietor to deal with his 
propeity is not lost by reason of the default m 
payment of revenue, if no sale was held b> the 
Collector on the basis of such default, a mort- 
Tgage created by the owner after default is not 
inoperative (5). 


{ 2—Bengal Acts— {Continued). 

\ Act XI of 1859 (Rovenue Sale Law).— 

{Continued). 

I A mortgage of non-existent property, though 
^ inoperative as a conveyance, is operative as ai; 

I executory agreement, which attaches to the 
! property che moment it is 'acquired, and, in 
I eqiiitv, tiausfcrs the beneficial interests to the 
I moitgagee without any new act done bv the 
mortgagor to confirm the mortgage. Khobhari 
Singh Y &am Prasad Roy, 7 J.. 387. 

' iluOKKBJKE and CaSI'EKSZ, jj. 

; References —(a) 7 C. li. J 384. applied , (6) 
32 {'. 27 (38) lejeircd to. 

(b) S lit, exc 4—Ilomes and tnni built by 
, fitcunibiancn -Suit to avoid encumbrance 

j - Assignee Ji om clinsei —Right of suit — 

Limitation Act (XV of 1 Hi 7), Sili II, .lit. 

'• Pil 

Where a, person tfliiims exemption from the 
provisions of the iievenuo Hale Law, winch 
. entitle a purchasei to annul iiicumbrauces in 
respect of lan.l in his possession, the bcucllt of 
j the 4th exception to S. 37 of the Act must bo 
' limited only to such portions of laud as are 
I coveied bv buildings, latiks, etc , and cannot 
! iie oxlentlcd to cover those landi lucludod in 
1 the lease on which buildings aud tanks, etc., 

I have not been oonstiueted. 

I An .vs.iguec of a purchaser of an estate soldi 
j undei the Hevoiiue Sale Law is entitled to 
I bung a I’uit to avoid nicunibiancei, Art. 121 of 
Sell. II of the Liiiiitatioii Act applvnig to such 
a.suit Wahid Ali, v. Rabat Aii 12 W. N. 
1029 

Bitnrr and Coxk, -j 

I (5 a) S 53-See No. 3, sitpia. 

(0) .S’ dl—l'urchaier of ihnie—Right to 
' lecovei from person who Itas acquired title 
by adveisc possession pieviom to default 
Wln'ihci .idverso possession is completed' 
bcfui c or after the date of default, a purchaser 
at a revenue sale of a share of an estate in re- 
I spelt of which a scpaiatc account has been 
, opened in the Collectorato becomes entitled to 
possession of the share. • 

I If the adverse possassion was completed 
before default, the default must be tieated as 
the default of the person who has acquired 
; title b\ adverse possc.sSion and the sale must be 
held to pass his (interest. Kumar Kalanand 
Singh V. Syed Sarafat Hosnin, 12 C. yv. N. 
528. 

S'lEi'iinv and Do.ss jj. 
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THE CUBBENT 

2—Bengal Act8.'~(Continucd). 

Aet XI of 1809 (Revenue Bale Law}- 

{Concluded). 

(7) S, 51—See Nos. 3 and 4, sttpra. 

Act Vin of 1860 (Rent Recovery). 

(1) S 16 — Sale — Purchase — Eimimhianeas. 
avoidance of—Estoppel—Platiit~Neir case 
—Xotice to quit—Maintainabihfy o/smt. 
U’liorc a purchaser of a tenure in a j,aio hdd 
under the jirovihions of Aet V'tll of 1865 (B. C ) 
sued the peisou ui possession for rent, and 
obtained an ex-parte decree, and then brought 
a suit,'for enhancement of rent, to winch the 
defendant pleaded that he was entitled to hold 
the land under a vwkaran potla upon winch 
the plaintiff withdrew his suit and brougjit the , 
present suit For ejootmont • 

Held the plaintiff was not estopped from I 
bringing the suit by leiison ol his having brought 
a lent suit against the defendant. Tinder ' 

S. 16 of the Act, he is allowed to avoid 
encuiubrances, and if the defendant would not ] 
accept the position of tenant offered him and 1 

paj a reasonable rent, the plaintiff i.-, entitled ' 

to eject him. | 

No previous notice tifquit need be given for 
the miiintaiiiability of a suit of this nature (a)., *' 
ArsuU B&da^ar v. Bam Satya Bhakat, 7 * 

C. L. J. 191. 

Macii.ak, c j.,aiid Holmw’ood, j. 

Refeiences .— {aj 11 W. U. IGO explained 0 
C. 683, F. 

Act YIII of 1869 (Landlord and Tenant). 

(1) S. 6—Bengal Tenancy Act {VI[J of 1885), 

S, JIG Kiiinat land—’Ilight of occupancy 
—Tenant, holding ore). 

Where the rights of the pieties were govern¬ 
ed by Bengal Act VIII of 1869, lands which 
were kainat did i.ot t 'Mse to be so by virtue ol 
a inokura)‘i settloment of ibe same. 

A tenant of Knmai land does not acquire a j 
right of ocenpanej b\ liolding it over after the j 
expin of the lease. Byed Khalilur Rahman 1 
V. Rupan Mahton, 1'2 C V. N. I3r. 

STurHKN und Doss, jj. 

Act VI of 1870 (Chowkidari). 

(1) S til—Iiesumption ol chohnn land— 

Lessee from chowhdar, i ights of. 

When chowkidari land is resumed .md trans¬ 
ferred bv the Collector to tDc zemindar, the 
interest of the chowkidat in the land and, 
nlongwith it, all rightsci -ated by bmi in f.ivnur 
of others cease. 


INDEX ,1908. 

2.—Bengal Aets—iContinued). 

Aet yi of 1870 (OhowUdari}-<-(Co»clf((2ed). 

S. 51 of the Chowkidari Act doi^ not save 
rights created by the chowkidar, but refers to 
contracts made by the zemindar in respect of 
I the village 111 which the chowkidari laud or any 
I portion of it is situate. Krishna Klnkar Dutta 
V. Hahanto Bahafaban Das, 12 C. W. N. 

' 101 -7 C, li J 85--=85 C. 185. ,, 

IJii'iiA and Caspebsz, h. ' 

Act Y of 1876 (Chota Nagpore Encumbered 
Estates). 

(1) S. 3 (3) (c)~Co«(iacf bji person suh- 
sequeiitly declared to be ownei of Encum- 
beted Estate—Subsequent u'ithdimeal of 
encunib) ance—Revival of validity—Bar- 
i tng of pending suits—' Debts and' liabili¬ 
ties,’ meaning of. 

A contract, entered into by a person who is 
snlssoqnenlly declared to be thejheir of a deceas¬ 
ed person, whose estate had been, at the time 
of the contract, taken charge of under the 
Encumbered Estates Act, is void, as such 
person had no competency to contract. 

Even though at the time of the execution of 
the contract ho had not been declared to be 
the heir, yet, as soon as lie was found to be the 
j heir, he became heir fiom the lime of the 
devolution of the estate, which was admittedly 
I prior to the execution of the contract, and sucli 
' contract became \oid for want of capaciti to 
j contract. 

j On the release of the estate from the operp- 
! tion of the Acts, the validity of the contract 
could not be revived as it was absolutely void.s 

I While the suit was pending, the estate wae 
! taken charge of for the second time, and the 
I suit, therefore, became barred, 

j Tt does not matter, if the particular liability 
I has not been mentioned in the application 
under the Act, as ‘ debts and liabilities,’ in 
S. 3, mean ‘ all debts and liabilities of the 
holder of the estate taken charge of, other 
than debts or liabilities incurred to Govern- 
ment ’ (a) Raja Batrugban Deo Dbabal v 
Raja Jagadtob Chandra Deo Dbabal, 7 C L j' 

578. 

Rampini and SHAiiFunDiN, jj.’ 

References .—(a) 20 C. 009 and 33 0.1065, F. 

Act YII of 1878 (Land Regltfapatlon). 

( 1 ) Co-trustee, application by, for Registration 
—Refusal by the Revenue authorities—Civil' 
Coinf s authority to direct registration — 



77 


DIGEST OP CASES. 


78 


2-~Bengal Act8—(Conti>med\. 

Act Vn of^l876 (Lund Regtotration)—(Contd). 
Suit, maintainabilit!/ of—Declaration of 
right to possession. 

Whore plaintiff’s application for the regis¬ 
tration of his name as a co-tnistcc, under the 
Land Begictration Act, was refused by the 
Kevonue authorities. 

//«W--That a Civil Court is not competent 
to direct the action of tho Revenue authorities 
under the I^nd Registration Act, and a suit 
brought by the plaintid with the object of ob¬ 
taining an order from the Court which would 
bring about a rc-coiisidcratioii of the order 
passed by the Revenue authorities so as to 
obtain the rcgistmtion of the plamtifT’s name 
as a oo-tnrustce is not maintainable. 

Held, further, on the constiuction of a coin- 
promise decree on the basis of which the suit 
was brought, that the plamtiffwas not entitled 
to a declaration of his right to the possession 
of tho trust property jointly with tho defen¬ 
dant—this order, however, not affecting the 
light of the plaintiff or any one else to take 
action in the case of any malversation by the 
defendant. Chhattrapat Singh Dagav v Ma- 
haraj Bahadur Singh, 12C. ^V. R. dll, (f. 
0)-JO Bom. L. R. 0. L. J. 395 = 18 

M. L. J. 125-3 M. L. T. 314. 

LoJin M VCNAGIITEN, LOIIU .Vl’KINSON, SlK 
AsniiKW Sconi.K, Siii -Iuihuk Wilson 
( 2) ffs. d {10), 78—llevenue-free ptopeily — 
Uesiuhplion under lieg XXX I'll of 1703 
The meic fact that the aicaof the Lind is 
o\CL 100 bighas and that it was capable be¬ 
ing icsumed by Goverument under Reg 
XXXVIJ of IIQS is not sufliLient to m.ikc it 
rcvonup-fice piopcrtj within the meaning of 
S. 78 of the Land Eegistration Act. Ratan- 
mani Debl v. Dina Nath Chatterjee, 8 C. L. 
J. 623. 

AIiTitv and Gninr, jj. 

I (3) 8. 53—Land Itegxst<-ation dispute— 
Reference to CiotlCourt—Conditions to be 
satisfied before making reference—Posses¬ 
sion” meaning of—slahomedan Late — 
Doiver — Widow'slight to hold pioperty till 
dmeer paid—High Cow t -lievtston. 

Before the Collector car order tho name of 
an applicant to bo registered as Proprietor of 
an estate or any interest therein under the pro¬ 
visions of tho Land Registration -Act, he most 
Satisfy himself, that the possesiuon of tho 
estate exists m the applicant as alleged^ or that 


1 2—Beagml ActS'~(Continued). 

Aet YIl of 1878 (Land RagWratiOE)-(Coiitd.). 

a succession cr transfer has taken place as 
alleged, and that the applicant has acquired 
possession in acoordanoe wi jh such successicn 
I or transfer, but not otherwise. Tho detevmi- 
I nation of ihe question of possession alone is 
j sufficient when the applicant claims to have as- 
; sumod charge as joint proprietor on behalf of 
I hw co-sharers or as manager. When, however, 

; the apphijant claims to be proprietor by succcs- 
j sion or transfer, the Collector has to Satisfy 
I himself on two points, namely', that the succc,s- 
I Sion or transfer has taken place and that the 
; applicant is in possession accordingly. If the 
I succession or transfei is proved but possession 
I IS found against the applicant, his, name oan- 
: not be registered, or couveisclr, if possession 
alone IS proved, but ilic succession or transfer 
lb not established, t, e., if the possession proved 
' IS not attributable to the title set up, the 
' application for registration must be refused. 

I The hrst duty of aCollcctoi, lu a case of 
1 dispute, IS to determine whether any person 
I IS in possession of tho disputed interest. If 
I possesbiuii IB found to be with any person, the 
Collector has no juiisgictiou summarily to 
* oust him. He can dcteniiuio the question 
{ of tho right to possession or refer it to the 
1 Civil Court, only, when, upon iiivcstigatjon, 

I no one IS jirovccl to be in possession. 

1 I’osBcsBion in S. 55, Land Registration Act, 
j docs not uiciiii lawful possession, but actual 
pobsession v\liich includes iiosscssion by icccipt 
I of rent, the piosscssioii of the tenant being in a 
! souse thu possession of Ibe Liudlord. 

I When, a Mahoiucdau widow has obtained 
; possession of tho nndistnhutcd piojieity of her 
I decea.scd husband l.iwfully, and, without foicc 
or fraud, she is pinna Ja'^ia e,iititl'>d, as against 
tho other heirs of her husband, to retain pos¬ 
session until her dower-debt oi any portion of it 
’ which IS due .ind unpaid is paid. 

The juiisdiotion which the (Jivil Court .ic- 
quircs upon a reference to it uiidei S. 55 of 
j the Lund Registration Act is that of a Civil 
and not of a Revenue Court, and its decision 
I IS subject to revision by thc^High ('odrt. 

I Tho ordinary rule is that w here an aggrieved 
, p.art} has other remedf available, e.g,, by 
' regular suit, tho High Court is unwilling to 
I interfere 111 rcvis'on, but, even if there be such 
1 remedy, the High Court may interfere in ex- 
ceptionnl cases. Hnastt. Umatul Medhi v. 
MuBBtt. Kulsoom, 12 C. W. R 1G_35 C. ieO-8 
C.L.J. 245. 

Bkext and Mookekjee, jj. 
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2—B0ttgal Acta— (Continued). 

Aet VII of 1876 (Land Segfstoation)~(C'o;i <</.)■ 

(4) Ss. H9 (t 0:j~ Power of High Court to 
tevise ordei made bif a civil Court under S. 
~t9. Land Itegiihafum Act — Jtuisdicliou. 

I'he Hij^h Cniirti lid^, under S G2‘2 of tlic 
Oiv. Pro, Code, jurisdiction to revise the order 
of a Civil Court undci S. 59 of Act VJI of 1870. 
S. 02 of that 4.ct makes an ordor of the Civil 
GoJit final and not subject to appt..il or older 
for ccvievs It dies not prevent the itigh Court 
fiom revising the order either under S. 022, 
C. P.* C , or under the Charter Act (n) 

Tho competency of a Court consists in tei 11 - 
loriiil as well as pecuniari jurisdu tion. lienee 
where a Couit has onJj tcrntoria] jurisdiction, 
but no per uni.irj jurisdiction, it is not a eoni- 
jiotent Court within the mcauiiig of S. 59 of 
the Act. 

As soon <iiH the yoitihcate is sent to the 
Collectoi and the Colicctoi registcis the names 
of tho jiciSions, who ,iie successful in the Civil 
Court, the function of the Civil Court ceases. 
The High Couit cannot therefoie. fur* h^r m- 
tcrfeie in the matter. Rameshv/ar Singh v. 
Raghunath Singh, 3^ C 571. 

AIiTtiA and Casi’i usz, jf 

t 

llefcrenre ‘ —(a) 3.5 C. 120. F. 

(l-rt)S 6 5 —See No 4, min a 

(6) S. Jlilkiat propeltg—Slicit piopeiti/ 
cntcied in icijistei of leveuue-fiee e.'.t'itcs- 
Distinction—Itegisli ation uhclhti ncccb- 
mry for 01 dinai y milknit propeity not so 
eniei cd—Iiegulatioii II of IfiJO 

Aviilhiat propeity which ihcoveiedbv an 
entry in the Collectoi ate m the gcncial register 
of rcvciiue-iice caUtes, 1 ('leased aftei pioeecd- 
mgbheld nndoi Kegul.ition II of 1819, isdistiiu-t 
from an ordinal, ut.Ikint property not so regis- 
tcrod, Whciethe milhiot property is not iilrcady 
included in the general register of revenue-free 
estates there uoed be no rogistiatiou under 
Bengal \ct VII of 187(1, and, if no registration 
be iieecssaty, S. 78 of the Vit diH's not apply , 
the disiju.ililieation in bringing suits for rent 
being one, which iAuishesunlv, to levcnuc- free 
estates, already enter'd in the general register, 
if the proprietor, or manager, or mortgagee 
fails to ri'giater his runie Pitamber Singh Y. 
Sukrim, BSC 747. 

Mitba and CA-ii'Kits/, ;«i. 

((if 6'. "i8-•Itegirtiatvm diuiivj pendency of 
suit. 


I 2 ' Bengal Acts -(Continued) . 

Act YII of 1876 (Land Rogiitrattonl-tCo'ifci.). 

t 

If the name of a pioprictor is icgistcrcd 
under tho Land Registration .Act, during •■the 
pendoucy of a suit for rent by linn, and the 
registration decree is produced eii the course of 
the trial, it must be held that there is sufHcieiit 
coinpli.iiice with tlic leqiitrements of tho Act, 
Rabia Khatun v. Rani Bllashn^ani Debi, 8 C. 
L. J, 299. 

IUuimni and A 1 o(ik 1 ':iuh,i-, jj. ^ 

(7) S 78 — MaliLana, claimfoi — Mahhana, 
not lent, 

S 78 of tho Land Rogistiatioii .Act is no bar 
te .1 claim for malikaiia, whmh is not .i claim 
for rent (a). Syed Shah Najamuddin Ryder v. 
Syed Zahid Hussein H c. L. J 3(X). 

MooJiCKJin, .and CAbrnHsz. jj. 
hefeience —4 B. Jj R 29, F. 

(,Sj S 78- Set No 2, supia 

Act I of 1879 (Chotanagpur Landlord and 
Tenant Procedure). 

(1) S.s. ,'*7 (( Pi—Sint by asstijnee liom auc- 
Iton-pnichaset of iieimanent lenuie toie- 
toiet ftotn Iniullordy if possessoiy suit — 

J limitation—Limitation Act (A I' of 187i), 
Sch.ll, Alls. 188 and!fa, S If-FiLclu- 
sioii of tune if must be ashed in plaint — 
Cu Pu) Code (Act XIVof 188a), S.-iO 
\ suit bv a traiisfoice fiom a purchaser of a 
pcrmaueiil tenure at a lont sale to recover pos¬ 
session of tlietenuie fiom the landlord who 
denied (he title of the plaintiff on th(' ground 
Unit on the death of tho previous tenant, the 
laud revelled to himself, was not a possessory 
suit to which the provisions oi S, 37 of (he 
Chotanagpur Laudloid and Toiiaiit Pioccdure 
Act could appK, 

« 

•Alt. 1J8 of Sell. II of the Limitation Act 
refers more to (juestions between (he auclioii- 
puichascr and the juilgmcnt debtor, and the 
pi esciit ease fell undei Ait. 342 of Sell. II of* 
the Limitation Act. 

The special limitation ptovidcd in S. 12 of 
the Chotanagpur Landlord and Tenant I'loce- 
durc Act did not apply to this case. 

The p 'iiod during which a suit was prosecut¬ 
ed bona fide in a Gnurt without jurisdiction 
was properlv excluded m computing the period 
oflimitalion althoughthoplamtiff in this plaint 
did not expressly ask for an extension of timg 
un that ground (a). Raghu Nath Bhagat y. 
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2.— Bengal Acts—(Coiittmed) 

Act 1 of 1879 (Chotanagpur Landlord and 
Tenant Procedure )—). 

Syad Samad Shah, 12 C \V. i\. G17. 7 C. L J. 
5G0, 

SxKriiEN frtid Doss, jj. 

Itefeicncc ~{a) 8 C. W N 1G8 -- 31 C.195, D. 
(1-rt) S. 42—See No. 1, sup) a. 

(2)— < 1 * amended by Act VoflOO'i, ]i,C.,S 164 
~flecord-of-rtghts~Land»ecoidcd as niun- 
dtin Khuntkatd tenancy—Entiy, suit to 
co}7cct,%J lies—Bengal Tenancy Act {VIII 
of IS8o), S. loan — I'tesumption if applies 
til a suit to cot i ed enfi'ij. 

W hero a purchaser, iiiidei the proMsioti'. ol 
S. 12.3 of the ClioU Niigpui 'IViiaiie) A< t of cci- 
tam tenures of winch a recoid-of-nghts had 
been prepared, sued to have a doclaialion that 
certain entties in the record ^Mth leg.ud to a 
vmndaii kknutkaitidan ten.wuj wore incor¬ 
rect, 

held, that the provisions of S. 1G4 of the Act 
(I of 1879) as amended bj \ct V of 1905 .ip- 
plied , 

that the object of these provisions was to 
make the cutties iricbuttable and the Legisla¬ 
tive intended to preclude suits of this natuic. 

The word “particulars" in Sec. IGl have a 
very wide application .iiid covci entries de( lar- 
ing that the tcuaiils have to piiy ccitain rents 
named in the roccid-of-iigliLs to a poison other 
than the pl.iiutill 

There is no limitation as to the nature of the 
suit to which the provisions of S. 103 13, 15 T. 
Act, apply. The presumption as to the correct¬ 
ness of the entiles m the record-of-rights will 
operate even m a suit to declaie the cntiies in- 
coriect. Tokhi Sahu V. Tosi Munda, 13 C W. 
N. 111. 

Rampini and SHaRFcnniN, aj. 

Aot IX of 1880 (Cess). 

(1) Ss, 4 and 42—Mela, profits of, if assessable, 

1 with road-cess—"Annual value'' — "lieni" 
—" {Tenuie-holder)" — Stall-holders and 
vendors at mcla, tf tenants o> mete licensees 
—"Immovable pioperty ”mela if —Levy 
of cess over and above income-tax, tf legal. 
It cannot be affirmed as a genoial proposi¬ 
tion that the liability to pay luoomc-tax car¬ 
ries with it as a neecBsary consequence exemp¬ 
tion from Road and Public Woiks cesses (a) 

A mela is annually held for 20 days, from 
tlie 5th to th*' 2.’>th falgiui, on lauds which 
6 


2.—Bengal Acta— (Continued). 

let IX of 1880 (Ceaa)— (Oontmued), 

are included in the jofes or holdings of agricul¬ 
tural tenants (but on which no crops are stand- 
j ing at the tin’c the fair is held), under an 
arrangement between the /emindar and the 
I holders of the mela, to winch the tenants are 
j not parties. I’ho Collector asscs.sed Road and 
I Public Winks cess, not only on the rents 
I paid to the zemindar bj' the ruij ats. but also on 
j the profits icalized by certain ijaiadais under 
I the mela holders from the stall-holdeis and 
i vendors of live-stock, etc , at the mela 

Held, that these profTts arc not icnt pa\- 
I able by either cultivating raijats oi bv other 
I persoirs in the actual use or occupation of land, 

! within the ddinition of ‘ annual value ’ in S. 4 
^ of the Ccss Act, and c.innot be assessed with 
' load-cess. 


I 


J‘ei liampini. CT I’ho prcfits of a mela 
m.vy come within the definition of rent paid 
for the actual use and 0 (.cup.mon of land b\ 
persons other than cultivators, or of immovable 
piopeit) as dclinod in S, 4 of the Cess Act. 
Rut whether in anj particular ease obey do so 
or not will depend on the 'crins of the lease iii 
that cas(>. 


1 I'er litili and Wuodiolle, ,1J - \ Jiic/aoifair 
I does not coinc williiiJ iho (Ii'finiticnoi imiiiov- 
. able piopcrG in S I of ibi Cl><s t'-t. 

Tbeholdeisof the mela m thio case or the 
Ijaiadais under them aio Imoi'iiseos and not 
I tcnuic-holdois within the \ct. 

I'et Itampini, C. J - The definition of 
tenure-holder iii the Act is verv wide and inav 
I include persons in the enj*o>ment of the profits 
of a mela. Rut whether in an> paiticulai case 
I such persons .aie tenure-holders or net, will 
' depend on the terms of the lease. 

I 

j Per Brett and tVoodioffe, JJ. (Banipim. J. 

. and MooKerjee, J, contra) -The definition of 
‘‘annu.vl value” contemplates that the rent 
shall be payable bv persons in occupation 
during the year, not by persons occupying the 
land for 20 days during cacl^yeat. 

I 

I I'er Moolcerjee. J .—Tfce stall-holders and 
other fiersons attending the mela for the pur¬ 
pose of selling articles of merchandise are 
licenrocs and not tenants. 

Per Rainpim, C *J —The sums payable by 
si all-keepers raav come within the definitieii of 
iciii The Secretary of State for India in 
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3.—B0agal AetB--{Conii»ued). 
iotJX of 1890 {Cm)-{C(mcluded). 

OemMily. Kwnna Kiwta Chowdhnry, 11 

O.W.N. 1063 (P.B.) = 6 C. L. J. 342 =35 G. 82. 

Rampisi, o.j.,Biiktt, Mitba, Woodkokpr 
and Mookkimkr, jj. 

Ile/ei ence :—[a) 28 C. C37, comidned and 
expl. 

(3) S. 41—Soo No. 1, supra. > 

Act III of 1884 (Bengal HanioIpalideB). 

(1) * Ss. SJ (a), ti7 (d) and 116—Salary earned j 
but not spent unthtn MumcipaUty,— if ma y ' 
be assessed—Ctvtl Court’sjunsdictton to re- 
view assessment—"Circumstances and pro- j 
petty Withm the Muuicipabty.’’ 

The defendant was assessed b) the plaintiff ■ 
Municipality with taxes under 3. 85 (a) of the 
Bengal Municipal Act on thf Laais of the salary 
earned by him within the Klunicipality, but 
he objected that he spent a portion of it out- { 
side the jurisdiction of the Municipality and ^ 
therefore no assessment could bo made im that ' 
portion. 

The Plaintiif Municipality having sued the , i 
Defendant for the tax as assessed, 


i.—Baagal Aets—iContmwd), 

I iotYmofl889(B8ii«*i 

( gi 

^Notice to giuitf if nect^ssavy—Fhetory Zt- 
I •Kttt—MaM's hkud khast-Proprie(pr’s 

I private land — Presumption. 

! 

I Indigo rerait lands, in the ibsence of evi- 
dence to shew that the lands were ever m the 
I khas possession of the land-lord, or their an- 
' cestora, do not come within tht definition of 
proprietor's private lands contained iii S. 120 
, of the 4ct. 

» 

The prcsunixition ari.sing under S. 6 (6) of the 
Act is a rebuttable one. 

h raiyat of at least 10 years' standing and 
now holding over is not a trespasser and 
cannot be ejected until his tenancy has been 
determined by a notice to quit or in some other 
legal manner. H. B. Oalgilith v DamodM 
Marain Chowdhury, 8 C. D. J.58.S. 

Rami’im and GAsi’Eftsz, 3S. 

References.— 24 C. 272 k IOC. 46, 71. 

(2) S. 11, whelhei imports that non-perma- 
nont tenures are not to be regarded as traos- 
fernble—See IiIjkctmem, No. 2, 7 C. L. J 


held, that the ]lefendaiit WHS not precluded | 
from raising his objection to the assessment m ' 
the Civil Court. 

That the defendant had been coirectly as- ; 
Bossod “ according to hm circumstances and | 
property w'thm the MiiUicipality, ' wiihiu S. I 
3.5 (a) of the Bengal Municipal Act. ! 

I 

Jurisdiction of Civil Courts to review the | 
decisions of quasi judicial bodies like a Muni¬ 
cipality in regard to assessment of taxes 
discussed with reference to authorities. Chair 
man of Qlridhr Municipality ». SoreBli Chan¬ 
dra Hozumdar, 12C. W. N. 709 = 7 C. Jj. J. 
031=3.5 C. 859. 

Stkphen and Mookeiwee, jj. | 

(2) S. 87 (d)—See No. 1, supra, 

(.3) S. ‘116 —Seq No. 1, snpia. 

Aat Yin of 1888 (Bengal Tenancy). 

(1) Assignee of rent and of arrears of rent 
of land is a landlord within meaning of—See j 
LAKn-Lonn and Tenant, No. 13, 7 C. L J i 
42,5. > I 

I 

(l*s} Ss. S (5) andlSth—A^ectment, suit for— { 
Tenant, Iwldinq <> er aftei erpiration of 1 
lease—huligo facto-, y-Cultivating raiyal 


(3) Ss. 11 and 12—Release by co-sharer, if 
h ansfer—Stamp — Regtsltafton — Non-pay¬ 
ment of land-loid’sfee, tf invalidates trans- 
fet—Bengal Tenancy {Validation) Act {T 
of 1963). S 1—Bleach of covenant—Cessor 
of liability. 

Certain co-sharors in a permanent tenure 
by a deed, dated 2nd December, 1893, which 
was registered in Book I, under S. 51 of the 
Registration .Act, rclinquibhcd all their right, 
title and iiituicst and claim m the tenure in 
favour of the rom<aiDmg co-sharer wbO| it was 
stipulated, was to remain in possession and 
w'as to he entitled to sell the tenure. He was 
also to pay certain debts mentioned in the 
deed for which the other co-sharers were to be *■ 
under no liability. The deed was stamped 
with a five rupee stamp as a release. No 
landlord’s fee was paid as requited by S. 12 of 
the Bengal Tenancy Act , 

Held—That the deed W'as a transfer within 
the meaning of S. 12 of the Bengal Tenancy 
Act and the^transfer was complete as soon as 
the document was registered, The non-pay¬ 
ment of landlord's fee did not render the trans¬ 
fer invalid owing to the operation of S. 1 ot 
Act 1 of 1003, B. C. 
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i,~~6engMi Acts-^Contimted}, 

M«k yiH of ins (Bengal Tenaaey)—(Oonfd). 

Held, fiftther, that the liability of the oo- 
sharore under the lease ceased with the trans¬ 
fer (a). Homendra Math Hukerji v. Kumar 
Nath Roy, 12 C.Vf. N. 478 

Maclean, c. j,, and Coxe, j 
References .—(a) lf> C. G42, 19 C. 17, F. 

(4) 8s. 11, *18, 71 and 179 — Mokurari, 
mecniing of — Abwab — llent. 

The word'“mokuran” means "with fixed 
rent," that is to say, when applied to a 
tenure, it means a tenure held at a fixed and 
permanent rate of rent. '* 

Held, upon a constiuetion ol tlie lease in 
this case, that it was not a mokti? ai i lease, 
and th,aUtho stipulation in the lease for pay¬ 
ment of Rs. 3, instead of delucn of 2 go.its, 
was an abicab, and that the case did not f.ill 
within the piotcctioii of S 179 of the Bengal 
Tenancy Act. OayratuUa Bardar y. Girtoh 
Chandra Bhaumik, 12 G W N. 175. 

Maclean, c j., and (iiuiiT, 3. 

(4-a) S 12—Sec No. 3, supia. 

(4-0) S. 18—See No 4, supta. 

(5) S. 21—Suit for pjectmonl-Cultivating 
raiyat—tlccupancy right, in vvli.il land accrues j 
—Sec Landuibi) and Tfnvst, No. 9, 7 C. L, 

J. 47.5, ! 

(C) S.si^—'Or othcurise '—Kjiisdeiii gene¬ 
ris— Mortgage lien, if subsists. 

The words ‘ or otherwise’ in S 22 of the 
Bengal Tenancy .\ct, must be constiued, 

' EJusdem generis' and do not include the case 
of a holding revetting to the laud-loid on the 
failure of the tenant’s heirs (a). 

In such a case the lieu of a mui tgagec to 
whom the tenant had mortgaged the holding, | 
does notasubsist. Muktakeshi Dasi v. Pulia 
Behary Singh, « C. L J 324=13 C W. I 
N. 12 ’ 

Holmwood and Sha]u<i.duin, 33 
Reference ■ — (a) 2 C. L. J. 570, F, ■ 

(7) Ss. 30,37, 30, o2 and Ho —Res judicata , 
—Presumption as to status front unifoi m , 
payment of rent, after record oj rights j 
published—Suit for tnciease of rent for 
increased area—Civil Procedure Code (Act 
XIY of 1882), S, 13 -Res judicata. 

Where, after an entry in the record-of-rights 
that the tenant is an occupancy raiyat, the 
landlord brought a suit for enhancement of 
Tint, 


2,‘~BeBgai A0i8-^{Oo»imu$i). 

Aetyniof 1885 (Bei^{al Thaaiiey)— (Cpnfd.) 

Held, that, notwithstanding the provi¬ 
sions of S, 115 of the Bengal Tenancy Act, the 
tenant was entitled, upon proof of aqifortn 
payment of reni for 20 years, before the re- 
cord-of-riglits was framed, *to the benefit of 
the presumption under Sub-soo. (2) of S. 
50. 

That the word '‘thereafter’’ in S. 115 refers 
-to a, pono5 subsequent to publication of the 
recoid-of rights, 

A suit for assessment of additional rctft on 
tlie same additional aiea which formed the 
subject matter of a previous suit, is barred as 
the deqjsiou in the jirovious suit oponites as 
res-jiidicafa. Maharaja Radha Kifhore 
Manickya Bahadur y. Umed AU, 12 C. W. N. 
901. 

Doss, J ^ 

(7-fl) S. 37—See No 7, supia. 

(8;— Ss 38 and 5‘2— Abatoiuent of rent of por¬ 
tion of which teuiuit did not obtain possosKioii. 
Sec Dandloud vnd Tlsani, No. 1G, 12 C. W. 
N. 767. 

* (9) u. 30—hand Acquisition pi acceding — 
Apixirtumment oj Lompensation hetacen 
landlord and tenant—Presumption of per¬ 
manency of holding. 

Although S 50 of the Act does not apply 
when the question of the permanency or other¬ 
wise of tenure arises in a proceeding foi the ap¬ 
portionment between landlord and tenant of 
nioncv awarded lor compulsory purchaae of 
land the priuriplc involved in the section is a 
uselui guide to the Courts in deciding it. 
Nunda LalOossaroiy. Atarmani Bail, 12*C. 
W.N 4.3'2 = 3oO. 763. 

Maclev.n c. 3 ., and Coxe,*!. 

(9-rt) 3 ,50—Sec No. 7, supra. 

(9-6) S. .52- See Nos 7and8,sMpi(i, 

(10) Ss. 64, 61 and 07—Tender of lent—Re¬ 
fusal—Deposit in Court if essential to stop 
interesi—Tcndei how kept good. 

IleUt, l)> a majoiity of ^the Full Bench 
(Kampiui, C. J., and Mitra, 1., dissenting) to 
stop interest on rent running in a case govern¬ 
ed by the Bengal Tenancy Act, a tender of 
rent, which is improperly refused, need not be 
followed up by a deposit of rent in Court under 
S. 61, and such a •tender, if kept good, ia 
sufficient to stop interest running from^tho 
date of tender. 
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2. - -Bengal A cta~{Continued). 

Act YIII of 1885 (Bongol Ten*ncy)~(Con<d). 

A tender, which has been validly made and 
iuipropoily refused, is kept good, if the person, 
who has made the tender, has from that time 
s kept the money ready to be paid on de¬ 
mand (a). Xripa Slndhu Hukerjee v. Annan- 
da Sundari Debi, 11 G. W. N. 083 (F. B 
C. L. J. 273=^35 0. 34. 

Ramvini. c. j , andBRKT'r, ]Mn’iiA, Woou- 
noFKE and Mooki'.kjke, jj. 

Itefatence —{a) 2 r Wms 378. /’. 

(11) S. 6‘d —Heifiitteied pioinietOi 'iiit foi 
lentby—Tcncmt's defewe <>n tpiiind of 
Itlle—Adnnsstbtlify—Title njioii ithich ie- j 
(jihtratwi obtained dechued told by (Jouit j 

S GOof the Beiiftal Teij<im\ .let dees not 
pitducU' a tenant dcfeiidimt lioni i i-n mg that ' 
the title under which (lie pl.iiiilill >.laiiT's to 
hold and in respect of vhicfc he h.is Ipcrn legis- 
toied under the Band Ref;isti.\(lou Vel has 
been held b\ .i Couit piopcrh conslitnted to lie 
loid and of no elTcct 

) 

Whcie this was proved held, th.it this w.is a j 
good dclciue to the suit Girifih Chandra > 
Chongdar Y. Satish tlhandra Sarkar, IJ C., i 
W. N. G22. j 

Bhirr A Sii\i»L»ni> jj 
(ll-rt) S 1)1--See No 10, sMom 
(11 h) H. (i7—Sec No 10, biipio 
(i‘2,) Si. 0? and i;f>- Jii/eieil on aniuti of 
lent (hissa. 

Ill Oiissii wheic tb(' )) 10 msioiis of S (57 of 
the \(thine li'eii extind. d but not (hose of S. 
17S, a conti.K t iiiin be ni.ide between .i iand- 
loicT .md .1. teii.iiit, modifMiig the pioM^'ons of , 
S (57 with leg.ud lo the i.ijineiit of mteiest j 
on At reals of re‘ i Gohmda Chandra Maha- 
patra v. Chaufiliurj R,am Chandra Niaanka 
Mahapatra, 1.11’. \V \ '.1,7 

C\sPFiis7 and Siiiin i nmx, .ii 
(l.'J S Of) Sih. Ill, All J. (o) — Apphcahih- 
t\ the section Hcnl deiosit of—Notice, 
scr\ue h,\ ]iost—l’itsnin]>lion - See Ci\ I’no. 
Conn, Nd 11, 7 (i L. J. 2.')] 

(13-a) S 71—hue No. 1 uqna. 

(14) Ss 66, JiJ — Suirender by laiynl 
Liidei-iaijiat in p'nHcsfnon haivng paid 
»ent due by raiyni—Moi tyage - Ejectment. 
Where a raiiaf surrorideK>d his holding at a 
tima when the holding w.isin possession of the 
Undor-Iee!,eeot thcra.'.'a.t under S 171 of the 
-^ct, 


2 .—Bengal Act—{(Continued), 

Act VIII of 1885(BengiU Tenai»cy)-,(C(mW). 

held, that the superior landlord's »olaim to 
khas possession by \irtue of the suireudcr 
should be postponed, till the amount due td the 
under-lessec by virtue of the mortgage under 
the operation of law under S. i71 is salisfled. 

NabadJp Chandra Pal v. fihairab Chandra 
} Dhar, 13 C. W N, 07. 

Si I.nil IN .uid Holmwoud, iJ ' 

{]!>) S, HT—Non-tranefetabla holding — 

77 ansfer — f 'ndei -leaie—I 'o» fetfine—Land- 
lot d and tenant. 

A iai}iil holding a non tiausferable holding, 
h.iving sold It to a thud person, took an uiider- 
r.ii\.it lease under him and refused to pay rent 
to the l.indloid of the r.iij jli holding who dis¬ 
possessed him In a suit 1 j\ him to recover 
possession and for declaration of his title as ail 
iinder-i.inat uiMlcr the purchaser, 

held on <i ie\iew of the aulhoiitics, that 
Iilaintjrs .uiit. 1 light to fail, and it was accord¬ 
ingly dismissed Hajani Kanta Biawas y. 
Ekkari Das, 11 C. W N HU -34 C. 689- 
7 C. B. J. 78. 

RlMl'lNl iind SlIAKl l niHN, JJ. 

(16) S Si not c3Lhau!>live — Jbandoiniieiit, a 
question of mtnitum— Mortyaae of non- 
tiansfnoble hohhufi -Mortgagee auction- 
piiichoiii Moitqagoi, mteieitof-Ejeit- 
meiit of purchase} , by landloiil- Jlc-enhy 
—Kji.etuUon sate- lolnntniy nbandpii- 
nieiil 

'J he Inst sub--ti tioii of S. (■7 of the Act 
shows that .ib.indoiiiiierl is the effect of the act 
of the teiuint in xiic.iting the holding, widiout 
ni.ilviiig .iM.ingoiiiont foi pajinci't of Lis rent 
as it {.ills due, and foi ciiKnatirg the land. 

Whether theie is aliandoiiinent tr not in any 
indiMdual eiisc is arrest ion of intention to he 
(lerermined upon the facts of the pailicuJaf 
cast. 

111 ci'dei to effect a h'g.il .ibaiidonmeiit and to 
allow a valid ie-ct)ti\ liythc landlord, service 
of notice under sub-S. 2 of S 87 of tbc Act is 
not licccs&ary. The onli elieet of tlie scr\ico of 
notice is to make it obligalorj upon the tenant 
to have a speedy dKermin.alion of the question 
wdiethci Iherc has been an .ab.Tndonment or 
not. 

S 87 of the Act is not cxhaustBe, and « 
landh id is not a wrong-doer, merely because ho 
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2t—BeagMi*Aet»-~- {Oontinued). 

Aot yill of 1885 (Bengal Tenancy)—(Ca>U<;). 
ro-entors ^upon the holding, before he has 
followed the procedure laid down in that sec- I 
tion> i 

When the holding is a non-transfcrablc one, ' 
and the ryot executes a niorfgage, the inort- j 
gage, is inoperative as against the landlord, 
but as between mortgagor and mortgagee, the | 
mortgage is operative {a). 

Wbciie the mortgagee of a noii'transferablc \ 
occupancy holding purchases the holding in ' 
execution o4 his mortgage-decree and takes | 
possession, the possession of the tenant nioit- 
gagor completely ceases, and Ihc holding p.isscs ' 
into the occupation of the moitgageo. As | 
against the l>-udlord, the mortgagee auction i 
purchaser is a trespasser. The landlord is ' 
entitled to sue him and to obtain a decree for i 
ejectment, in such a suit the Icnaiil who is I 
not in occupation is not a necessary part. 

Under the circumstances of the case, the ' 
abandonment of his holding liy the torant, al- ' 
though due to the executiuii-salc, is a voliin- j 
tary one. Ram Pershad Koeri v. Jawahi < 
Roy, 7 C. L J. 7i =12 C.W N. 899. i 

Moukkiukk and Caspiuis/, ,u. I 

lleference —{a) 4 C. W. N. 679, if. 1 ■ 

(17) S.ii(i — Snb-dti,ii,ioinifholdinq--ICtijhl!tof i 
imrchasei'—LandLiid'', hlle not quc'^Honed ‘ 

Where the landlord's rights arc not (jues- 
tioncd au'l he docs not appeal ni the suit, a ; 
traiisfcicc of a share of a holding may maritaiii 
a suit against persons who claim under an 
inferior title, even though they may set up a 
rcvogiution t y the 1 nidlord Gouf Kaibarta v. ‘ 
Sfimati Tarajan Bibi, 8 C L J 101. i 

I 

Si'KPHKN and Uoi.nw.ioi), jj 
llefciences —26 0 015, Zl, 8 C.W N 55 .ind 
9 C.W N 134, , HI pnnuplc ! 

(18) Ss 91 and 188 — Joint-otaiei—Joint land- \ 

lotd~ 1 jandlords iccduimj tent seimatehj j 
lohelhen joint landloi ds. | 

Jj one sot of landlords obtains sep.ii.itc , 
kabuhat entering into separate contract foriciit , 
with the tenant, such landlord ceases to be a ' 
joint landlord with the otnor co-propriotois of 
the laud. Ue becomes a joint owner and not a ' 
joint landlord (nj. ' 

Such a landlord may .ipply ondcr S. 91 of 
the Act for a measurement of land included in 
his estate. Jognesh Ppokash Ganguli v. | 
Manlraddl, 35 C. 417. 

Mixka and Casi’ehbx, jj. 

. Reforences :—(a) 7 C. W. N. 9d and 7 C.W.N. 
670, teferred to. 


2. —Bengal .ict8—(Coiiliuued). 

Act YlllofiSSS (Bengal TenaBoy)-(C(wf<f). 

(19) Ss. 93 a}id 93—Appointment of a succes¬ 
sor to a common manager. 

Having onoe made an appointment of a com¬ 
mon manager, under S. 95 of the Bengal Ten¬ 
ancy .4ct, it is not open to the District Judge 
to appoint a sucecssni to the manager on his re¬ 
signation. Dwarka Nath Hitra v- Bankuteeh 
Lai Mitra, IOC W. JST. 437-7 C. L. J. 109. 
StepAen and Mookerjee, jj. 

(19-0) S. 95 —See No. 19, sup} a. 

(20) S. 103 H—Application of -See An I 01^1879 

(CnoTA N M.i'i It Ti N \rcY) No 2, 13 C. W. N. 

ill. 

(21) Ss. lOJ II, 103,106,108—Beco}d of-iujhts 
—SmttocoiteLloi altei entims — Maintain- 
abihty 

No suit lies foi the alteuitioii oi correction 
of entlies made in t^ie lecord-of-nghts. publish 
cd under Ch X of Ihc IJeugiil Teiiani’y Act. 
I’ersons .iggiicvcd liy tlie entms should have 
recourse to the special icracdj piovided in that 
cbaptci Jogendra Nath Roy v. Krishna 
Promeda Dassi, T2 C 4\. N 1032-8 C. L. J. 
322. 

MACI.EA^, c I and Doss. J 

(21-o) S. 105—See No. 21, kiijna. 

(22) .kf \'II of 1M3 (befoie antvndnu,Ht by 
Alt 1. IS C. oj 1907), Ss 103, 106a}idl08 
--llecoid of I'.intk —J'.’iifin'sn.s to cJiaiacter 
of liohhmi and .datui of tenant - Conulion 
ujenhies I'lopci jnoLCiiun’. 

lif foie th( 1 'a.ssm^ of \( t 1 H. C of 1907, an 
cntiv 11 ) .1 (iiially juilih-ludreeoid of-rights that 
1.1,lids held bv tenants we e ninl Lands or that 
Ihcstatusof tbe tenants was that of settled 
i.iivats could not be ( oi leeted by the Settlement 
tlflicei, except iii .i suit instituted under S. 106, 
Bengal 'J’enaiiej .4eb. Hohad*no authority to 
lovise sneJi an entrx uiubu S 108 of the Act. 
Sambhu Chandra Uazar.i, v. Puma Chandra 
Pal, 12 C. W N 122-7 C, L. J. 103=^:16 0. 
17G. 

JIaci i;ah, c J. .md (ii.im, j 

(23) S. lOO—lieund-oJ-iujlUs — ApplicatiO}is to 
cot reel entry, made bejote Amending .let of 
1898—liejet ence to ctfil Court tinder Amend¬ 
ing Act- Jurisdiction — h.terpictatvon of 
Statute—Change of ptocedme during pend¬ 
ency of proceeding, 

A record-of-iiglits having been prepared in 
1896, the landlord applied in 1897 fdi’ the 
correction of an entry, under S. 106 of 
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2,TBIfiBgat Act8—{Coniinued^ 

I«t YIII of f88S (Beatfol Teaaaoy)—(Con^tQ. 

Bcngiil ToDunoy Act as it then was. After the 

Amending Act of 1898 was passed, the case was 

referred to tbo Civil Court under the proviao to 

B. JOG of the Aetna amended; 

0 

Held, that the Court has jurisdiction to try, 
notwithstanding that the proceedings were 
commenced prior to the passing of the Amend¬ 
ing Act, which first empowered a reference to 
the Civil Court. 

In matters of procedure, an Amending Act 
would affect legal proceedings instituted under 
the repealed provision. Rahimttddin Sarkar 
ir. Jaifat Kishore Acharya, 12 C. W. N. 987. 

CoxE and Ryves, jj 

{23-i) S. 106—See Nos. 21 and 22, SMpm. 

(23-iij S. 108—See Nos. 21 and 22, shpia. 

(23 ill) S 115—See No. T.owpia. 

(23-a)S. 120—Zeraibiond—Admissioii—Bfci- j 
tai in a deed—Estoppel. j 

The last Sub-section to S. 120 of the Bcng.ii 
Tenancy Act docs not exclude evidence which . 
under the Evidence Acvt is otherwise admissi- ' 
bic. 

In determining the question whether a piece 
of land is Zeraii or not, held, that an admissu n 
in a kabuliyal as to the ch.iracter of the land 
IB relevant evidence. Bhagtu Singh \. Saghu- 
nath Sahal, 13 C. W. N. 135. 

Mitka and Hell, jj. ^ 

(23-5) 8.120 -See No. 1-a. supra. ' 

(24) Ss. Ui, m and lUii, Sch 111, Ai I 2 
-r-Foiest right, lease of—SuitJor money due 
as price oj trees—Damages for bteach oj 
contiact—buii for arreatsof lerd—Limita¬ 
tion, no culm’ssion, i aised in appeal—Grant 
to cut timber of a certain siee, of limited 
rights, construction of. 

A grant of the right to fell timbei of a pai ti- 
cular class and specified sixo dining a defined 
period of time, though extremely restricted in 
its Bcope, which' prohibited the losEoo from , 
doing any damage to the banhar mahal,i.e., 
to the forest, and imiK-ied upon the lessee a 
condition to notify to the Court any occurrence 
which m^ht happen and though it obvi¬ 
ously granted no interest in the soil itself, was 
obviously grant of the most valuable of the 
forest pights; it cannot be regained as a sale 
at timber (a). 
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2.—Bengal Acts-iCoiitmuei^. 

let YIII of 1888 (Bengal TaiiaBey)-v {ConW). 

tt, 

A grant of a fishery right or right of a 
I pasturage or the like may be made indepen- 

dently of an interest m land (b). 

A grant of the trees as distinct from the land 
in which the grantor reserves every forest right 
except the one which is granted is nevertheless 
the gi.int of a forest right withiq the meaning 
of S. 103 of the Bengal Tenancy Act, and a suit 
for the reco\er\ of money payable m respect of 
such foiest rights is governed by the three 
xears’ lule of Imiitatioii laid down in Sch, III, 
Alt 2, cl (5) of the Act 

I'he provisions *of the Bengal Tenancy Act 
applicable to suits for the recovorj of arreaiii 
of rent are, having regard to the phraseplogy of 
8 19S of the Act, designedly made applicable 
to suits for the recovery of sums ihat are not 
rent; and money payable m respect of forest 
rights IS not rent within the meaning of S. 3 
(5) of the Act. 

The question of limitation, laiscd in the 
wiitlon statement but abandoned in the Court 
of hist iiistctiicc, IS a clear question of law, and 
it eonld be raised in the Court of appeal. 

Vndcr S 184, sub-S 1 of the Bengal Tenancy 
Act, it is obligatory upon the Court to dismiss 
the suit on the ground of limitation, although 
limit.ition has not been pleaded. 

Bctusil by a counsel oi pleader touige a 
question of law is a mcic admission of law 
which 18 not binding upon the party, and the 
party may raise the question in appeal al¬ 
though not iniscd in the lower Court, specially 
when- the (iiicstion of limitation obviously 
aiisi's upon the admitted facts of the ease (d). 

Although standing timber is movable pro¬ 
pel ty within the meaning of S. 3 of the Indian 
Registration Act, yet under S. 3, cl. 25 and 
8 4 of the (Icneral Clauses Act of 1897, stand¬ 
ing timber is immovable property within the 
mean mg of the Cn. Pro. Code (el. * 

Crowing trees ma\ bo regarded as pare of *' 
the soil and eonsequeiilly immovable pro- 
pertv (f). 

But wore under a contract the grantee has 
no right to the soil, takes no interest in the 
land and obtains a nght to the trees with a 
view to fell them immediately or within a rea¬ 
sonable time without any stipulation for the 
beneficial use of the soil but with a license to 
enter and take the trees away, the transfer * 
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S.-^BtnipU A(eta-iCoiitim6d\. 

Art inntof ins (Stolal Teauwy}—{Oon^). 

may be r4!arded as one of movables, (g), 

AbdaUa Oarkar y. Aaraf iU Mandal, 7 C. 

L.J. 152. 

Stkpbes and Mookebjek, jj. 

liB/erences :—(a) 23 W. R. 4.53, (6) ,33 C 
601, B; (e) 28 C. 8G; 6C.L.J. 237, B. (d) 33 C. 
267; (263) 261, A. 216= 27 0, 156, 291 A, 70 
=25 M.'S67, B. (e) Punj. Rec.; 112, 7 A. W. N. 
59; 19 B. 207:11 M, 193, B (/) Exch. 77=86 
R. R, 676 (jf) 9 B. & C. 501 = 33 R. R. 
259, B. 

••• • 

{S5) S, 148— Suit for rent-f Aggregate rent — 
Aggregate area—Single suit—Mamtainnhi- 
lity of suit—Enecuixon of deciee. 

A landlord is entitled to bring one suit for 
the total rents of three separate holdings, 
giving the total area as the sum of three hold¬ 
ings. He is not bound to bring three separate 
suits. 

The suit is maintainable, though the land¬ 
lord may have difficulty in executing the decree 
obtained in it under the speoial procedure pre¬ 
scribed in the Bengal Tenancy Act (a). Nanda 
Lai HookerJi y. Sadhu Charan Khan, 7 C. 

L. J. 96, 

Holmwood and Shakpuddin, jj. 

Reference :—{a) 34 C. 298, F. 

(26) S, 153 — Value of suit—WttMrairal of 
pot tion of claim—Tt ansfer of officei spe¬ 
cially empower ed— Powet , xf ceases 
Where, in a suit for rent, the claim origmall) 
made exceeded Rs. SO, but, when the suit 
came on for trial, the claim was reduced to 
Rs. 7-8-0, a certain portion of the claim haMng 
been withdrawn; 

Held —That, for the purpose of an appeal 
under S. 15S of the Bengal Tenancy Act, the 
amount claimed in the suit should bo consider¬ 
ed to be less than Rs. 50. | 

• When a MunsiS is empowered to cxcrcise 
final jurisdiction under S. 153, he does not 
cease to have the power by reason of his trans¬ 
fer from the station. S H. Shilabati Debl v. 

Mr. M. y. Roderiguei, 12 C. W. N. 448=35 C. 
—547. 

Maclean, c.j., and Coxe, j. 

(27) S. 153—Second Appeal—Bent, suit for. j 

In a suit for rent, the defendant pleaded 
that the plaintiff was not, during the whole of 
the period for which the rent was claimed, the 


Adt mn oum 

owner of all the lands included in the tenancy, 
as his interest in a portion bad been sold at a 
sale under the Public Demands Becoreiy Act. 

I Held, that a decision of the question thus 
I raised was a question relating to the amountof 
rent annually payable, and an appeal lay against 
the decree under S. 153 of the Bengal Tenancy 
Act. (a) Saei Bhutan Rudra y. Bent Madhab 
Samantat 8 C L.J. 519. 

Ramftki and Mookkbji, jj. 

Reference —{a) 21 C 722, F. 

I (28) S. 153, cl. {h) — Co-sharer landlord—Suit 
, tor share of rent withonl making other 
I co-sharet s parttei—Appeal—Sicond appeal 

; —Cii’. Pio, Code {Act -YIP cf 1882), S. 

622. 

A suit b^ a co-sliai or landlord for his share 
of the rent only wiiliout making the other oo- 
sharers parties is a suit instituted by a land¬ 
lord for the recover} of rent within the mean¬ 
ing of S 153, Bengal Tenancy Act. 

I Where the rent claimed m such a suit did 
‘ not exceed Rs. 50 and it^vas tried and dismiss- 
! ‘ od by a Munsif who was special)} empowered 
j under cl. (b) of S. 153 , 

' heU, that no appeal lay to the Subordinate 
' Judge and hence no second appeal from his 
decision '•evisuig that of the Munsif. 

I But the decision of the Subordinate Judge 
j lieiiig without jniisdictioii was set aside under 
S. 622, Civ. Pro, Code (a). Bhagabati Beva y. 
Nanda Kumar Chuekerbutty, 12 C. W. N. 836. 
Maclean c. j., and Dobs, j. 

Befeiences (o) 12 C W. N. 249 applied ; 
and 8 C. W. N. 472 not followed. 

(29) S. 167—Notice, proof ^f service of_ 

Validity of notice—Entries ill the order-sheet 
of the proceedings, evidentiary value of. See 
Possession No. 3,7 C.L.J. 262. 

(30) S. 167—Suit to annul encumbrances— 
Service of notice, decision as to—“Pinal de¬ 
cree"— Bee Civ. Pro. Code, Nos. 342 and 343, 

12 C.W.N. 545. 

(30-a) S. 171—SeoNo.*14, supra. 

(30-5) S, 178—See No. 12, supta. 

(30-c) S. 179—See No. 4, supta. 

(30-d) S. 184—See No. 24, supra, 

j (.31) S. 188—‘ cquiredorauthorizedtodo" 

-Piling of suit—See Co-aHABrns, No. l' 12 
( C.W.N. 249. 
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2.—Bengal Acts—(Conhmed). 

Act VllI of 1885 (Bengal Tenancy) -(CoftcZi). 

(31-ff) S. 189—Sco No. 18, siipia, 

(31-5) R. 193—See No. ‘21, supra. 

(32) Sch. IJI, A)t. ‘i {b)~-TjimUatumof rent \ 
suits—Fuslee year—Rent due on the last , 
day of Uhadra—Pet sod of limitation. 

The period of hmitatjoii where the Fu.slec , 
yoai prevails is three leais from the last dav ^ 
of Jeith. If any instalraent is due o,'i the last 
day of Bhadra. thi pciiod of limitation will 
expiry on the last day of Jcith in the third 
subsequent year, so that, in such a case, rhe 
suit must he brought not within three soars | 
but Within two >cars and nine months. Is 
Wardhari IMngh v Ram Erich Roy. 7 C. L. 

J 100. 

MiTits and Op.siom), .ij 

(33) Sch. in, Alt 3-Occupme./ hold„no - 
Pispoisessioii (ifraiyat by aluction piiiLliawi at 
sale in execution ol landloid's deciee—Suit to 
tecovei — Limitation. 

Where a landlord obtanioci a rent dccroc 
against soiiie of the hens of an oeenpaney raiy- 
at, and certain othi’i heivs of the i cuyat were 
dispossessed bv the iiurchasor .it the sale held 
in execution of the decree, 

Held, that a suit b\ the dispossessed heirs foi 
the recoverv of the holding isgoieined bj Uie 
two years’ lule of limit.itioii under Art. .5, Sell. 
Ill of the Act. Amiouddin Munshi v. Ulfatuu- 
nissaBibi, 13 C. W N J08. 

Rami'Ini, C. J ,aiid Ifoss, J. 

Act 1 of 1893 (Public Demands Recovery) 

(1) Ss. 10, Vi and Jl — !\otiC‘‘ of sci Dice &ei ved 
fin, an adult nwiiibei—Veamnij of 
'•Adult" — Cei/ificate offtcei—Collectoi of 
the 3-t Parganas 

Where a iiotioc under the p’ovisions of S 10 
of the Act 18 , in the .ibsonoe ol the party to lio 
gen’&d, left with an “adult member of his 
family residing with him,’’ and such person 
is above the age of 16 vears at the date of this 
service, he IS au “ adult” for I he purposes of 
S. 10 of the Act. Where the object of serviug 
a notice is to enable the judgment-debtor to 
contest his liability aud it is proved that such 
notice bav mg been served on ,i per,sou alleged 
to reside with him, and the notice .ictually 
reaches the judgment-debtor and be contests 
the claim, it does not lie m the mouth of the 
judgment-debtor to say that the notice was no|j 
validly served, because the pcjcson on whom it 
was Slide was not proved to bi risidmg with 


2.—Bengal Acts— {Continued). 

Act I of 1898 (PubUo Oemandi Recotery)- 

(Ooncluded). t 

him. The Collcctc.'of 24 Parganas is the 
proper certificate oRicer to enforce the certifi¬ 
cate against immovable projgecty situate in 
Calcutta. Hari Charan Singh v. Ohandra 
Kumsp Bey, 35 C. 286. 

Hricr.EAN. c J., Hariscitok and Ft,S!T- 

' t 

Ciiii.rv, JJ. r 

(‘2) S. 12—See No. 1, sHjwfl 

(‘•1) S. 31—See No. 1, supra ‘ 

ActV of 1807 (Bengal Estates Partition), 

(1) Ss. 29 & 65—Order under S. 29— Effect— 
See Hahomedan-Lvw (PukEmption), No, 135 
C, .575. 

(‘2) Ss. 40 and 4d—lioaid of Revenue, rules 
jl anted by —Batwara pioceedings — Rent, 
mti ie.i as to, payable by tenants, if evul- 
I'lice against tenants—Publication pie- 
sumed m the absence of ceitificate. 

lOutnes in batwara piapers as to the amount 
I of the rents pa\able by tenants are evidence m 
I the same way as entries m the record of rights 
prepared under Chaj ter X of the Bengal Tenan¬ 
cy Act ai e G\ idcnce under S. 10.9 Bof the Ben- 
, g.il Tenanci ^ct, though thc\ ui.ay not be very 
\aluaLle evidence. 

\bsciicc of the ccrtihiate of local publica- 
I lion IS not siillicieiit to show that theic was no 
I publication A presumption should be m.ide of 
I the icguliirity of the proceednigr, of .an oflicor 
i conducting a pill tition Janki Dobey y. Kir(a- 
I rath Roy, 13 C. W. N. 93. 

Mitka and Beul, .ij 

(2-a) S 48—See No. 2, supia. 

(2-5) S. 05—Sec No 1, supia 

S 72—Judge not to follow procedure 1 iid 
I down in, iii making allotments, but to follow S. 
j 996, C P. Code. See Civ Pro Code, No. 244, 

I 8 C. B J. 521 

I 

I Act 1 of 1899 (General Clauses). 

(1) S 8 cl. (f)—Effect of repeal on rights 
previously acquired—Act I of 1907, (Bengal), 
S. 54—See Civ. Pro. Code, No. 202, 12 C. W. 
N. 434. 

Act III of 1899 (Calcutta Municipal Act). 

(1) Agieement for lease--Contract—Calling 
foe tenders, when obligatory—Covenant in a 
lease relating to the tenement—Mandamus- 
Matters of discretion—Sec SrEcmc Ret.ief. 
Act, No 13.", 13 C W. N. 129. 


*1 
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Acta—(Comluded). 

Act lof 19P3 (Bengal Tenancy Validation}. 

S. 1—Release by co-sharer, if transfer— 1 
Non-payment of landlord's fee, if iiivahdatefi 
transfer—See Act VIII op 1S85 ('I'psnNfv. ' 
BenoaiO, No C. W. N, 478. 

Act' 1 of 1907 (Tenancy Amendment) 

54 —Bengal Oeiier.il Clauses \et (1 of 
1899). Sf 8, Clause (c)— Application to set aside 
rent sale— Bight acei iicd pi evious to Act 1 of 
1907. but, a];f|)lLeatioii aftdi roneal-'EtTer t Sop 
C i\ T’ko. Coni', No. ‘202 1‘2 G. V/ N. 1)1 
3. - Bombay A'iii. 

Act V of 1862 (Bhagdari and Narwadaril 

(1)S. ~1ihng~ Snb-Uti istoif^ of a Itliaf) - 
Ltnlitatlon. 

Possession, acnuiicd under an aliciuition, 
made m contravention of K 0 of the Bhagdari 

Act, 18 G 2 , can become .idveibC and bai ,i. suit lot 
1 ccovery da the indiMdiial alicnoi, o; his re- , 
pioscntatives in iiiterest. Adam Umai* | 
Sale V Bapu Bavaji, 10 Bom T, K 1)2.8 
B^TCHi'.noR and Upa'ion, jj. 

Jlcffficitccs —4 Bom Jj It, 707 1 and 28 Bom. 
398 = 6 Bom. L. R. 428. !>; and (1879) 4 App 
Cas. 324. jff 

Act XIY of 1889. amended by Act 1 of 1900 
(CIyII Courts). 

S. 16 — I'lobalc and Adiinmitiation Act (1 
ofmi},Sa 86, r,l, r>;—IhshiH Jiuhie- 
Assts/ani dvdqe (hxuUnq apjAuatioiis 
vim cm tlv Hvbject-iiiattd doe» not c'.ccerd 
• Pa. 6,000 m raltic - Appenl to Ihshut 
Couit—Modtiert appeal to Ihqlt Court- 
Power of local Jjeqtslaluie to amend an 
,1r/ pnacd bySu]nerue T.eqitlahveCouncil - 
India Couuctl's Acl(6j undHU 1 «•. c /d) td.6. 
The Probate and Adiiniiistr.itioii \ct, 1881, 
lieing ■'alaw made b> an iiutliorit,\ in India, is 
subject to the powers of i opeal oi amenduiciit 
granted totbe local Legislatuic by b. 5 of tbc 
India Council’s Act, 189‘2 (5.5 and 56 Vic c. 14). 

’ Hence, the provision of the Bombay Civil 
Courts Act (Act XIV 1869), S 16, In which a 
probate matter can be tried m the first iii- 
Ktanco by thoAssistant Judge and bv which tbc 
appeal in oases w-here the amount of the sub¬ 
ject-matter does not exceed R'l. 5,000 will he 
to the District Court, is ejne which the local 
Legislature was competent to make Laxml 
Tatya Lngade v. Aba Appaji Lngade, 10 
Bom. L, R. 924. 

Scott, c. j., and Heaton, t. 

# 7c 


3.— Bombay Acts—{Continued). 

Act III of 1876 (Hamlatdar’B Court). 

(1) Act II of 1906 -Clcnernl Clmtsea Act (Horn- 
ban Act 1 of 1901), S. 7-Bond)ay Act Hof 
1906, S. fl-l -Prncecdtng/i commenced 
under the old Act--Right of appeal given 
bq the neio Alt ran be of no avail—Right 
ot appeal n not a matter of procedure. 

\ suit, under the M.iml.xtdar’s Courts Act, 
1876, \\.is commenced on the 24th February, 
1900 On the 29tli Oitobei, 1906, the new 
Jl.inilafcdai's Courts Vet, 1906 c.uiio into tfpeni- 
tioii wlmh repealed ihi'foimer Act. On the 
JOtli J mu ir\, l')07, the A!ainl.itdardismissed 
I lit' siyt. The plaiiilitl presented, on the 12th 
JIari.b, 1907, a petition for revision to the Col¬ 
lector. it was under S. 2.3 of the new Act. 
The Collector held on the 6th April, 1907, that 
lie had no juiisdution to entori am the appli¬ 
es tiion * 

Held. (Ij tli.it the iepe.iliiig .-Vet, could not 
gi\e the right of roiisioii in rcspei't of proceed¬ 
ings coiiiniem ed under the Act of 1876 
(2) that, on the words of the General Clau¬ 
ses Act, 1904, (S 7), it wauld bo wrong to hold 
' that .the Collector had jurisdiction , because, 
so to hold would be to affect a legal proceeding 
m lespcct ot a right which h.id accrued under 
the old Act 

To distil lb an existing light of appealis not 
.1 mere alteration of procedure ( a) Nana Aba 

Katkar v. Sheku Andu Bokade, lO Bom. L. B. 

3.30-32 B. 337. 

Siu LwitENi'i Jenkins k. r. i. e., o. .i, 
and BATCiiEum, .i 

Refeieucei --(a) (1905) A. (.b 369, followed ; 
9 Bom 1 j R 527 .ind 9 Bom. L. R, 1028 not 
followed. 

Act Y of 1878 (Abkari). 

S. 16—Country liquor, attachment and sale 
of — Uollectoi’s permission — Sec Cxv.Pro. Cope, 
No. 176, 10 Bom. L. B 13. 

Act V of 1879 (Land Revenue Code). 

(1) S. 81—Annual lenancy— Determination- 
notice by landloid. 

An aimunl tenancy to* which the Land Re¬ 
venue Code applies, cannot be determined 
without a notice in writing by the landlord (or 
by the tenant). Ochhavlal Chaadvapeasad v> 
Gopal Kalyan, 9 :^om. L. R 1332=32 B. 78. 
Sin Lawbenge Jenkins, c. j., and Hea¬ 
ton, J. 
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3,—Bombay 

iet Vo( 1W9 (LwdBevenne Code) -(Co)U!W). 

(2) S 176 -Power of Manager, Enonmbered 

EMato, to i^.ue warrant of attaolmieiU on de¬ 
ficit on rc-Miloof a lease. See Bomhav .V<!i 
XX OP 1881, No. 'i Sind. L. B. 20* 

lot XYll of 1879 (Dekhaa MPicttlturtata 
ReUefi. 


3, _ Bombay Acis—(Contimi4d). ^ 

let XYIl of 1879 (Ddthan AjpJottltoriata 
Relief) —( Cmlinned ), 

the Tdstrict Court jurisdiction of the Jinlici'al 
Commissioner's Coni't. Hut those deciKions, 
being the docisioiiB of single Jiidges, are not 
binding on succeeding Judges of the badar 
Court. Gulam Kuiein Yullee ¥. Palib Sldlk, 
2 Siiid. 7,. It 28. 


(1) Traders owning land whether protocted 

by the Act-Sec JumsiiiCTioN ok tivm and 

BRVKSUECoimTs, No. 10,6 V W R. 1908- 


HAyWABP. A. J. c. ^ 

liefeiencen .—{a) Mis< ellaneous' Application 
No 10 of 190.8, Dm, P J. 1897, 290, F, 


(2) bs. 3 and JI -Smt on motigaae o<iaw''l 
AgricultuuHt - JunsdicHoii. 

S. 11 of the Act applies only to suits^ of the 
descrlption'mentioned m S. 3, cl. (/«), ».c., to 
suits for money due, on in count, for the price 
of goods sold, and on contractual engagements 
Clause {y), however, of the same section refers 
specifically tosmtafor thes.de of the mortfi.igod 
property. So, where the money to he recovered 
is charged on immovablt property and the 
claim IS to enforce that charge, the suit k | 
excluded from the scope of the clause (ir). <a) 
Held that a suit af^amst an agriculturist to 
enforce a mortgage claim, in the Court witliJ 
in whose jurisdiction the morlgiigcd property 
was situated, fell under the specific dcsciiptum 
in cl. (j/1, .and that the more general description 
in ol. (ic) was not applicable, and that S. 11 tf 
the Act was therefore no bai to the jurisdiction 
of the Court. Nor Mahomed Lalan v. Sayad 
RothanBhah, 1 S.L.tt. 246. 

IjrcAs, J.C., and Piiatt, a.j.c. 


(8-1)) S 11 —Sec No. 2, xnpra . 

(4) Ss. 1'^ amt l,l—(\iititichiaiii mm-tgage— 
hedemptioii—Arcnunt^ talfen — Re<.iilt of the 
account. 

The provisions of .8 18 of the Deklian 

Agricultiirists' Relief .Act, 1879, arc iinpera- 
tivo The .iiuount due in ii suit for redemption 
of .1 usiifnictii.irx nioitg.ige in which the pro¬ 
visions of S 12 of the Act have been complied 
witli IS the lunonnl ivhich is found to bo dua 
upon tiiKing accounts in the manner prmided 
by S. 13. It IS not enough that the Court 
should ascertain the consideration for the 
mortgage bond after an inquiry under S. 12 
.md then proceed to p.iss a decree for the 
itniouut. Dadabal Muse Valli v. Dadabhai 
Valll Abhram, 10 Bom L R. 745 = 32 B. 616. 
SroTT. r J , Heaton j. 

(.%) Ss. 12 A l .l -Change in substantB e law 
during progress of suit—Taw applicable to 
ihe suit—Sec Ci\ I’lio. Conr, No 232,‘10 
Bom Tj. R 025. 


Referetice. — {a) 25 B. 244 (247). R- 

8. 1—DefemlaiU, hiimmoned for exami¬ 
nation—Payment of b.itta. 

Where an agricnlturist-dclcndaiit is sum- | 
inoned to he examined nndci R. 7 of the let, I 
It is not necessary to pa\ Imtta to him. Ganfa. ! 
■hankarPrabhashankarv. Bodhar Madhbhai, i 
10 Bom. 1 J. R. lll>'.>. 

BaainSicoTT. c 3. imd UATHCKnoK, 3 . j 

(3-a) S. Ji—Suit on comiimsion ai/eiu y ac- j 
count filed against on nimmltniisf- Peci- 1 
stores of Sadai Courts, 

A suit against an a|;iic’iiltutist cu a commis- 
sion agency Account is barred b% R. 11, Bombay 
Act XVII of 1879, If he lesidcs beyond the 
Court's jurisdiction («). 

R I 

Judges of District Courts are bound by deci¬ 
sions tof the Judges of the Sadar Court un til ques- 
tionedhr ovemiled by tho Judges exercising 


(5 (i). S 18 - -See Nos. 4 and 5, supra 

(0) S. I'i-P- Dcciee for ledempiion — Pou'er 
to order instalments—Into'est pronded by 
the deeiee cannot be sahsequently cftjiceUed, 

.S l.')-B of the Jickhiin Agiiciiltunsts Relief 
\c,t, 187'.), does not allow the Court to cancel a 
diiectioufoi Uio payment of interest contained 
111 the decree 

The section siys that the Court, ip the course 
of any proceedings luidei a decree for sale, may, 
direct that liny .imount payable by the mort¬ 
gagor undei that decree shall be payable in 
such mscalmeiits, on such dates, and on such 
terms, as to the payment of interest as it thinks 
fit. But the intei%st is as much payable 
under the decree as the principal, and the sec¬ 
tion does not say that the Court may direct 
that any amount payable under the decree shalf 
not be payable; it merely empowers the Cour 
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3.—Bombay Acts~~{Contimied). 

Aot XVn of 1879 (Dekhtn AAricuItorists 
Relief) — (Concluded.) 

to modify, in the particular uiunoor there de¬ 
scribed, the tei^B of the payment. Ookallles 
Kela V. Govind Viswanath, i) Bom. L. R I 
1334-=85iB. 98. ' 

Jenkins, c. j. and Hemon. i 
(7) HtlS-li — Dectec — Instaliiwah — I’uicei to 
award’/resh t}U)ialtiu’nl>.. 

Where a decree allowing lUbtaliiiciiU ha.-, al- 
icady been obtained, S. I5-B of the Dekhau 
.kgnculturitttB’ Relief Act, 1R7*J, does not pei. 
mit the executing Court to reconsider the whole 
matter afresh wiih a Mew to the substitution 
of some aiew scheme of instalments. 

The second clause of S. 15-B of the l>ukhau 
.Vgricultunsts' Relief .\ct, 1879, refers only to 
those casus where dllectioiiu fur pa\nictit have 
already been given under the fiist clause. | 
Shankar Shamrao v. Shankaragandayya, lO 
Bum. L. R. 638 —B. 440. I 

Batch Kuoit and Ui.m’on, ji. I 

(81 5. HO — JJectee — ExecuUen —Com f.s itoirei . 
to (jtant mstalmeuta — Civ. Pi <> Code (Act 
XIV of lOdH), S 13 —Res judicata. 

A Court has power ni execution pi'ucecdmgs 
lo grant iiistalmcuts in the payment of a decie- 
tal debt, under S 20 of tlie Dckh.in Agricul- 
Uirists' Relief Act. 1870, even where the iiistal- 
ijients are refused at the time of the passing of 
the decree. Bai Diwadi v. Girdhar Govindram ' 
Patel, 10 Bom. L. R 577 :i -2 B. :!91. j 

JENUiNa, c J. and Batcukuiu, a. 

19) Sa. 4b &. 47—Manager of jmnt lliudu | 
family can repreai'ut it lu suits brought on behalf j 
of It— Co-parcener iMn .ilso represent if his .ic- | 
tioii I a consented to 01 ratified by bis eisjwrce- 
nera —CJunciliator’s certificate obtained under S. 

40 by one co-parceuer as maiiagei or with e.oiiaeiit I 
of other members—hlamtaniahilit\ of suit bs 
oo-parceuers to which S. 47 of Act applies -Scc 
Hindu Lw (Joint Kamii.\), No. 9, 10 Bom- 
L.R. 506. 

(9-a) S. 47—See No. 9, supra. 

(10) S, 63-A, aiguature of Regiatrar under —not 
valid dtteafatioD. See Tkansfeb ok Phoi-kbty 
Act, No. 30, 10 Bom. L.R. 943. 

AotZX of 1881 (Bind EaeiAnbered Eati^ea). 

8. lU—Bombay Act V of 1870, S, 176 — 
Manager's imwer to recover deficit on rc- 
* sale of a lease by issuing a warrant of 
attachmeni—Receiptof motyey dm to plain¬ 
tiff bgdefetuianU 


m 

3.—Bombay Acta--{Contmued). 

Act XX of 1881 (Sind Eneumbepod Eotateo) 

— (Concluded). 

I Under 8 10, Bombiu Act XX of 1881, the 
Manager of Encumbered Estates has the power 
of the Collectoi for the purpose of recovering 
rents and profita duo in respect of the property 
uiidci hia manageinout. The Collector has also 
the powei under S 176, Bombay Act V of 1879. 
to iceovcr'a deficit on re-aale or on arrears of 
land revenue by issue of a w-irraiit. 

The deficit on a le-salo of a lease, being nferely 
danuigcs for lireaeh of contract to take the lease, 
the Manager la not .iiuthoriised to issue a 
warrauj; of att.ichmeiit. (u) 

Wbete money is lecoveicd by the defendant 
vvhifh, in justice and equity, belongs to the 
plaiutifl uudei c-ireuinstaucea which render the 
letojpt of It, a iccei^it by- the defendant to the 
Use of the plaintiff, the latter is entitled to 
teeovei (5). Bachomal v. The Manager, 
Encumbered Estates in Bind, -2 Sind. L. R. ‘20. 
fjVciK, J c. and PiiviT, a. j, c. 

liferences . —(a) 7 Bom L. R. 1117, U ; (6) 
.15 ('. 656 A 25 M. 548, J^. 

Aot ¥11 of 1887 (Toda Giras allowances Aet). 

S. 5— Vttaehmont and sale of Toda Giras 
allowance—What interest m the allowance is 
.itt.ichablc~“ Likely to become due”—Inter¬ 
pretation —Sec Tonv GiiuB Allowance, No. 1 , 
10 Bum. L. R. l‘2Ul. 

Aet Ill of 1888 (City of Bombay Municipality). 

(1) City of Bombay Municipal Act (Bom, Act 
111 of 1888),8 —Municipal Comiins- 

sionet—Powei to leimve objectionable striic- 
fairs— Kxeicvse of the jmwer — “Appear," 
infcrpi ctation of- -Danger, kind of, contem¬ 
plated by the section—Discretion vested in 
theCommissioiie, — Court's interference with 
the disci chon -Commissioner can act 
lliiouijh agent--Itvjhl of the party lo be 
heal d III aiiswci la his iwtice— Injunction to 
rcbtiain Commissioner from palling down 
a building. 

The primary object of ssetion 354 of the City 
of Bombay ]Muuu:ipal Act, 1888, is the safety of 
the public, to secure which the Commissioner 
must of necessity be given very wide powers. 
But it does not follow that those powers must be 
exercised arbitrarily and without due consi^era- 
tiou of the provisions of the section and the 
right of individuals. In the first place, it must 
appear to the Commissioner that a struotur^ 

4 
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S.—Bombay Acta— {Continued). 

JLet III of 1888 (City of Bombay Mnaieipallty), 

•—{Continued). 

is in a cuinoiu condition or likely to fall or in 
any way dangerous to any person occupying, 
resorting to or passing by such structure. He 
may next by written notice require the owner or 
occupier to pull down, secure or repair it. 

The word ‘‘appear’’ in the section does not 
involve “appears to the eye ’’ It sufhoient 
if it appears to the Commissioner on the repre¬ 
sentations of a coinpeteiit oflii er whose duty 11 is 
to make such representations iiut the Commis¬ 
sioner’s action when “it appeals’’ is judicial, 
so that he must excicise his diS(.retion in 
determining what action should he taken. He 
does not satisfy this test, where he merely signs 
the notice which is sent to him by the Execu¬ 
tive Engineer because it has pieviously been 
signed by that odieer. It'is only by aid of a 
fiction that it can be said that a notice signed 
in this way by the Coiiimissionci complies with 
the section, which should bo considered es a 
notice to show cause. It is not invalid ; at the 
same time it cannot deprive the person served 
with it of hiB right to^ibject unless the legisla¬ 
ture has clearly deprived him of such a right 

Danger means peril, risk, hazard, exposuie 
to injury horn pain or other evil, and can vaiy 
in degree according as the apprehended injury 
is expected to occur at once or at some future 
time. S. 351 applying to all degrees of daugci 
and prcsonbiugvarious picoautioiiarymc.isiiu -, 
to be taken to prevent lujiiry icsultiug theic- 
from, it tollows that hist tin dcgrei of daiigci 
must bo asccrtaniud and then the appropriate 
prepautiouary measure picscibcd. 

Disorotiou must not be arbitraiy. The very 
term itself standing and unsuppoitcd Ity eii- 
cumstaiices imports the exercise of jucignieiit 
wisdom and skill as coutia-disliiigiusbed from 
luithiuking folly, heady violence or rash injus¬ 
tice (a). 

The legislature has vested iti the (.^unimis- 
siouer a discretion in the mattei (S. 354) and 
the Court would nutiutcifi le m his cxcruse of 
it merely because the object in view might be 
carried out in some othei way, nor would it 
lightly impute to him liad faith. But the 
Court ie. lu the ilist iiistanec, entitled to 
inquire wbethe*' the discretion has been exer¬ 
cised. The discreiiou has to be exercised, 
firstin coming to a conclustqn as to the state 
of the structure, and then in fixing upon 
t^e-mmedy. 


I 3,—Bombay Acts — (Concluded.) 

j Actlllofl8M (City of Bombay Munjfdpattty) 

—(ConciittZfd). 

It IS oliviously iinpohsible for the Commis¬ 
sioner to inspect all struoturos that are suspect¬ 
ed of being dangerous. Therefore, it is a suffi¬ 
cient exercise of his uiscielion, m deciding what 
strui tures are dangerous, if he appoints a oorr- 
petent person to rcpiesoat to him what struc¬ 
tures arc dangerous. But if a notice is issued 
bused oil the repiesentatioii of such a person, 
it IS open to the owner to prove that that 
person h.is not exeiciscdhis discrotiou or has 
been actuaced by imjiroper motives in presciib- 
iiig the steps to be taken 

If the owner can piov c to the satisfaction of 
'lie Court that his house was not nr such a 
dangerous condition as to vvairaut an cider to 
pulldown, that would be pinna loitc cvidonee 
that the person appcinted by the Commissioner 
had nutoxeicised his disciction. 

When the Cuimuissioiier has juei /u/cc to act 
on the advice of his expert advisers, it must be 
p.owd that they decided j'adieially what advice 
they thould ofler If they did not, the provi¬ 
sions of the sceticii have not been complied 
with 111 othei words, the Commissioner can 
exercise bis d'cretiou thiough an agent; but 
it follows that, if the agent has not exercised 
hib disciotiou, neither has the Commissioner. 
The I'uiitiiiissioiier has the opportunity tu 
remedy this when the ow tier eomplaiiis. 

1. ndi i eertaiii eieumstaiiees, the safety of 
till publii must be considered iii priority to the 
right of private individuals as lu the ease of 
imminent danger; but where thcie is no sug¬ 
gestion of imimncut danger the person allceted 
is entitled to be hcaid as a matter of commou 
justice. Lalbhai Tricamlal y. TheHuniifipal 
Commissioner for the City of Bombay, 10 
Bom.L B. Sil 

Mauljloii, j 

liefeience —(a) 15 1‘a.Bt. 304, F. , 

JLct HI of 1901 (Municipality). 

(1) a. ot~Muiiu.qial Coiqioiuliun atliiiy 
boiia fide— Impel nine dull/ and penmiled 
act —A’lu uc/ii M UHicipaltty — D^Ubt-bins— 
ytiiaaitoe — Cvaiii, how jat can interfere 
with aetb oj a Cenporalion. 

Wuti© the pkmtiff sued for au mjuuctiutt 
prohibiting the Mumcipality from placiug a 
common dusl-biu on the comer of a garden im¬ 
mediately lu tri^ut of bis house, held, that os 
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3.—Bombay Act»— (Continued). 

M III of *1901 (Manlolpallty)—(CoH^inued.) 

S. 54 of Bombay Act 111 of 1901 imposed an 
impefrative duty on the Municipality to make 
reasonable provision for cleaning public streets, 
as the skreots cotdd not be kept clean, under the 
circumstances obtunmgin Kara.clii, without 
keeping dust-biiis in some specified spaces: and 
as it was not shown that the Municipality was 
either negligent or not acting with boiiafldes 
'n placing one at the? particular site, the plain¬ 
tiff was not ■entitled to the iniunction sought 
for, although the dust-bin in thi'- instance was 
a source of nuisance to him. ■ 

Held, also, that to‘ascertain whethei or not a 
nuisance is such as to give on c a right of action, 
inquiry ;fhould be made into the authorit\ 
under which thcMunn ipalit} iiurpuiU-dto act, 
he law ou which point iua\ lx: thus sumiuai is- 
od 

(1) Apart fron the terms of the statute 
which constitutes it. the cnrpoiation has no 
more authority to infriiige a private right than 
the ordinary citizen. 

(2) The corporation can do an .ict which con¬ 
stitutes a nuisance, if, and only if the power to 
do the act IS expressh set forth m the statute 
or IS necessarily deduciblc therefrom. 

(3) Where the corporation has merely per¬ 
missive and not imperative autliorit} to do a 
thing, the inference is that the discretion 
should be so eNorciscd as not to piejudice the 
common l.tw rights of others. 

^•t) If the corporation .lots within i(s cxpies.. 
or implied authority without negligence and 
with bona tides, no action lies against it at the 
suit of a person who sustains a private iiijui} 
by its exercise. 

(6) The (Jourts put a wider and more liberal 
coiistruetion on the powers vested for the bene¬ 
fit of the public as a bod\ such .is a Municipal 

Corporation. Hansraj Hirji v. The Karaehi 
MunloipaUfty, 1 Siiid L R. 228. 

Cnoucu, A.;.c 


3.— Bombay Acts—{Continued), 

Let III of 1901 (Manloipality)— (Concluded), 

, 1 „i 

could not egrec as to the price. The question 
was referred to arbitration as required by S. 
160 of the Bomba} District Municipal Act, 
1901; but the proceedings before the arbitrators 
wore not successful. The plaintiff then 
applied to the District Judge, undet S. 100 
(3) of the Act, requesting liini to ascertain and 
dctemiiiie* the compensation payable. The 
I District Judge ni.ido his .iw.iid. The Munici- 
I p.ility .ippc,i)cd lioiii the award contei\,diug 
I t1i.it they no longer required the plaintiff’s 
I premises <ind th.it there iieicr was a completed 
I contract with the plaintiff. 

! 

i Held, (1) that theie wiis a coiilr.ict of sale 
at a fan v.ilu.ition, where the Ouuit not only 
c.iu piovidc, but under <i speci.il statute is 
compelled to jirovide^ the me.iiis of ascoitaining 
the price. and of such a uintriict specific per- 
formiini.c would lie .iwaidablc. 

(2) tli.ii., tlicrcfoic, there was a contract bc- 
^ tween the p.iilies fiom which the Municipality 
I could not lecede 

1 * 

1 As a general rule where the agrcciiiout i” 
I that the price of the estate shall be fixed by 
I arbitrators and they do not fix it, thoie is no 
j contract, .is the price is of the essence of the 
I contract of s.ilc, and the Court c.iniiot make a 
1 (i>nti,ict whore thcic is none. But the appli- 
i.ihlitior otbcriM^e of this doctiiue depends 
I upon whctiii.r the fixing of the price is of the 
j essence of the contract of sale (a) 

I Where there is a definite and a completed 
contract to give .ind take the estate upon 
I terms to be settled thereafter aud the \uluatioii 
I cannot be made owdo el foinia, the Court 
j will substitute Itself for the arbitrators (b), 

' The Poona City Municipality v. RamacboBtira 
' 6. Karve, 10 Bom L. B. 617. 

■ Bitch i:i.oi! and Hkatoi«, j,i. 


(2) S. 160—Municipality -Acnuibitwn o/ 
laml — l^ropusal to acquire—Acceptance 
oj proposal—Jiipercnce as to piicc — 

Completed contiaci — The price can be 

peed by the Cow t m cases oj dijjereuce. 

The Poona City Municipality having deter¬ 
mined to acquuo a portion of the plaintiff's 
house for the p'urposu of widening a street, the 
plaiiitifi expressed his willinguesB to allow the 
Municipality to .inquire the same; but they 


j Befci dices — (o) 19 Vos. Jim, 429, F;and 
(6) b Cli App. 519, lejcircdto. 

Act I of 1904 (General Claueee, Bombay). 

S. 7—I’roccedings commenced under the 
j old Act—Bight of appeal giveu by the new 
I .Act, whether cautic of .my avail—Right of 
appeal, not a matter of Procedure—See Aesr HI 
j or 1876 (Mamlatdabs CofiiTs), No. 1.10 Bom. 
L.B. ddO. 
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jf, ~~0ombay A cts—iConelud&l). 

Aotllef 1906 (Ifamlatdap^a Courts). 

(1) S ly (^>)— Latidlord and tenant-Deter- 
mmaiioii of Ote tenancy—Trespasser yet- 
tiny into possession dunny the tenancy — 
Possessoiy smt against tiespasser at the 

determination of the tenancy. 

The plaintiff let his lands to defendants Nos. 
1 and ‘2 on the 5th June, 1905. In j^ovember, 
1906, the defendants Nos. 1 and *2 were dis¬ 
possessed by a trespassei', defendant No 9. The 
tenaiiey ended on the Gth June, I'.XXi. On the 
'29th October, 1906, the plaintiff hied .i suit in 
a Mamlatdar’s Court to recover possession of 
the lands from defendants Nos. l-.S.* It was 
eoutended bj defendant No. 3 that the Main- 
latdar had no jurisdiction to tr> the suit so far 
as it affected her. 

HM, that a trespasser Ulfe defendant No. 3 
could not dcfc.it the right of the landlord to le- 
covor immediate possession of the land on the 
deternuuation of defendant No, 1 and ‘2’s ten¬ 
ancy by resorting to the smninarv remedy given 
by the Mamlatdar’s Courts .tet. 190(5; 

(2) that the plaintiff’s remedy having bocn^ 
to bring his suit under S. 19 cl (5) of the Act, 
on the expiry of the tenancy, the fact tliat a 
trespasser got into possession during the con- 
tiiiuance of the teiiaiiev, liut more th.ui six 
months before its determination, is not siiffai i- 
eut to oust the Mauilatdar’s jurisdiction. 

The Mamlatd.ir’b Act is .i remedi.il me isuic 
and must bo liberally construed so as to ad¬ 
vance the remedy. Deu Dada OavU y. Bita- 
pam Chlmnaji, 9 Horn L R. 1179--32 B. 46, 

'OlIXNDAVAUhAU aiid Kmoiii', .)J. 

4.—Burma Acts. 

Act II of 1B76 (L. Burma Land and ReTO- 
nue Aet). 

See Sri’ciKic Ri.i.n.r Act, No. 10-rt, 14 Bur. 
L. B. -277. 

Aot III of 1B98 (Burma Munieipalily). 

(1) Ss. 46 t'lj (A) (a) bit, 69—Street Tram 
Lines—'liiuldlnys and lands' within the 
meaniny of srcfloii -Tramway Company 
whether occupiers of land nn which Tram 
lines arelaid withinnwamiuj of Ss. 68 dOy. 

The tram Urn's in a certain street, meaning 
thereby the land of the str^t, in or on which 
the ftauguon Electric Ti,iqjway Company’s 
i^lst^iers and rails are laid, is la,nd within the 
of ol. (a) of divii^icm A of Sub. 8. (1) of 
Of tbit Bunna hfunicipal Ael. 


4.—Burma AcU—{Concluded), „ 

Aet III of1896 (Burma lfuit{eipaItty)-^(<7oncfd). 

The Tramway Company are occupiers ol the 
portion of land upon which they have laid the 
tram rails within the meaning of Ss. 68 & 69 of 
the Act (ai. The Rangoon Eleotrlo Traravay 
and Supply Co., Ld. v. The Rangoon HnuM- 
palCommittee, 14Bui. L. B. f!3=4 L. B. B- 
‘220. 

Fox, c. J., IKWI^ and Hartnij'.Ij, S3. 

Itejeiences — (a) L. B. 9 (j. B. 9 & L. K. 
A. C. 153, /<’. 

(‘2) S. 68—See No. I, supra 

(3) S. (59—See No 1, .supra. 

Act XIII of 1898 (Burma Laws). 

S. 13 (2)—(Questions arising in civil cases in 
the Courts of Bangooii—By what law, deter¬ 
mined—Common l.iw of P’ngland—See Cab- 
lUKHS, No. 't-a, 14 Bur L. R. 77. 

S.—Ceatral Provinces Acts. 

Act XYIIl of 1881 (C. P. Land Revenue). 

(1) Malik-makbusa—Malguxar— Whether two 
estates can he held by same person—Merger 
— Whether tr ansfer oj one affects the other. 

The obj’ect of the definition of “ Malik mak- 
buxa'' Ill the Cential Provinces Land Revenue 
Aet of 1881 is merely to distinguish it from all 
the other kinds of revenue-paying proprietors 
who may be found in the vilLigc. But this 
does not imply that the same person may itot 
simultaneously possess two distinct estates 
undci different forms ofownotship, even in the 
same inahal in cases wheic th? doctrine of 
merger docs nut apply. 

The estates ol malik niakbusa and Malguzar 
in the same niahal are distinct from, and inde¬ 
pendent of, one another. And the possession 
of lioih by the same person docs not produce a 
merger of these csiates, ^ 

It IS e.ompctei>t for ,i person in the Central 
Provinces to be at once a Malguzar and a 
Malik-Mahbuza in the same nidhal; and trans¬ 
fers ol either on j of these estates has no effect 
upon the ownership of, and legal rights and 
liabilities appertaining to, the other estate. 
ML Mnnkoo v. ML Eukioo, 4 N. L. B. 2. 

Stanyon, Skcobu An. j. u. . 

Aot IX «f 1883 (C.P. Teuanoy). 

( 1 ) Agricultural tenancy, devolution of-^AP' 
plicabiUty of Hindu Law, 
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S.'—Obtttnt Provinces Acts—(ConHmk'd). 
M IX 0^ ISSlil. (0- P. TtutMOy)~{CoHtimted.) 

Agricnltnral teimncies in Oentrtl Provinces 
areVrcatod hv contract and statute, .‘nid tlicir 
devolution is governed by the same btatnto 
The Tenancy Afttdoesnot roeognize such things 
as succession by right of survivorship, the ves¬ 
ting of a son’s interest by birth, and so on. In 
the case of Hiadus, the Courts, in dealing with 
agricultural holdings, will follow the Hindu 
Law of inherit.vnce so far .is it may be consistent 
with the prtnciples of the Tenancy \ct and no 
farther ; and the peculiai featuio in the f.irnier, 
under which a son gets by hirtb a vested mtei- 
esb in the propt'rty of his fithcr iiliicli con¬ 
trols the father's power over such property, has 
ho phicqin tlio latter, Qhanya v UkundRao. 
4N.L.K. 9. 

Ktavyov, a j c 

(2) S. U (?)— Jti^nhiU’ occupancy lenani, 
tronsfc}' of holdinq by—Co^iditwv'^ nndet 
which tmns fer c^n he a voided—SiaMes 
interfei inq with pi irate riqhti, consti uction 
of.- 

Where an absolute occnp.ii)cy tenant had 
made a transfer of his holding, the transfer ean 
be avoided, under S 41 (7), of tbcGentral Pro¬ 
vinces Tenancy Act, 1898, onlv by the whole 
proprietary bodv acting together, (a) or by an 
agent who is authorized to act on their behalf 
.and whose .authority should not have been 
revoked in regard to the particular transfer in 
dispute. A transferee cannot be disturbed, 
up^er S. 41 (7), if even one of many persons 
composing the body of landlords refuses to join 
in avoiding the transfer, (b) and a suit to avoid 
the transfer was. under the circumstance-., i 
dismissod. 

Statutes interfering with private rights of 
alienatipn should be stiictlx construed (c). 
Rainji Itatel Kanbl v Syed Nnr, 4 N L.ll. 4r>. 
Drakm-Bhw’kaiak, j.c 
Rejereneex :—{a) 1.3 C. P. L. K. 113, S. A. 

‘•No. 20 of 1906 of the J. C. 8. Court, Central 
Provinces, F; 12 C. W. N. 249, 14 C. 201, 2 N, 
L. B. 46 (47), 2i. (b) 8. A. No. 20 of 1906, F , 16 
C. P. L. R. 136 (1.39), 14 C. P. L. R. 129, R , 20 
W. B. 126, 7 C. 414, 2 C W. N. 229, R. and 
DiUd. (c) 7 A. 702 (707), R. 

(8) S. 43. Act XVn of 18§9 (CentralProvinces 
Tenancy), S. 46, els. 8 & 47—Transfer of part 
of occupancy holding—Jurisdiction of Civil 
Courts to entertain suit for ejectment—See 
luaiBDKIMqjK (OP Cmt AHDRltVENUP, OOURTS), 
No. 4, 7 C. L. J 499. 


S.—Centnt Provinces Acts —{Conduded. 

Act IX of 1888 (C. P. Tooaaoy)—(Oonclwfedl. 

(4) S. 09—ReeixioH at Tahxildar that a person 
IX tenant —Res judicata—Jrrndif/iow of 
C nil Court. 

The second ohanse of 8. 92 of the Tenancy Act 
is enabling or explanatory , ond is not exhaus¬ 
tive. A Tahsildar’s decision, that a person is 
a tenant, is not res judtcain so as to bar the trial 
of the issue, whether ho is tenant or not, in a 
civil CoiiA. The fact that a Tahsildar has, 
undei 8. 92. re instated a person as a tenant 
does not bar a civil Court from deciding .whe¬ 
ther the landlord has the right to evict that 
petson as a tenant, and still does it bar a civil 
Court from deiidiiig whether the person is a 
tenant or not when the landlord hfings a suit 
to eject him as a trespasser. In other words 
the fact that a Tahsildar has put a person into 
possession under S. 92, does not mnka that 
person a tenant if he is not a tenant. H. T. 
Durbasa v. Khalaksing, 4 N. L. R 63. 
Ilvn’KN, A. .1. ('. 

Act XI of 1898 (Tenancy, Central Provinoea). 

(1) S, 2, cl. (10)- Holding of survey number 
—Proceedings in Couto—See Ji nisnu’TioN 
‘((iPMUiAi), No. .5. 8 C. L. J. 116, 

(2) 8. 46, sul>-8. Ejectment—(irant of 

sub-lease by tenant—Sen Ejkctms'N'i, No, 3, 
8 C.L. J. 150. 

6 —Madras Acts 

-Act XXIY of 1839. 

8. 3, Rule X, cl 4—Agent to the Governor 
at Vizagapatam—Principal Civil Court of 
Original .lunsduton. See Act VII of 1889 
(Sl'CCKSSlON CmTiFiCATK), No, 2, 18 M.L.J 
262, 

Act II of 1864 (Madras Revenue Recovery). 

(1) S, .‘III -TT ho ninji be called “defauller ”? 

According to 8. 35, Act 11 of 1864, persons, 
even though the\ are not pattadars, may come 
under the category of “defaulters”. («) Per 
Mtmro, 

The word “defaulter” refers to the registered 
landholder and to him alone. (6) Per Pmhey, J., 

Subramanla Chetty v. Hahalin^a Swaml 
Slvan, 4 M. L. T. 469. • 

MuNEO and PlNHEY, JJ. 

References .—(a) 30 M. 35, R, (b) 30 M. .35,11 
M. 462, 17 M. 247, R. 

(2) Ss. 36, 38 and 40 — Sale of immovable 

property—Application by purchaser foPdeli- 

very of possession — Limitation—Liadta 

Uon Ad, Arts. 178, amd 179, 
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6.~Madrms Acts— (Continued), ‘ 

Aot II of 186i (Mftdraii Roveaue Recovery)— 

(Caiichtded). 

Where immovable property has been sold 

under S. 30 of the Revenue Recoveix Act, and 

0 ■*' 

an application u made by a.purchaser for deli¬ 
very of possession under S. 40 of the Art, the 
period of limitation for making the .ipplieation 
is governed by AH. 178 and not b\ Art 170 

I 

8. 40 of the Revenue Reooveti Art plaees the 
puroljaser in the position of a decree-hfddcr for | 
the purpose of putting the inaehmcij of Ibe J 
Court in motion, in order that the rertificti j 
of sale granti'd In the ReMtine .nithoritv in.i\ i 
be given effaet to. It does not, bj nnplisation j 
make the law of imiitation, with lelercnce to j 
the execution of Jeoreos or orders ef Cuil 
Courts applicable to processes under S. 10 of the 
Act. Sambasiya Mudaliap v. Panchanada 
PUlal, 17 Af. E. 3. 141- 3 Al. L. T 1!)- ‘11 
M.24 

lleferences - 1G M. L J. 431, 17 (' 491, it 
C. 473, KXid. , H M 207, 17 Al. J7iJ and 29 M. 
629, B. 

e 

(3) S 38— Sec No 2. .supra. 

(4) S. 40—See No. 2, .siipia, 

Aot VIII of 1865 (Rent Recovery). 

(1) Judgment m Civil smi- -Dtstiaint foj leiit, 
validity of—Met get of cause of action. 

The judgment in a Civil suit for lent ineiges 
the cause of action for rent, and such rent can 
no longer be distrained for, under the provisions 
of the Rent Recovery Act, if the judgment is 
executable and st.inds urneversed at that time, 
although, subsequentlv, the ludgnient inai be 
reversed on appeal. 

The doctrine ,of mcigi-r undi^r this ciicmn- 
stance is an application of the in ixmi veino 
debet bis vezaii ptouna et eadem causa, which 
is applicable to the circumstances of this 
country. Chinnappa Rowther v. Robert 
FlMher, 17 M.L.J. 411 --30 M. 495 =.-3 M L.T. 
22 . 

Br-NHON and Wai.lis, .i.i 

References —17 AI,L..1 295, 9 T.L.R. 668, 
(1884) 13 M. and W. 494 - 67 It.R 694 (1895), 

L. R. 1 Q.B. 108 aud (1903) 3 East 251=7 

B.B. 449, B. 

(3) Voluntary fees VahhUy of their inclu¬ 
sion in pattah—Prior suit against tenant 
-“•Failure to object to iniclude voluntary fees 
»~Res judicata. 


6.—Madras Acts—(Continued). ^ 

Aot VIII of 1868 (Rent Recovery) —(Ctntinued). 

Foes paid by tenants for temple, whioh^are 
jirniia facte ot a voluntary character, cannot 
be included in the pattah, pnless they are 
shown to lie a charge on the land or to be pay¬ 
able with the rent, acooidiiig to established law 
and usage (a). 

t 

Where, iii a former suit against the tenants, 
they did not object to the inclusion ot those 
volunt.iij fees m ihe pattah as S, defence in 
the sun, held, that the decision in the prior 
suit icndcred su< h .1 defem-e in a subsequent 
suit It'S jiiihcata (5) Sellappa Chetty v. 
Velayutha Tevan, IT .M 1.. .1. ).3‘) -.30 Af, 
498 -.3 Al. li. 3'. 17 

Bf.nson and Wai.lis, jj. 

Refaences -(a) 17 AI. 43, B, (b) 1.3 M. 287, 
B. 

(•'-a) Supply or iiatn at tenant's legiiest — 
land lot d's sliaie, half the ptoduee—ljta- 
bility to imtei-tai pioportionate. 

Wheie the landlord is .illowed b\ the tenant 
one half of the pioduce raised with the water 
supplied at the tenant’s request, the landlord 
ought to beai his pioportion of the water rate, 
on the piiriciple of gui comtnodum seniit senhre 
debetel onus, or in otlier words, the benefit and 
the Inndeii should go together Darapu Reddi 
Subramaniem v. Surf Yenkatasubbaraya 
Sastrl, 18 AI. L. J. 663. 

SuiiRAiiMAisVA Atvab and Walijs, jj. 

(.1) S. 7 — Ijandloid and tenant—Muchtlika, 
acceptance of, by landloid, e^ect of .— 

In the .iibsenco of an agreement to dispense 
with a pattah, incic acceptance b% the landlord 
I of .1 mnchihka executed bv the tenant is no 
I sufricicnt proof that pattah has been dispensed 
with (a). Erlagudda Mallikarjuna Prasada 
Naidu Bahadur Zamiodar Gam v. Moolupari 
Papayya, .3 AI.L T. 280, 

Benson and Munbo, jj. 

' References —(a) 3 M.2.56 & 10 M. 363, F. 

(4) Ss. 9 and 72—Dt.smi.ssal of a revenue suit 
for enfoi ceincnt of acceptance of patta — 
Oivil suit for rent oti the basts of tender of 
propel patta—Res-jndicata. 

« 

A decision of the Revenue Court dismissing 
a suit for the enforcement of acceptance of 
patta, under S. 9 of the Ren£ Recovery Aot, 
would not operate as res-judtcaia. in a civfl 
suit for the same fasli based on the tender of 
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6.— Madras Act8—(Conttnued). 

lot Vlli of 1865 (Rent Recovery.)— 

% 

the proper patta, an the Keventie Court ha'; no 
ju^ndiction to decide fuieh Knu for rent (a). 

If, instead of dismis.sing the suit, the Re¬ 
venue Court has settled tho terms of the patta, 
the terms so settled would have ronstituteu 
the final contract between tho parties .m to 
rent foi the (fisJi, and the civil Court would 
have bben bound to onfoi'ue this oonti.iet under 
S. 7'2 of the Act (h). Kedambi Venkatacharl 
V. Lakshifti doss 17 M. L i (>01:^.1 M I. T 
106. 

Wm.us and Miuj is. tj ‘ 

Refemici's --(o)20M ;«)2, 29 C 707 (P.C.). 

2.5 A. ;8», (6) 27 l^f 76, A’-rp/. 

(r>} S. Il—’/.amUidnii Itimh-IiaisiiKi of <te- 
rr,ml CIO}) by t'nant'i on jiitnini (ih y) land 
—Cn<itow —Omi'. of ^noo/ - Fnlinnmiicnt of 
lent on account of tenant's inipioienients. 

The biudeu of pio\mg that punj.ii or dry land 
In liable to a chainc lor seionn nop, whei. 
iirigatioii IS earned on w’llh the aid of the 
tenant’s well lle^ oi' the /..imindar In the 
absence of proof o£ such custom, sut h < harge is 
an enhancement of rent on account ot the* | 
tenant’s improvements within the meaning of 
S. 11 of the Act. Kumara Reddi v Thurabichi 
Maioker, 17 M. Ij J- M Ij T. 101 = 31 

M. 17. 

WAUins and MinuKii, a. 

'Reference ' —21 M. I’lG, F. 

(6) N. ll, Prov. I -Impioveinents bi/tenants 
—Claim to lowieased lent — Va) ymg tales 
undei old warani system ai cm dituj to nature 
oj crop—Public Policy, 

The proviso to S 11 of the Act lescn'cs the 
righ^of the land-holder, with the Collooloi’s 
consent, to raise the rent in consequence ot ad¬ 
ditional value imparted to the lanrl by means 
of improvonients elTected at hic own expense, 
or by Government, where Goveriinioiit lias re¬ 
quired him to make an additioiiul payment m 
consequence of such improvements, and, by 
implication, the proviso negatives any right on 
the part of the land-holder to elann increased 
rent m consequonee of improvements elTccled 
by the tenant (a). 

It is not opposed to’pablic policy or to the 

provision of tho first proviso that, whem money 

assessmentsf were substituted for waram, the 

incidents of the old waram sy stom should be 
)• 

8 c 


6.— Madras Acts— {Continued). 

Act VIII ot 1885 (RentReoovaryl— (CoaeZnded) , 

perpetuated by charging varying rates acoord- 
! ing to the nature of the crop, without regard 
I to tho question whether the crops are raised hy 
I the aid of tenant’s improvements or otherwise, 

Buppa Pillai v. Thumbfeh] Naiker, IT M.L. J. 
Til- 3 M, L. T 103- 31 M 19. 

\\ ri.i IS .led Mini rit, j.i. 
liejeiences —‘il .\l HC and 2.'l \l 32^, h.rpl 
(6-1)8 1-1- See No. I, infia. 

’ (6-ii) S 16—See Nr. 7, lufia 

I (6-fl) S !IH Sinniiiaii/ jnoceedtni/s *ayainst 
i tiansjetm no bat to ptoceedings aijamst 
I it an sfet ee tenant. 

I T^epi'oeeedingfiagHinstthe trausleiee tenant, 

' to whom pioper patlas have been tendered, 

\ will not lw‘ li.aired h; the fact that the landlord 

* • 

took summary proci’edings ,again<-t the former 
j owno' (t,i.rn-,feiof) Robert Gorden Orr v. 

I Chokalingam Filial, 4 Til 1.. T. 193. 

W \i 1.1'^ .ind Ml Mio, jj 
Rejeienci —7 M ‘51, li 

(7) Ss. ‘to, Jfl and 14—Allaelinient for larqer 
ainoiiiit than tliatuhie as lent — Validity. 

An atfachment for a larger sum than that 
actually due as rent is not invalid, but is good 
to the extent of (he rent found to bo due on 
correct calculation, in case the patta is correct 
and has not been alteiod by tho Court. It 
may be otherwise when a sale takes place under 
such circumstances. Periakaruppa Filial v. 
Miller, 17 M L.,7 479-:5 M L.T. 29 = 31 M. 22. 
Bi \so\ .ind ^fii.i.m, J.T 

Bcfeiencn - 26 M. 260, 29 M, 75, 7); 10 M. 
229 F , 26 >1. 613, 27 M. 465, P. 

(7-0) S. 72—See No. 4 snpia. 

(8) 8. Ho - Receiver appeinted by Court — 
Necissify foi Icaie to sue him— Effect of 
section. 

A ruecivei appointed by Court is a public 
ofiicei- holding lands in attacbnient under the 
order of a Civil Court, within the meaning of 
S 8.6 of the Act, He is, by virtue of the section, 
to have all the powers of a land-holder and be 
subject to the same fcstrictions The effect of 
the section is to give a statutory iighv of suit 
against him, and leave of tho Court is not 
necessary. Kuppttsawmy Iyer V. Bnppan 
Chetty, 17M.LrJ.483 = 30M. .505 = 3 M.L.T.7. 
Brjison and Wallis, m, • 
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1$^—Madras Acis—(Contmued). 

lot IV of 18Bi (DtotrietMaDidpolUieo). 

(1» S$. 3 (SO— What are municipalities — 

Rxemplion from pai/ntent of professwn ianr. 

A pertain pc.'son claimed exemption iinder 
S. 60 from payment of profession tax, to the 
Bellan Municipality on the ground that, 
during the half-year, he paid “profession tax ” 
to the Bellary Cantonment Held, that the 
Bellary Cantonment, not having been declared 
a municipality under Cl. (14) of S m, i^bs not a 
municipality constilnli'd niider the Act, and 
therefore the payment made by the df'fenclaut 
to the Bellary Oaniamment, not h.iving been 
made to an\ other innnieipalil,\, docs not, 
under K CO, exempt the defendant froip his 
liability to ifhv to the Bellary Mnnieipahty. 
The Bellary Municipal Council v. Sarkiss, i 
. M. L. T. 477. 

PiNHEY, J. , 

(2) S. ^6- Reg. VJI of 1817—Mismanage- 
ment of trust—Management made over to 
Munmpalitii—Assignment of piopeities 
and documents belonging to ti mt—Suit bg 
Municipal Council on a mortgage document 
—Assignment irhethtr should be in uniting 

On account of the mism.iriagemenfc of a 
choultry by its trustee, its management and 
superintendence were made over to a Atiinicipal 
Council, to which the trustee gave up all tue 
property belonging to the choultry including 
sundry documents. The Municipal Council 
brought a suit on one of these documents, a 
mortgage bond. 

Held, the Council could maintain a suit with¬ 
out an assignment in writing of the bond (a). 

The Chairman, Municipal Council of Ra- 
jahmundry V. SuiurlaVenkateshwaroia, 3 ]\I 

L. T. 241=r-3lM. Ul. 

Miller and Mx'xno. jt 

Reference : —{a) 12 M. 360 (308), R. 

(2-o) S, 60—See No. 11, sugjra. 

(8) 8s 85 and 88 — Registialiou <>t carl — 
Obliteration eff numbei. 

Where the plaintiff removed the poitiouof 
the aide, on which the registration nuinbi'r had 
been painted, from a damaged wheel, and affix¬ 
ed it to the repnired axle, held that, when the 
registration number has 'leeii^ affixed in this 
manner, the cart bears thi' registration immbtM* 
|or tlie ^^rposes of B. 8.5, and the registration 


6.— Madras Acts -{Continued). 

Aot IV of 1884 \Oiatfiot MuaifitpaUtlM)-- 

{Concluded). « 

number is kept affixed for the purpoKOs of ^S. 
88, unless such affixing is contrary to any bye¬ 
law of the Municipality or a direction giveu by 
the Municipality uiidei S. 85. C. R, SriniYasa 
Chariar y> The Municipal Council, Kumhako- 
nam, 3 M. 1, T 40.5=18 M h 377. 

White, o. j. and Boddam, .i. • 

(4) S 88—See No. 3, supta. 

Act V of 1884 (Local Boards). 

(1) luitij of maintaining loads —Necessarii 
consequences oj such duly—Construction of 
iratei-icau't necpssanj to enable ioad to be 
safeig earned act oss di am age of ceuniry 
—Ki tent of authontg conferred on Local 
lionids to ronsti net ioads. 

The duly cast upon Local Boaids of maintain¬ 
ing a pnolic road necessarily involves the duty 
of niaiiitaining the neecssary culverts and 
tunnels under it. An authority to construct 
a “ road ’’ carries with it the authority to con¬ 
struct the watcr-wavs necessary to en^able the 
road to be carried safely across the drainage of 
'the oniintrv, and the same rule applies in the 
case of a toad which was vested ready made in 
the District Board b\ the Local B.>.ird.s .4ct, 
1884. 

'Chi' M>idia.s Loc.vl fiords Act, 1884, enjoins 
the niiuutenance of the road and does not con- 
fine the Board to its nianitouaiicu as originally 
designed and executed , and, in the absence of* 
any such express restriction, the injunction 
to niaintuiii imposes tlio duty to pr.ovide such 
new works as may be found necessary from 
tune to time to provide, in older that the road 
mav be properly maintained (a). 

< 

Held, that, in the absence of negligence on 
thcpaitofa DisHiict Board in the carrying 
out of the work ot the repair ol a road and of 
proof that the Bo.ird could have constimcted a 
culvert at any pi rt of the road, other than that 
111 dispute, which, while effective to protect th^ 
road, would have done no injuiy to the plaintiffs* 
lands, they were not entitled to an injunction 
against the Disti ict Board lestraming it from 
lucrcasing the size of the culverts passing 
under the road AlyAsawml Aiyar v. The 
Dsitrict Board, Tanjore. 18 M. L. J. 01=81 
M 117. 

White p. j, and Miller, j. 
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6.'—Madras Acts—{Continued). 

let Y oi^lSSi (Litcal Itoards) — (Continued). 

Iteferencea :—(a) 28 M. 72 aud {188U) A, C. 
SBS*, diatingutsfied; (1886) 11 A. G. 485, 

L. B. 4 C. P. 629 and 6 Ch D. 521, li. 

$ 

(2) S. 156 (1) and (3)—Suit fot inj/mctioii — 

^ Maintainabthtj/—No notice ~L%mttnhon. 

Notice of actipn is not neceswirv, under S. 
156 (1) of the Act when the suit is foran injmie- 
tion. And the six months’ limitation, pres- 
cribed by S.^56(8), does not apply to such a suit. 

Cbvinda PiUai y. Taluq Board. Kurabakonam, 

4 M. L. T. 209 (P B ) 

Whi;i'b, c 3 ., Sankauan Naik and Pin- 
UBY, 33 . 

Rt'fereiicea -29 M. 339, 10 AI 317,5 Ch 
1). 347, 20 Eq. 62G, 14 Q B I) 928. 23 (J B D. 
294, 16 M. 296,16 HI. 474, 22 B 605, 21 Ch D. 
484, 22 B. 289, 3 M.T. 3 223, F. 18 B. 19, 
iwl F. - • 

(3) Sa. 16‘J and 165—Agreement for collection 
of fee-, tn a marhel—Construction - I’cuahi/ 
— S. 71 of the Contact Act—/juintalton 
Act, A/ta. 03 and 115- Felonious rul-- 
Ctvil amt i( ithout criinmal }n oaeculwn. 

Kvoti if it bo an established priiuipki of the 
law of England, that the policy of the law will 
not allow a person injured by a felonious act 
to seek civil redress, if he has failed in his duty 
of bringing oi cndc.ivouiiiig to bring the felon 
to justice, as to which theie s 'eiiis to be some 
doubt, the principle docs not apply to a ease, 
wlftire the dufuiidaiit is not cuinin.illj liable foi | 
the udeiices ooiiiinilled by his agent, and the 
suit IS not brought against the paily, who is 
alleged to have been guilty of an oilence undei 
S. 165 of the Local Boards Act (V of 18b 1) (a), j 

All agreeiiieni, by the dcfend.iiit with the . 
President of the Taluq Board in r'sjiect of the j 
collection of fees in a market, proiidcd, among 
others, “If I, my agent, or son-ant. weie to 
act contrary to the above regulations, I sb.ill be 
liable to pay a fine not exceeding Bs. 50 impos¬ 
ed by the President of Taluq Boaid, <>i I .lui ! 
not entitled to.ubjuct, if my cjutla is put up ' 
for auction again (uiyself being‘^), subieitto 
the loss that may be sustained by the Taluq 
Board,” 

Held, (1) that the agreement in question is 
an instrument of the same imlnrc as a bail, 
boiid or recogm/ance. within the meaning of 
t|ie exception to S. 74 of the Contract Act. It 
is a.bood given for the performance of a public 
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6.~Madraa Acts—iContinued). 

Act Y of I8S4 (Local Bouid»).—(Concl‘Uded). 

duty or act in which the public are interested 
(5) But there is no section in the Local 
Boards Act, wbclh autbroii^s or requires tfao 
giving of such bond. (2) Under S. 74 of the 
Contract Act, it is open to the Court to award 
the party complaining of the breach reasoU' 
able compousation not exceeding the amount 
named ii) the bund, without reference to any 
actual loss subtaiucd by the Boaid. (3) The 
extortion of imauthoris'ed tolls, from tbp class 
ofiiersons, who make use of the market is a 
serious offence, .ind the amount of penalty 
specified in the bond is recoverable as compen* 
safiuiA (4) A suit for the recewery of the 
penalty h goxeined by Art. 68 or Art 115 of 
the Lmiit.ition Act and not by Art, 6 of the 
-let (5) The piovision nuthofisjing the plain* 
tiJT to puo the defopdaiit's ffutta up to auction 
does not preclude the plaintiff from recovering 
upon his con ti .let. (6) The penal clauses of 
the Local Boards Act, S. 162 (c> and (d) do not 
piccludo the plaiutilT fiom tccuveiiug under 
his contract with the defendant. Taluk Board, 
Kundapup v. Lakshmi I|arayana Kampthl, 17 
• M L J. .5.17=-2 M. L. T. 161 

WlIll'B, C J, 

Jlefeiencea — (rt) 10 Ch. JJ, 667. 9 M. 4G3, 
R . (0) 16 M 175, R. 

(4) S. 165—See No. 3 sujna. 

Act 1 of 1887 (Malabar Compensation for 
Tenants’ Improvements). 

(1) &, 7 —Act of moo, S I’.i—Cmtiact befote 
Idbti—Conqiensaliou, raw of—Wliethier yo- 
rei ned by the lei ms of the conli met. 

y. 7 of the -Act of 1887 which is re-produced 
,is S 19 of the Act of 1900 pteeludes jxirties 
tioiii contracling thcinsehes out of the Act by 
.uij con li.let made aflei Jauu.iry 1st, 1886, but 
it does uot alfect the validity of coutiacts made 
piior to Junuaiy Ist, 1886, whether the im- 
pifnements are made before or after the coining 
irio o|>( latiori of the .Act of 1887. 

1 k‘U( e 111 tlu case of a eoulract made prior 
lo .Ijiiiiary ist 1886. the rate of eompoiisatiou 
la governed by the tcimtf of (he coniract (a). 

Randupural Kunhl v Neroth Kunhi Kannan, 

3 M. L. T. 291 - 18 M. L, J. 98- 

Whitk, c. j., Wau. 18 and SANK.vitAN Naiii, 

33. 

Referencea ■ - (n) 3 M, L. .1. 52, R; 21 li!. 149 
13 M. 502, D. 
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6.—Mailir»8 Acts—iConUmted), 

UtIVof 1889 rsalt). 

(1) S. 8?—Conti net to t'''ani>port Governiiimi 
salt— Suit to recover sums deducted under 
the terms of thecontiact — Maintainabthty. 
Whore any officer does anything in purbiiaiice 
of any provision of the Act, and he is authorised 
to do it bj the same Act, then no suit will lie 
against him under S. 27 of the Act. even if anv 
porson suffers any damage, and an action 
might otherwise be maintainable. 

But'whole the officei in his capacity of public 
officer purports to do the act coniplaincd of in 
pursnanoo of any piovision of the Act, with 
reasonable grounds foi bc'lioMiig that ^ he is 
authorized by the Act to do it, or dues it 11 regu¬ 
larly or improiierly so as to cause iiijuic to 
any person, then ,a suit may lio against him, 1 
but it must be brought within the time limit- 
ed by S. H7. But wheic tSLc act complained 
of which IS alleged togi\o rise to the eatisc of 
action is not done noi is puipoitcd to ho done 
under any see 11011 of the Act, S. 87 does rut | 
apply. I 

So, the section docs,pot bar a suit on a con- 1 
tract brought against the Scciolary of Stat«‘foi 
recovering certain sums deducted with referem e | 
to the contract and certain sums spent 111 per¬ 
forming the cuutDK I, if .such sums imm othet- 
wiBC be recovered Hutbia Chettiar Y. Seorc- i 
tarjr of State, 1 M. L. T. Jt!I. 

Sank-VHan N.viii and Aud’ n Kvimi.jj. 
Jiejereiices —2 il. 125. 22 M. 524, F. 

Jtot II of 1894 (Proprietary Estate’s Village 
Service). 

(1) S. 13—Inam attached to hcicdilain 
iillufje ojjicc—I’Uifiaiiclusemcni—Falidli 
<ji anted ui Uic nante oj one, not the leijii,- 
kred Iwldci oj otfno-Snit by tcijistend 
holdei joi lec'Jic) y ot the Inam—lilaintmn- 
abihiy. j 

Mere tcgisUalion undci S. IJ of the Act is 
not enough to supjwrt a tlaiin tor the mam 
lauds attached, to all ollice so registeied. 'J'hc 
effect of such logistratiou 19 merely to declare 
that the person registgredis entitled, on attain¬ 
ing majority, or within three years theieafter, 
to be appomted to the office, provided he is 
duly qualiiied. 

Where mam lands attached to sucii office 
wore subsequently enfaranchwed and pattab 
thereof had kiou issued in < he name of 011 c who 
was «<!* 80 registered, n wa. held that the 


6.— Madras Acts—(Continued). 

Act II of 1894 (Proprieiary EBtate\*Village, 
Service).— (Concluded) . 

! 

I person so registered cannot recover (a). D4va 

j guptapo Peda Satyanarayaaa v. Gopala- 
I pati Sarasamma, 4 M.L.T. 282. 

i 

I MuNiio and Anmiu Rahim, jj. 

I Rcfeience .—(n) 8 M 249 (208), fI. 

Act IV of 1899 (Court of Warde). 

(e') S, W—Court of IPiirti.s— liey. V of 1801, 
S ,i0 — Hey Illation Collecloi—Deciec Col- 
lector—Conslrnctwn of the Acts and Utiles 
thereunder—Limitation Act, Ss land 11 
--Claim vn tune, but lejened after being 
but I ed — lliyhi of suit • 

When the Deciec Collcetoi tails on the 
Regulation Collector to furnish parliculais of 
a claim, then in tiiiii-, the latter should not 
keep the claim ponding and dismiss it as being 
time banod. 

The coiistmction of the Court of Wards Act 
and ot the Rules fr.iiucd thereunder is not free 
from difficulty 

11 a claim be disallowed by the Regulation 
Collector and the Couitof Waids, (theic lieiiig 
no Decree Collector) thei laiiiiant’s only remedy 
IS to (lie a suit 111 (he Cnil Couit as coiitonr 
plated Ill S. 10 of the .Act. S 4 of the Limita* 
tioii .\it Millbc.ibai, iiulcss such suit wore 
iistilutcd within the lime allowed by law. 

The Regulation CoUeetor is not “ a Court. ” 
within the meaiiiiig of S 14 of the Limitation 
Act,“which fioiii di'feet of jurisdiction is un¬ 
able to entei tain'’ the claimant’s suit. Provision 
should be made by the Legislature for exclud- 
mg the pel lod during which the claim was 
pending lietoj'i the Regulation Collecto). 

liut whiTi tlici'c lb a RuguJatiou 6olloetoi 
and a Dccice Collector 111 existence before the 
uiakmg of the claim, the only question of 
I limitation to be decided by the Civil Court is 
' vvhethei the claim was not barred at the tim^ 
I w'hcii it was made, if it was not irrecoverable 
I when made and if the sum was thou otherwise 
i legally due the Decree Collector must admit the 
' claim and discharge it to the extent of assets 
, in his bands. 

' The Decree Collector, when in doubt, is bound 
I to refer the matter to the decision of a Civi| 
j Court. Such lofereiice by the Decree Col- 
' lector being made under a sjoeoial provision uf 
i Uw.S.lof the Limitation Act does not apply 
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6.—Madras Acts—(Concluded), 

Hot IVotlSSS (ComtofViKris)— (Concluded). 

» 

thereto. The Regulation Colieotor of Utha 
main] Estate v. SnbbiePi i M.L.T 821. 

Bknsom and Munbo, sj . 

Act I of 1902 (Court of Wards) 

Ss 18, 43, 65 and 57—Sec MoBTOVdE 
(Ubukucctuabj.-), No. 4, 4 M. L T. 341. 

Aet III of 1004 (lladras Municipal Act). 

(1) Seh. V—" Capital," meaning oj — Indian 
ConqiaiHes Act. 

The Indian Gompauich Ac^l cannot lie pio- 
perly resorted to for determining the inearnng 
ot words in the Municipal Act, as the two Acts 
arc not in pat I viatetia. 

When Seh. Y of the Miiiin ipal Act ii, read as 
a \vh(/le,thc underlying principle seems to he 
that taxation should he roughl^ pioportionate 
to the professional incomes of iiidnidualsaiid 
tlie profitsof Conip.inics 

The word “ C.ipital ” lu Seh V means paid- 
up capital. The Mylapore Hindu Permanent 
Fund, Ld v. The Corporation of Madras, 3 

M. L T. 400-=18M L. J 349 - 31 M. 408. 
Bknson and Mvnho, jj. 

liefeuntes -11 M. 238. 11 M 253, 28 M. 17, 
K. 

(2) Sell 17, Gf I—'Ttailer Cuts' VehiUcs 
until sin mgs — ‘I'ruivUt’d ' 

’riatloi cais are 1 chick's with springs andaie 
‘propelled by electricity,' within the meaning of 
the woids as used in Sch. VI, Cl. 1 cf the 
Iiladras Cit\ Municipal Act, 1904, and, as siuh, 
liable to paya t,ix of Bs. 15 e.ich to Municipality, 
The Madras Electric Tramways Co., v. The 
Madras Corporation, 18 M L.J. ll'J. 
l^n^bo^ and Mcmio, jj. 

7>—North West Provinces Acts. 

Act XIX of 1873 (Land Revenue) 

a (1) 6s. ISH and mi — Act (Locat) No Ill of 
I'Ml (Cmted Provinces hand Ret emu .It/), 
S 233 [k) — Partition—Civil and Revenue 
Courts — Jurisdiction. 


7.—North West Provinces Acts—(t}oHtd.). 
Act XIX of 1878 (Land Bevenue).—(Concld.). 
Land Revenue Act, 1901, barred the cognizance 
ot .such a suit by a Civil Court. Jagan Nath v. 
Tirbeni Sahai, A. W N. (1908)274. 

Bankiwi, 3. 

Reference A.W.N. (1900) 11, D. 

(2) S. 241—See No. 1, supia. 

Act XII of 1881 (N W.P. Rent) 

I (1) S. ‘Jtt Death of occupancy tenant—Devolu- 
i tioD of tenancy—Mohomedan Law of Sueces- 
! siomnapplicable—Sec Ac'i II 01 ' 1901 (N.W.P. 

; AcJb), No. 4, 5 A. L. J. 77. * 

I (2) is J?l~ljvase by CoUcctoi — Ptoccediitgs 
, totmiienced bejoie ike passing of Act II of 
I I'JOI — Tet mmalton of. • 

In executing a decree of a Kent Court, the 
' Collector, puipoiting to act under 8. 174 of the 
N.W P Rcni Act, made a lease of the property 
of the judgment-debtor, after the passing of 
the Tenancy Act II of 1901. In at-uit brought 
to sot aside the lease, held that the execution 
proceedings having commenced before the 
passing of the now Act, should have been 
completed under that Act and the Collector 
could griini a lease of <iho property instead of 
' sellmg it Ghulsm Abbas v. Abdulla Khan 
r> \. L. J. 172 A W N. (1908), 219 . 

I S'l INI i.Y, I'.j and Bvnukjt, j. 

Act XYI of 1882 (Jhansi Encumbered Estates) 

(ll 6 t) cl. c (1) -Mortgage by a dtstjiialijied 
liropncloi—Sait ajlet the cessaluin uj dts~ 

I qiialifitafian — Not maintainable —C'oimde- 

laium -Vind—Conltact Act (IX oj 1872 )— 
hiunlatum Act { V 1' of 1877), Sch II, Art. 

I 76—.Uoneg deiiee 

I \ disquabhed proprietor, under the Jhansi 
I Encumbered Estates Art, mortgaged his pro- 
pci ty duiing the time when bjs disqualification 
, had not ceased. Afloi the disqualification had 
ceased the mortgagee brought a suit for fordo- 
sure. Held, such a mortgage being forbidden, 
by the prov isions of (he law, the consideration 
W.IS also forbidden and it was void under S. 23 
of the Indian Contract Act, and the provisions. 
of S. 43 cannot be applied to such a case. 


A plaints came into Court upon the allogatiou 
that a certain grove had upon partition boon 
wrongly allotted to thg defendants’ mabal 
whereas it should have been allotted to his (the 
plaintiff's) mt^hal, and he daimed a decree for a 
.declaration of his title or for possession. Held 
that Section 233 (k) of the United Pioviucc.:. 


The (laiiiL having b^n brought more than 
SIX years after the whole money became due, a 
dociee foi money could not be given as it was 
barred by Art. 75, Sob, II. Limitation Act. 
Badha Bai v. Kamod Riugh, 4 A. L. J. 696 - 
.\. W. N. (1907), 27G=-30A 38 

• 

Babe&ii and Aikmak, jj. 
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f.-^Nonb West Provinces Acts—(Contd.), : 

. i- 1 

Act IX of 1889 (M. W. P. and Oadb Kanungo* j 
and Patwarii). | 

8h. 9,13 Hucl 16—Suit for recovery of putirari, I 
rate from imdor-pn prietor—Jurisdiction of 
Kent JCourtb. See Act XXII op 1886 (Oli>h 
Bkot', No. 3, 11 O.C. 326. 

• (2) S. 13—See No, 1 , supra. 

(3) S. 10 —See No. 1, supra, 

hot I of 1900 (N. W.P. andOudh Muniodpalities). | 

(1) S. 17 —S«i< against Miimcipnl Board I 
-^Misdescription of dejemiant. 

Where a suit is instituted against a Munici¬ 
pal Board, it must be brought in the corporate 
name of the Board and not in the uam^of ihc 
Ghau-man. Itfantan y. The Chairman, Municipal 
Board, AUahabad. A. W N. (190h), 16,5. 

Bankiui, j. I 

lieference ,—2 A. 296 ayd 16 M 2SM5, U. | 

(2) S. 06' (1) — Public street, meaning of — 

blind lane. I 

Whore it was proved that .i cul de too h.id ' 
been lighted, drained and swept b\ the Munici¬ 
pality, and upon sale of the puiperty of tlic 
lormcr owner, the portion luimiiig this lane had 
not been sold, and the public had bccu using it 
freely for thirty years, held, that it was public 
street within theineanmg of S. 88, Sub-section 
1 of the North Western Provinces and Oudh 
Municipalities Act. Whctc, thcrefoic, the 
Municipality ordered the demolition cf cons¬ 
tructions made upon it, and an injniiction was 
asked lor against interfcinicc with the lane 
/icld, that the Muiiiupaliti <tt ted within its 
rights and the injimclion should not be giaiited i 
The Hanioipal Board of Bulandaahar v. { 
Dakkhan Lai, 5 A.L J. 15-A W N (100.S), 15 ' 
^30 A. 70. 

Knox ami Aikman, ji. 

Aet n of 1901 (Tenancy). 

(1) Effect of proMsioris (>f Acton piwccdiiig'^ 
in execution of Rent Comt decree—S 174. N. 

W. P. Rent Act. See Act XII op 1881 (Rknt), 
No. 2. 5 A.L.J..472. 

Ss. 4 (5) & 32 (2) Chapter 111—Partition of 
•rent-free holding- -Vnit mmtainaable. 

S. 32 (2) does not appK to .i rent-free grantee 
but falls within Chapter III which deals with 
division devoltticn and transfer of tenancies 
A tenant does not include a !^e]lt-free grantee. 

A suit for partition of a rent-^ee bolding is 
nuuntainablo iu the Civil Goi.rl. 


7.—North W^et Provinces 4c<»—(CoWfd.). 
Act II of 1901 (Tenancy)—(Conclndi®). 

Sagar Mai y. Makhan Lai, 5 A. L. J. 734. 

Stanley, c j. and Bankiui, j, * 

Iteferences. —A.W.N. (1908),^197, App> 

(8) S. 22— Oacupancti holding —Succession 
—‘ ‘ Male lineal liescendanV’— Tllegitlmate 
son—Hindu law. 

I 

Held that the illegituiiatc sou of. a man 
belonging to one of thcSudia castes by a kept 
woman, orconimuous coucubine,<was capable 
of succeeding to the occupany holding of his 
father as a “ male lineal descendant" within 
the meaning of S. 22 of the Agra Tenancy 
Act 1901. Ram Kali, y. Jamuna, A. W'. N. 
(1908), 229 - 5 A. L. J. 629. 

« 

S 1 AK 1 .K 1 , c.j. and Bankiwj. j. 

Iteferences —13 M. 1. A. 141,8 A. 134 and 
6 A, 329, It. 

(1) is. 22 {!)—Male lineal descendants — 
Mohaniedan law of suaxssion not appli¬ 
cable. 

’I'he new Tenancy Act has c )inplotcl> altered 
the rule of devolution in the c.isc of an occu¬ 
pancy teictiicy upon the death of the tenant. 
The tenancy no longer devolves '* as if ii wore 
land" (as in Act XU of 1881) but on the lineal 
male descendants of the last tenant. The 
Alahomcdan Law of Succession doe.s not apply. 

llciicc, whore a Afahomedan oocupaucy 
tenant died leaving a ion and grandson, held 
that they would share the occupancy holding 
equally, Bhura Y Shab-ud-dln, 5 A. L. J. 77 
-A W.N. (1908), 37 = 30 A 128. 

Stanley, J and Buukiit, j. 

* 

(5) Ss. 22 ct O'J—Occupancy and rights 
aegutrea by widow before the passing of Act 
—Devolution on brother—Jurisdiction — 
Civil and Revenue Courts. 

Dufendaiit’s Appeal, 

Y AM, two Mahomedaii brothers, jointly 
held an occupancy holding. M died before the ' 
p.ibhing of the new Tenancy Act leaving a 
widow. Mib share m the holding whs recorded 
in the widow’s name. The widow of M died 
leaving a brother. The Revenue Cour s entered 
the name of \’s son in place of M’s widow. 
The widow’s brothec brought this suit for 
joint possession. UeU, that the suit was not- 
obnoxious to the bar of section (2), Tenancy 
Act, as it was not a suit for actual division of ^ 
the occupancy bolding. Held further, that III 
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7.-^North West Proviaces /tct»-~{Contd.). 
let U of ttOl (Teaanoy)— 

having die'^ before the passing of the Tenancy 
his widow inherited his piopert) absolute¬ 
ly and hfld absolute right to lie considered an 
occupancy tenan^t and that after her death, 
which took place after the passing of the Act. 
her borther was entitled to succeed as pro¬ 
vided m 8. 22 (c) Ayob All Khan v. Hashuq. 
All Khan^ 5 A.l* J. T:jH. 

AlKMiS ASUKaIWMAT HlS^lN Ji. 

ileference.-^Sel. Dec. Board of Jieveniie 
No, 2 of 1600 tipji}i overi 

(C) S, 3‘4—Suit foi exclimve jidisesMoa oj 
an (Kciipancji holdiMj—l r.Lnuii lieieuue 
Act(JIJ 0 / lUOJ, iMCttl) S, ll—ni‘iniiw 
Coart.irjiisiug in nmeil an miin—Jwi- 
hsiltctuHi of Civil Com t. 

Where a suit lb hi ought b\ the piiiiutiiT loi 
exclubive potstssion ol an uccapanc;^ holding 
on the ground that ihe clefendtiut ib a tres¬ 
passer, it t.iiiriot be legaided as .1 .suit foi 
division of an agiicultural holding and S .12 
of the Agra 'I’eaiK-y Aet does iioi hai it (a) 

Thfi decision ol the ll<-\e lie (Jouit leliisiug 
to correct an elltiy in the uvenve ugistti as 
to the name of a tenant cannot pi ecludc the 
plamtif! from maintaiumg a suit iii ilie Civil 
Court. 8. 14 ol the Agia .uid Oudh Land 
Revenue .Act refein to registeis —J) and not 
to legister E. Ajodhya Singh v. Ram Dayal 
Upadhyla, 4 A. L. J. 7(jii=A. W N ( 1 ! 1 uk;, 

Bankuji, 3 . 

Reference . —26 A, W. N. 274, D. 

(7) 8. 83—Division of tenancy—Abatement — 
Death of pro forma dejeiuiant. 

Plamtiffs claimed a half shaie in an occu¬ 
pancy holding and prajed foi possChsion of that 
share 4>r such other relief us the Couit niigbt 
think fit torrent. The Coiut below passed a 
decree for possession of the share claimed. 

Held that this was substauliall} a deciec fot 
division ofthe holding and was opposed to 
of the Tenancy Act. The plaintiffs were, 
however, entitled to a declaration of right to 
one halt of the holding. 

The dbath of a pro forma defendant, who 
had appealed along with the othei defendants 
who could have maintained their appeal inde¬ 
pendently of the said pro forma defendant, 
does not serve to abate the appeal of other de¬ 
fendants. Aihlq Hniaia y. Asghari Begam, 4 
A.L. J. 809«A. W. N. (1908), 21 = 30 A. 90. 

Baskr;! and Aikmam, jj. 


7,~North West Provlttces Aets—iCmUL). 
Aet H of 1901 (Tenaacy)—(Confiniwd). 

(8) S. 87-Aet (Local) No. Ill of 1901 
(rnited 1‘ronnces Land Revenue Act), 8> 
488—Civil and Reimne Courts — Jiiusdie- 
ti'in— Suit for paihtlon af a rent-free plot. 

Held that a tiiit for partit.on of certain 
isolated plots of land alleged to be held rent- 
free is not exf link'd from the jurisdiction of a 
Civil (tourPcilher 111 S 231 of the Cnited Pro- 
Mcoh Jaind Revenue Act, 1901, or by S. 32 of 
the Agra Tciiaui j Act, 1001 Abdul Karim v. 
Ramzan, W N (lOOS), 107 

RiCHAIlllb J 

Hrfei niter --6 A 4.32 It. , 

(8 a) S .32—See No. 5, siipia, 

(H-fi) S 32 (2)--SeeNo. 2, ‘.upia 

(0) 8 U.l, cl, (b)—Declat niton that plaintijD 
ns the adopted soft of a tenant was entitled 
to Ins tenancy—Declaration of tenancy — 
dm isdiction—Civil Court, 

One I) applied to the icvciiuo authontiesthat 
hib adoptive f.itbcr, T, was joint in cultivation 
with him and that his nan|e should be record¬ 
ed in respect of I’s occupancy bolding. The 
Collcctoi dismissed the application on the 
ground that 1> w.is not the adopted son of 1. 
1> biought this suit 111 the Civil Court fora 
decbiration that he * was joint in cultivation 
with I) and that he wa.s the adopted sou of 
Isbri and th.it on account of the right of 
survivoiship and his being joint in cultivation 
he was entitled to the possession of the estate 
of Ishn and of the occupancy bolding. ” Held, 
that the nature ol l!he suit was that the plaintifi 
wanted a deci iralioii ab to the class of tenancy 
to which he belonged and its cognisance by the 
Civil Court was baired by cl. (61 o^S. 95 of the 
Agra Tenancy Act. Dori Lai V. Siurdar Bingh, 
5 V L. J. .514 = A. W N. (1‘108), 240. 

Knox and Richaiuis, jj. 

(10) S. 159-“ Other dues” in the Section 
includch iaw6a»don dues—See Acs III op 1901 
(Land liEVBNUh), No. 8, 4 A.L J. 781. 

(11) 8 167—Stitt to recover art ears of mali- 
Icana allowance—Cimt and Revenue 
Courts—Juiisdtction—Aet XV of 1877 
(Indian Limitation Act), Sch. II, Art. 134 
—Limtatwn. 

• 

Held that a suit [or the recovery of arrears 
of malikana allowance will liejn a Civil.Coutt 
and IS governed as to limitation by Art. 132 
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7.—North West Ptoviaces Acts—{Conkl.). 
Aot 11 of 1901 (Ten»aey)~(Cojitmued). 
of the second Schedule to the Indian Limi¬ 
tation Act, 1877. Haaohar Lai v. Kaahl Ram, 
A. W. N. (1008), 2CK) 

BtSfKKJI, J. • 

Jteference-~V. W. P. H C. Hop. 1870, p. 
2i8, D. 

(12) 104 it IThl—Suit ffir jirofits—'Mode 
of collection—See Rvs Ji ijii'at\,* No. 2, '» 
A.Jj.J. 117. 

(f2-ft) S. 1()5 -See No. 12, mfiia and No. 20, 
infra. 

(13) S. 177—\\hirh imty a tenant —^/Sics. 

iion of ptoprielai ti title. , 

The question, which of th(‘ tuo parties if. a ; 
tenant ot specified land, is not a qm^stion c,t 
propiietaiv title («) Niranjan v Bajadhar, 

.') A. li. J, 71 \ W X JI'KM'.), 4.1 -.10 A, 11 i 

Kno.'C and .Aikman, jj 

hcference —(n) .A W. N. (100(5), ‘247, ovei- ! 
uied 

(14) S, 177, Sch. /r, {Oioup i) -Second • 
appeal to IMti let Judge -I'l oprieta) y title, 
question of, * 

When a peisun, against whom a suit lor 
airears of rent is brought, only pleads that the 
relation of landlord and tenant dues not sub- 
sist between him and the plaintifl, and the 
Assistant Gollecter and the Collector decide 
against him, no second appc.il lies to the Di.s- 
trict Judge, luasinuch a- no question of pro- 
prietars title is involved in the case Ahma- 
dttllah Khaa v. Hurli, .1A L. J 1‘28 - A. \V. N. 
(1908), 09. 

KtUAMAT Husain, j. 

Itejeiences —A \V. N. (190''>)> A. W. N. 
(1906) 217, i). 

(1.5) Ss 177 and 199 -Qtiestion ol piopiietai’y 
title—I>eci..>ioii by Assistant Collector—Appeal 
—Sec Juftisnic'iio.N (Civil ani> Rnvrvri’, 
CouwTK), No. 7. 4 A. L. ,I 686 -30 A. 25. 

(16) S 2.W—Sail tiled bcjionA tlie petiod 
piescrihed by, but iritinntiiiie wider. Limi¬ 
tation Act—Wliethei time barred. 

When an orde* under S. 199 of the. Agra 
Tenancy Act is pas...od by a Revenue Court, 
directing the dcfendanl to file a suit m Civil 
Court within the time limited bv that section, 
the ordinary period of hmitation n. theioupon 
saspended and. the special period provided by 
the Tenancy .Aet is ..'bstituted. Such suit 
injBlituted beyond the period prescribed by the 


7.-North West Pros laces Acts- {Contd.). 
Act II of 1901 Tenancy— [ContinuedJ. 

j Tenancy Act is barred by limitation irrespec- 
I tive of the period prescribed by Sch. II ef the 
I Tiiniitation Act. Banwarl Lai y. Go^, 4 A. L. 
j 719=-A, W. N. (1907), 28a>=30 A. 44. 

' Dillon, j. 

^ (lO-n) S. 199 -See No. 15, sup it. 

(17) 5. '!(>! — Act lot 187! (Indian^ Evidence 

Act), 8. 1—Evidence—Eiesumption — 

Jteioid oj plaintijll’s name asta co-sliaier. 

Held that the presumption enjoined by Sec¬ 
tion 201, clause, (3) of the Agra Tenancy Act, 
1901, lb notcouclubive, but may be icbuiteil by 
evidence offeied to the contrary. Dhanka y. 
UmraoKingh, A W. N. 1907, ‘292-;4 A. L. J. 

90 A. .58. 

StiM.I \ , C j. .Hid Bl lIKITT, J 

Itefeieiue 29 A. 158, /.* 

(18) S, ;‘(H -Art 1 oj 187'* (Indian Eiidenre 

.4c(), S. l—F.vulenw — I'lenimption — 

liecoid 0 } plaintiijj's name as a co-shaiei. 

Held, on a coiisti uctiuii ol section ‘201 of the 
Agi.i Teii.uiiy Act, 1901, that the woid.s “If in 
any suit instituted under the provisions of 
j Chaptei XI tne plaintiff is recorded as 

having such propiietary right, the Couit shall 
probume tliat, he has it” mean that, so far as 
the Bevenno Coiut is conterned, such Court is 
bound to prcbunu, in favout of the plaintiff, 
and It IB for the defendant “ to establish by suit 
in the Civil Court that the plaiiitifi has no such 
' piopneiary right.” Bechan Singh v. Karan 
Singh, A. W. N. (laas). 1.S6 - .5 A. L. J.'495- 
OA. 447. 

IUnkuji and Biciuhdb, jj. 

Itejeiences - 30 A. 58, ‘29 A. 148, Diss.; 
A.W.N. (1907) p. 43, F. 29 A. 158 Erplatned. 

(19) 5’ HOI, Sub-Sec. {,'>)—Pet son lecoided as 
havituj p opnetai y i ights — Presumption. 

Ill a suit foi profil.s by a person who wa.s re¬ 
corded as having the proprietary right entiUlng 
him to claim profits, it was held that, under 
Sub-sec. (3) of S. 201 of the Act, the Court 
should presume that such person had a pro¬ 
prietary right, and that the defendant was 
competent to sue m a Civil Court under the 
proviso to that^sub-sec. to establish that the 
plaintiff had not the proprietary' right claimed 
by him. Nias All Khan v. Oovind Ram, 
A.W N. (1908), 187 (note). ' 

Bvnf.rji and Bichabub, jj. 
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DIGEST OP 

7.—North 'west Province^ Acts— {Con. 
hnned.) 

Act II of 1001 (Tenancy) — (Concluded). 

(20) Ss, HOI, Sub-sec, (3) & 165—Person re- 
'eorded as having proprietary rights — Pie- 
sump tton, 

Au entry in a khewat according to thopro\i- 
sions of S. 201, Sub-Sec. (3) of the Act is cou- 
clusi\c, and obe Courts have no power in a .suit 
under S. 1G5 of the Act, to go behind the entry 
in the lihewat. Har Prasad v. Syed Muham¬ 
mad Baquttp, A.W.N. (190ft), 187 (note)-30 A 
451. 

KaBAMAT IIUSAIX, 3. 

Act Ill of 1901 (N. W. P and Oudh Land 

Revenue). 

(1) Purchasei's liabihiy for an cats of 
Goiermnent Revenue—Ltabihty ns behrecn 
pui chaser and oi tgmal co shai ci s—Conti i- 
button between pei sons equally liable fer 
payment—Land Rerentie Act {IJTof IVOJ), 

S. 143^Contract Act, S 69 

Held, that the object of the second p.irt of the 
first clause of S. 142 of Act Til of 1901 is not to 
transfer the liability for the leveniie fiom one 
person to another, but to make the person 
succeeding to the ptoperU liable in addition to 
those already liable 

Held further, that, as between a vendee and 
the vendor, in the absence of a contract lo the 
contrary, the responsibilit\ for payment of the 
arrears of revenue, rests on the latter who en¬ 
joyed the property during the time for which 
the arrears were payable. 

field also, that S. 60 of the Contract Act 
applies to cases in which both plaintifl and 
defendant were liable for a payment which has 
been made by the plaintiff alone (a). Jagole y. 
Bazawand Singh, HOC. 279 (11) 

Chamibu, j.c. and Evans, a j c. 

References —(a) 1. C.W.N. 4.')8, .32 C. 643, 

6 C. \V. N. 794, I) ; A. W. N, (1901), 87, F. 

(2) S. 36—Application for fixing the rent— 
t Certain bond held as obtainca by undue 

influence—Subsequent suit —Whether fiiul- 
ing res judicata. 

The Zemindar obtained a bond from a tenant 
in payment of rent at a certain rate for non¬ 
occupancy and ex-proprietary holdings. The 
tenant applied to the Bevonue Court, under 
S. 36 of the Land Bevonue Act, to ti" the 
rent of the holdings. The Assistant Collector 
held that the* bond was obtained by undue- 
Infliience so far as it related to the ex-propriet- 
9 0 


CASES. 180 

7.-North West Provinces Acts-{Cmtd.) 
Aotlll of 1901 N. W. P. and Oudh Land 

Revetme.—(Continued. 

arj holding and fix the rent of the holding. 
In a suit brought by the Zemindar for 
arrears of rent, held, that the finding of the 
Assistant Collector about the.hond having boon 
obtained by undue influence did noi. operate as 
res judicata, inasmuch as it was not open to 
him in an application under S. 86, Land 
Bevenue ^ct, to decide that tlie agreement was 
void so ,is to preclude the plaintiff from sotting 
it up in a suit. Shohrat Singh v. Sonkala Kua- 
ri, 5. A L.J. 612 =A. \V. N (1908), 2,50. * 

Stanm’i, (' j , a.nu Kahamat Hi sain, jt. 

(3) S. 44—Applicability—Sec Act IT or 1901 
(Tknvncy, A(.ua), No. 6, 4 A L J. 760. 

(4) Ss 76 and 77 — bujwiior pnopiietor — 
Conti act for leienue irilh inferior jnopite- 
tois—Flffe<t 0 }—Knhancenient ofreieiiue. 

A contract was entered into between a supc- 
lor and an inferior propiietor that the revenue 
to be paid for certain land by the inferior pro- 
piiotor would bo Rs. 48. The levcnue of that 
land was, at the tunc of subsequent settlements 
enhanced. Held that tjie inferior proprietor 
* was not iialilo lo enhanced icvonuo, so long as 
the supeiioi propiietor did not take steps and 
get the contract rescinded, and until by an order 
under S 76 or S. 7ft a sub-bcltlcment wus made 
with the inferior proprietor. Naubat Singh v. 
Narain Singh, 4 A L J. 807 = A.W.N. (1908), 27. 
Banisuji, 3 . 

(i-a) S. 77— See No. 4, supra. 

(1-5) S. 84 (6)—See No. ft, infra, 

(5) S 111— Objection by Valikdar in a parti¬ 
tion proceeding between under-proprietors, 
whether could be entertained under the section 
—See JuBisDicTioN (op Rkvknce Coubts), 
No 1, 11 0 C.252. 

(6) S. Ill, cl. (b) — Suit to establish right 
to share claimed in a partition case in a 
Revenue Couit, after expiry of deriod fixed 
by Revenue Coui t lo establish such right.— 

In the partition proceedings pending between 
two parties m the Revenue Court, the plaintiff 
laid claim to the share recorded in the name 
of the defendant in th9 revenue papers. By 
an order dated 2nd June 1905, the plaintiffs 
wore directed under the provisions of 8, 111 (b) 
of the Land Revenue Act (HI of 1901) to file a 
suit within three*months to establish their 
title to the share they claimed. They* filed 
their suit on 12th April 1906. 
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J.^North West Provinces Acts—(C(mid.), 

Aot III of 1901 (N. W. P. and Oudh Land 
Revenne)— {Continued), 

Held, that the suit, having boon instituted 
after the expiry of the period of thice months 
from the order of the Revenue Court, could 
not be entertained (a). Marendra Bahadur 
Singhy. Hot! Lai Singh, 11 0 C. 114. 
CiUMiKB, j. c. and Gkipfin, a j.c. 

liefei-ence-.—{a) 28 A. 201 and 28 M 482, It 

(7) Ss. Ill and 233 (7.)—C.ase to which S. 233 
(&), Band Bo^enue Ai't, does not apply -Deci¬ 
sion of Civil Court rofeirod to ni S. 233 (7.) 
means “final decision” of that Court—Suit for 
declaration of title—Application for partiticii 
in Revenue* Court-Objection. Sec Bpfcimc 
Relief Act, No. 7, 5 A. L. .1. (>14. 

(8) S. Hi and Si {l)—S'iit by co-sliarns 
against lambardar—L^mbardar entitled to 
5 per cent, on the iei cnue~A<p a Tetiancy 
Act (11 of 1901), S. l')9-'‘Otlwr dues”— 
Set cff. 

In a suit for profits bv co-sharers against a 
lambardar, the latter shall bo reinuner.ited by 
fees not exceeding 5 ptr cent. on the Govern¬ 
ment revenue, and he is also ciilitlud to the 
village expenses incurred by him. 

The expression “other dues” in S. ISO of the 
Tenancy Act includes lambardati duos, Fok- 
har Singh v. Gulab Kunwar, 4 A L. J. 761- 
A. W. N. (1008), 2. 

Griffis, j. 

(9) 8,233 — Revenue Cow t, partition effected 
by, light to challenge by a pci son having no 
opportunity to raise objections—Cii tl Cow i 
jmisdictumof, to consider those objections. 

An excl ange, aftr r partition, of the parts of 
a property liablo^to j ro-oinptioii, eflected duiing 
the pendency of a suit for pre-emption is not 
binding on the pre-emptors for that loason. 

S. 233 of the N .W.P. and Uudh Land Revemio 
Act, 1001, which provides in effee*^ that th*- 
Civil Courts shall not mterfert with the partition 
and union t,f vialials docs not apply to a suit 
with regard to a partition in which iho plaiatifl 
had no opportunity of having his objections 
considered by the llevcruo Court. Bhabhuti 
Y. Galab, 10 O.C. 8G3. 

Chamier, j c. 

(10) S. QSS—Aot II of lOCl (Tenancy, Agra), 
S. 32-r-Civil and Revenue Coar|s—Jurisdiction 
—Suit for partition of rent -’ee plot. See Act 


C 

7,—North West Provinces Aets~[C<mdd.). 

Act III of 1901 (N. W. P. aad Oudh Land 
Revenue).—(Concfrtded). ‘ 

IT OF 1901 (Tesancy, Aoda), No. 8, A.W.N. 
(1908), 137. 

(11) S. 233 (7.)—N.W.P. Ladd Revenue Act, 
1673, Ss. 132, and 241—Partition—Civil and 
Revenne Courts--Jniisdiction—See Acc XIX 
OF 1873 (Land Revt.ni e, N. .W. P.), No. 1, 
A.WN. (1908), 274. 

(12) S. 2.33 (X)—See No. 7,.siiprfi, 

Act I of 1903 (Bundlekhand Encumbered Es¬ 
tates) 

(1) Ss ? and 12—Joint deciee—Execution 
of aeci ee — El/ect of some out of several joint 
jiulgment debtois taking advantage of the ' 
Act. 

I'^ive out of SIX joint judgment-debtors took 
the benefit of the Bundlekhand Encumbered 
Estates Act, 1903. A notification was issued 
under the Act, but the decree-holders did not 
make an\ claim within the time prescribed. 
Held that the decrce-lioldcis could not recover 
from the judgment-debtor who had not taken 
advantage of the Act anything more than his 
propoitioiiate share of the judgment-debt. 
Mokund Rao v. Janki Bai, A.W.N. (1908), 43 
-5 A.L.J. 132-30 A. 441. 

Aikmas and Karamat Hi sain, jj. 

(2) S 12~Scc No. 1, siyna. 

8.— Oudh Acts 

Act XVllI of 1876 (Oudh Laws). 

(1) Ch.xp. II—Whether right of pre-emption 
is confined to out and out sale, and mortgages 
by way of conditional sale—See Pre-emption, 
No. 15, 10 O. C. 374. 

(2) S. 9—No suit for pre-emption in* case of 
perpetual lease—Lease not a sale—See Pbe'. 
emption, No. 8, 10 0. C. 348. 

Act XXII of 1886 (Bent). 

(1) “ Special contiact,” meaning of—Tenant 
of lands in a joint mahal tafcing a mortgage 
with jMssession of a share therein, liability 
of, to pay lent as' tenant to f7 m lambardar. 

The plaintii! was owner of a 2 annas 8 pies 
share in a mahal. He was also lambardar to 
the enti re mahal. His brother R. had a 2 anna^ 

8 pies share and the remaing 10 annas 8 pies 
share in the mahal belonged to 'other persons, 
who mortgaged it with possession to the* 
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B~’Ott4k Acta ■‘{Coittinusd), 

Aet XXll of {Raat)~ContiiiiKd). 

plaintifC. The defendant, who was a tenant of 
13 ^lots ill the mahal, took a mortgage with 
possession of B’s share. This was a suit for 
recovery of the plaintiff’s share of the rent. 

Upon the defence that by an arrangement 
between the plaintiff and B the latter had 
received the rent of the plots in question and 
therefore the plaintiff was not entitled to sue 
for it, /(sfd^that there being nothing to show 
that this was intended to be a pcraianent 
arrangement or that the arrangenicnt was in¬ 
tended to continue even if R 'parted with his 
share, it did not evidence a “ special contract” 
within the meaning of S. 120 of the Oudh Rent 
Act. • 

Held, further, that the defendant did not 
oeasc to bo a tenant of the plots in iiuestion and 
iable fjrths rent Ihnvif to th < lavibaidar hy 
trkiiig a possessory moitg.ige of thcshaio of R. 

(a). Jokhu Sinjh v,Ram Autar Singh, 11 U. C. 

75. 

Ohimieu, j. c. 

llefaenccs.~{a)‘2l A 137, AW.N. IJOI, p. 
53. and 2iS A. 7Gd, F, R A R No. 07 and 1 G C. 
152, referred to. 

(l-ff) S. 3— Menvai grant, not an undei 
proprietary right—Sec 51aii\\ ix t.n\NT, No, 1. 
11 0 C. 240 

(2) S. 107. H —Dcdaialwn oj tuulei -pi op> u‘- 
taiy rights and assesiniLut oj lenl, epeot of 

, from date of oi dei. 

Held, that a peison declared to be an under, 
proprietor under S. 107 H, Oudh Rent Act, be¬ 
comes an iinder-proprictor from the time when 
the ctcclaraOoii is made .xnd not before. 

Held, further, that the rout assessed under 
this section becomes payable only from the 
date of declaration made in the suit (o) Par- 
tab Bahadur Singh y. Bajrang Bali Singh, 11 

0. C. 187. 

* 

ClMMIKB, ]. C. 

References t —(<i) 8 A 18'J ,00 C. 22, 7 1), 

(3) 8. 108 {'J:)—Hatwan rate, sintjorie- 
vovery of — Jw isdiciwn—Rent Cow ts—N 
W. Frovinaes and Oudh, Kanungos and 

PatwarisAct {IZof 1889), 6s. 9,13 and 16. 

• 

A suit for recovery by a supeiior-propnetor 
of the Patwar:^ rate, due from on undor-pro- 
pristor with whom a sub-settlement of the whole 
illvags has beon made, lies in the Rent Courts, 


; 8 —Oudh Acts—(Goncliided). 

Aet XXII of (Beat)— {Concluded), 

under S. 108, cl. (2) of the Oudh Bent Act. > 

' Bar Charan Das v. PrithiraJ Singh, 11 0. G. 

j 326. 

1 ClIAMlEB, J C. 

' Reference — R. A. 11 No. 73, overruled. 

(4) Ss, 1^9 and 13;l~Ai rears of profits, suit 
i for, when cause of action aiose during 

I intnarifg of the plaintiff—rAinitalion (Act 

j XVof 1877), S. 7. 

] In a suit for arrears of profits, wher> the 
I cause of action aiose during the minority of 
the appellant, it was/jcid that, under S. 129 
1 of the Oudh Bent Act, the axipcllant was entitled 
j to the benefit of S. 7 of the Indiafl Limitation 
I Act Gur Pershad y. Gokaran Nath, 11 0, C. 

j 118 . 

' ChamiI'.u, j c , and Evans, a.j.c. 

» 

(4 a) S. 132—See No 4, stipia. 

' Act lY of 1901 (Oudh Civil Courts). 

! S. 17—Suit for possession of land by demo- 
I lilion of buildings thereon or on payment of 
compensation for it—iJuildnigs woith more 
• than Rs. lOOO—Wbcthcr buildings part of sub- 
I jcet-mattci of suit within the meaning of 
I sctticn. bee Valuation on Slit, No. 2,11 
; O. C. 45. 

j 9.—Punjab Acts. 

\ Act lY of 1872 (Punjab Laws). 

(1) Vendee Laving a superior right of pro- 
ciiqition under the Punjab Laws Act topie- 
enptor—whetlier saving clause of S. 2 (3) of Act 
11 of 1905 I'rotects him against pre-emptor 
having siqierior lights under Act 11 of 1906— 
I’lioiities undci Act 11 of 1905 and this Act— 
Sec Pru;-EMT'rio.\, No. 12, 18 P.W.R. 1908. 

(2) Ss. la and 13 — Pie-imphcn—Compound 
intnest on money awarded to vendee — 
J’laint'ilf claiming for benefit of another 

j —Ruiden of pioof — “Land” — VenJdee — 

I Owning small bit of cuUiiMe land used as 
I building bite. 

Held, Uiat the defendant, on whom the 
onus lav, liad failed to stiow that the plaintiff 
did not file the suit for pre-emption for his 
own benefit, but for the pleader engaged m the 
case, who, it was shown, was a personal friend 
of the plaintiff an& had appaiently isiken ex¬ 
treme peuonal interest m the matter df the 
claim. 
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9. -Punjab Acts—iGontmmd.) 

Aot IT of 1872 (Paojab hvN%)--(Concltided), 

Held, albo, that a small bU of land, at one 
time agricultural and assessed with revenue of 
9 pies, purchased by the vendees after it had 
been built over could not be considoicd as 
“land” conferring'the right of pre-emption on 
the vendees (a). 

Held, also, that under S. 15 of the Punjab 
Laws Act, compound interest may bo allowed 
to the vendee. Sham Sundar v. SoAhi Har- 
bans Sln<h, 109 P.L.B. 1903--78 P. W. B. 
1908.' 

JOHSBTONE AND SUAH l)lN, 31 . 

References .~{a) 7 P.R. 189G, 153 P.R. 1888, 
96 P.R. 1898, R. 

(i-a) S. 15— See No. '2, sup-a. 

(3) S. 16 (rt)—Demand of security—Value 
of property as it stood at time of sale can only 
bo looked to—Not value of Anprovomciit made 
by vendee after purchase—See Limitation, No. 
1, 66 P. W. R. 1908. 

(4) Lisolvenfs Estate’s Court constituUd 

under Act-Jurisdiction to ontertam 

application under S.811 C. P C. See Ci\. 
Pbo. Coue, No. 222-a, IGl P. W. R. 1908. 

Act XVIII of 1884, iPunjab Courts). 

(1) S. 3—Appal—Land suit—Suit foi declai- 
falion that the plamtiff is the sole owner 
of an orchnjd on a pattihon of the villaije 
shamilat— Act. XVIIof 1SS7, Ss. 110 d 158 
—Question jelating to enforcement of enUy 
in wajibul-at z—Question oj title oi mode of 
making the partition, 

A suit foi a declaration that a certain ok bard 
on a poition of the village shamilat is planted 
by the plaintiff alone at hiS own exp.-nse, and 
that be IS in sole p' -^-ession tlicrcof, without 
waking any claim regarding the land occupied 
by the orchard, or the shtmihii as a whole, is 
not a land suit within the meaning of S. 3 of 
the Punjab Courts Act, 1884 and hence no 
appeal lies as of right. 

On the partition of a joint holding, the ques¬ 
tion whether the garden having been planted 
on a part of the common land by the plaintiff 
by his own individual fabour, and at his own 
coat, should, or should not ac< ording to the 
rule laid down m the village administration 
paper, be allotted to the plaintiff at partition, 
is a question relating to the ’node of making 
the paftition within the punicw of cl. (6), S, 
116 of the Punjab Land Rcicuue Ac t of 1887, 


9.—Punjab Acts—(Continu e«i.) 

Act XVIII of 188i (Punjab Clourti).-(.DoHfd.). 

and should be decided by the Revenue officer 
under 8. 118 of the Act. It is not one rolathig 
to the title of the property, and, as such) 
excluded from the oognis.ancrf of^ the Civil, 
Courts under cl. (11) of S. 158. Devi Dial Y. 
Ahmad Khan, 4 P R, 1908. = 14 P.W.R. 
1908=91 P. L R. 1908 

ll^TrioAN and Sh vu Din j j. 

(2) Ss. 3, 70—Punjab Toinmcy 4«t XVI of 
1887, 8. 4—Land suit —Admissibility In evi¬ 
dence IS question of law within 8, 70 (b) of 
Punjab Courts Act—See Evidekcp Act, No. 24, 
129 P. W. R. 1908. 

(.V) S. 40 (h)-Suit h}j leveisioner for q decla¬ 
ration that a mortgatje by widow will not 
affect his interst — Thirty times jaina rule 
— Value of the property for purgmes of 
appeal. 

A .‘suit foi a declaration that a rcitaiu mort¬ 
gage-deed, in which the consideration was 
st.ited at Rs. 300, but the land mortgaged by 
it IS worth onlv Rs. CO-3-6 according to the 
thirty times jarna rule, shall not affect the re¬ 
versionary lights of the plaintiff, is in effect a 
suit for a declaration that the plaintiff is icver- 
sioner to land, worth Rs. 60-3 G according to 
the said rule, regaidiets of any incumbrances 
created by the w'ldow (n) The value of the 
suit IS the value of the land calculated at 3C 
times the jnmma, and not the amount of the 
mcijuibranccs. 

t 

By tlie decree in sjch a suit, the pL’nt'ff will 

get the land on the dea'.h of the widow, without 
reference to the mortgage oi its jireciso amount. 
No appeal fioni the order of the lower appellate 
Court lies under 8. 40 (6) of the Act, as the 
value of the suit and the property inyolved 
must be taken as less than Rs. 250 (h). Harl 
bingh Y. Nika Singh, 42 P. R. 1907 = ICO P W. 
R. 1W-G6P.L.R. 1908. 

Johnstone, j 

References (rt) J4.'i P. R. je92, ii’; (6) 146 
P.R. 1892, F. 24 P.R. 1903 (P.B ), D, 

{3-ffl) 8. 40 Q)asamended by Act XXV of 1899 
—Fur ther appeal- Valuation—Mortgage— 
Redertrpt.on suit—Co.<,t of repairs—Addi¬ 
tional hen. • 

In a suit for icdeuipiion on^ payment of 
Rs. 323 the Court of first instance found Rs. 
1,168 due and made redemption conditional , 
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9.—PamJab Acts~{Continued). 

AotXyill^of 1888 (Punjab Courts)—(^on£<i). 

on payment of that sum. The Lower Appel- ' 
late Court reduced the amount lo Ks. 604. 

Held, that the value of the property involved 
in the decree was over Rs. 1,000. 

Held, further, that the amount decreed for 
repairs was as much part of the money pay.iblo 
before redemptfon as was the autu.il moitg.igo 
consideration due and was therefore imolved 
in the decru^. 

Held, also, that a document, wh.eb merely 
providco that the amount advanced under it 
must be repaid when the morlg.ige is redee¬ 
med, and which docs not make payment a 
condition precedent to redemption, docs not 
create ah additional lion on the propeity. 
Kishen Chand v. Taj Din, 107 P. L. R. 190S 

Sm WlLMAM CliABK, C.J., A RiFI), 3 

(3-6) S. 10 (1), as amended by Att -VA't’ of 
J89'J—Further appeal — Valuntum—sml for 
liossessiofi—Defendant setting up mot tgage. 

Held, that, in a suit for possossiou of land, | 
the value of the suit must bo taken on the case i 
brought by the plaintifT arespectivc of the 
pleas raised by defendant. Budh Singh v. 
Dewa Bingh, 109 r. L. R. 1906. 

SiB William Cumsk, c. 7 , & Rkiu, .l 

I 

(1) S. 70—Concuricnt findings by both the j 
lower Courts on a question of fact—Cliu'f 
Court's power of revision—Sec LiMjr.\iio?i .\C3’, 
No 3G, 37 P. W. R. 1903. 

(5) S. 70, as amended by Act XXV of 1699— 
Revision—See Civ. Piui. Coim, Xo. 76, 16 P. 
W. R. 1008. 

( 5 - 0 .) S. 70—See No 2, siipia. 

(6) S. 7f7 (ft)-Onus Probandi—Pinwif— 
Matfirial irregularity. 

Held, that fraud, when pleaded, must bo 
clearly proved and rannot be assumed. 

Held, also, that a Court commits a matcn.il 
irregularity, within the meaning of S. 70 (a) of 
Act XVIII of 1884, If It.— 

{«) rejects prima facie reliable evidence, | 
whether oral or documentary; (6) accepts 1 

an apparently false and absurd plea of a defen- I 
dant who is bound to prove it by some satis¬ 
factory proof, or, (c) wrongly places the onus 
probandi of an issue on a party. Jiwan Ufa 
» Hari Bam, 143 P. V7. R» 1908. 

BATIiaAK, J. 



Act X¥!II of 1888 (Punjab 0ourto)-(Confrf.). 

(6-a) S. 70 (fl)—Power of Chief Court in re¬ 
vision acting under, to quash proceedings of 
Court of first instance, where such Court is 
found to have no jurisdiction. See Civ, Pno. 

I Com:, No. 222 a, IGl P. W. R. 1908. 

(7) S. 70, Cls (a) and (6)—Order rejecting 
jiUint on the ground of misjoinder of parlies 

' or causes af a< tion-Liability to revision. Sec 
' Civ. J>no Com;, No. 4G, 9 P. W. R. 1903. 

(8) S. 70 (6)—Depositing appeal memp in 
the box put lip for that purpose—Proper 

I presentation—Suflicient cause under S. 5, 

1 Ijimitation Act -Important question of law, — 
See LiMrrvTJON, No 3, 71 P. W. B. 1908 

(9) H 70 (6)— AcqHU’scence—It is a question 
of law and a good ground for revision. « 

Ifeld, th.it au|uiesccnce is not a question of 
fact, but of law, anc/, consequently, it is a good 
ground for a revision under S. 70 (6) of Act 
XVllt of 1884, .IS aniei.ded bv Act XXV of 
1899 (rt). 

Held, also, that there is nothing whatever m 
the following facts to indve.itc that D and other 
reverMoncis of R over acquiesced in the gift 
of his holding in f.avour of S and otheis. 

“R tiansferrod the whole of hii property' to 
S and others by a deed of gift dated 2nd 
January, 18S(» illuiation was finally sanc¬ 
tioned on (ho 27lh Jlareli, l.‘^H7. With the 
exception of 17 Itanals which R held in his own 
name, the ic‘.t of the property included m the 
gift, alioiit 168 ghuiiiaos, w.is possessed by a 
piior mortgagee G. Despite the gift, R never 
parted with the possession of these 17 kanals, 
•ind the donees neither bcfoie, nor after, the 
donor’s death, ever made an attempt to redeem 
the prioi mortgage. Rut they took actual 
I possession of the 17 kanals after R’s death 
I which took place in 1891. Within one year, 

' however, of B’s death his reversioners (D and 
! others) instituted a suit for a declaratory decree 
m respect of the mortgaged portion, and for 
possession of the 17 kanals of the land, and on 
8th p’ebrnary, 1892, their plaint was rejected 
on account of then fAilu|e to amend it. On 
the 4 th Januarv 1894, they sold the whole of 
R’s estate to R ” (6). Shall* Singh y. Sidhu, 
31 P. W. R. 1908 =-100 P. L. R. 1908. 

LvL CilASD, J.* 

I References —(a) 26 A. 576 (P.C) JF',(&)56 
i P.E. of 1903 & 11 P.R. of 1907, Referred to. 
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9.—I^uajab Acts—{Continued). 

AetXYin of 1885 (Pnnjab keU)—(Concluded). 

(10) a. 70 (1) (a), Itevtaion—Vivilcases — Mate- 
r«4 irregulaiiiy—Ignoring the effect oj 
document— Wrong interjiretation o/ docu¬ 
ment. 

« 

Held, that though a wrong interpretation of 
a document does not amount to a matoiial 
irregularity within the meiiiiing of bcction 70 
(1) (a) of the Punjab Courts Act ^justifying 
interferoDce in revision hy the Clncf Court, yet 
where the Lower Court has completely ignored 
the lorms of a document or has placed on tliem ; 
a perversely erroneous construction, tlie Chief j 
Court is fully justified m revising the judgmi'ut ! 
of the Lowfr Court. Gulla Singh v. ‘Sunder 
Singh, 173 P. li. li. 1908 lOG P. R. 1908-161 
P. W. B. 1308. 

Battxoan, j. 

(11) 8. 70, Ss. (1) (a) and (6)-Suit foi pos- 
achhion—Appeal--I’ovvcr of Chicl Couit to take 
up the case under the Act. Scw Conthact AlI', 
No. 4, 61 P.R 1908. 

(11-a) S. 70 (1) (b), I’oweis of Chief Ceiut 
under—Revision of order S. 19. Act IX of 1899 
Sco ActIX 01 '’ 1899 (.fknnuATio.S'), No. l-o, 111. 
P.R. 1908. 

(12) Suit for possession of liouse—Decree on 
payment to defendant of value of iniprovcinent 
to the house—Appeal undci S. 39 of Punjab 
Courts Act—Juiisdiction of District Judge to 
entertain appeal—Value for puipoae.s of Couit 
Iceaudiuriadiotioii, whethirb-tmo or different j 
—See CouitT Fiu;s Act, No 7. 19 P.R. 1908. j 

Act XYI of 1887 (Tenancy). j 

(1) S. 4—Punjab Couits Act XVIII of 1881, j 
S. 3—Land anil —Ii'jiig delay 111 suing no ab- | 
andoumoiit m law. Sec IIvidjjnce Act, No. 24, j 
129 P W. B. l‘)08. 


; 9.—Piea!/abAcis—('Cot^inued^. , 

j Act XYI of 1887 Ceensacy).—(Continued), 

tions of cognizance by the lower Court of the 
appeal decided by it (a). Gandn Singh y. NAtha 
Singh, 12 P.R. 1907 = 0 P.L.R. 1908 = 92 P. 
W.R 1907. . 

Chatiebji, I. 

j Reference. —(a) 54 P.R. 1896, R. 

I (3) S-i. 4, cl. (l‘i), 77 (3) 0)—Iloqff-huha— 

I Village cess—Jui isdtction of Civil and Rc- 
lenue Coui ts. , 

Cubtumarv dues of the nature olHoyg-buka, 
levied by tbo propii clary body of a village 
from iion-pruprietary residents, fall within 
the definition of village cess contained in cl. 
(12) of S 4 of the Tenancy Act (a). Suits for 
tho recovery of those dues are therefoVc cogni¬ 
zable by the Revenue Couits under S. 77 (3) 
,y) uf the Act. Shahya v. Karm Khan, 95 P.R. 
907 (Footnote) p 453, =120 P.L.R, 1908 
j iioic) - iJ2 P. \V It. 1907. 

j Roheetson and Kknsinctos, jj. 

' (1) S 5 (1) (O)—Ofcupancj rights—Rights 

; of tenants who are joint owners of holding as 
j against the heir of wian/tdar with whom settle¬ 
ment IS made. Sec Mlafi, No, 1, 3P. R. 1908 
(Rev.) 

(5) Ss, 6, 0 and 69—Takarridar—Succession 
to hisholding by his adopted son—Claim by pro- 
piietary body of Dlauzia Talwandi, Tehso 
DinaNagar, Diatiiot (lurdaspur—Land ontcri 
od as Hhmilal De/t—Charitable gift—Muaii— 
Oecupancy tenant—No analogy between Takar- 
ridais and Mukariidac of Rawalpindi—See 
Tvifi-KitiDvii, No. 1. 120 I’.W.R. J908. 

(5-«) S. 0—See No, Supta, 

(0) S. 9—Ai ijuibition of occupancy rights by 
mere lapse ot time not allowed. See OuOUfan- 
cv Rights, No. 1, 00 P.R. 1908. 


(2) S. i (1)—Ghaii-inunikm land atluclifd to a 
well, suit Jot po.sspssioa o] Jnnsdiction 
—Chief Com Vs povet toiev.se tiiuhugsoii 
facts relating tojui isdiction 

Laud, which is outside the o6rt</i and is at¬ 
tached to a well, has and is entered as 

ghavr-mumliin, and h^s bhusn .^tacked on it, is 
agricultural laud and fuliils the requirements 
of S. 4 (1) of the Act. A suP for possession of 
such land is aland suit, and tho District Court 
is not competent to hear thqappej) m lha case. 

In order to decide whether Ihe District Court 
irkd jurisdiction, the Chief Coibrt has power to 
ge iot^ jail the matteif peilaimog to the condi- 


(7) Ss. 14, 77 (3) (u) & 99—Claim fordaniages 
by an occupancy tenant for bemg prevented by 
force fiom cuUivating his holding—Oogni- 
ziibility by Civil Court—Sec Jukismctioh (OP 
Civil vnd Rhvuwuii Coukts), No. 6, 55 P.W. 
R. 1908. 

J (8) Si "it and do—Succession to occupancy 
tenancy--Adopted son uf occupancy tenant 
aiwaiating strangers with him—Right of 
collateral heirs ^ of the adoptive father to 
succeed to adopted son dying childless. 

While, in cases of contest butiyesn a landlord 
and others regarding successioa to, or aliena- 
tion of, a tenancy, 8s. 68 and 69 of the Act must 
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9.^ualMb Acta— '{Continued), 

kat XYI ttf 1887 (Ttoancy)—(Continued). 

be r^arded; on the other hand, in cases of 
oonfliot between oconpancy tenants and those 
who would be their natural heirs under custom, 
or, between jiersons claiuimg succession to an 
occupancy tenancy, the holder of winch has 
died, and alienees of the occupancy rights, the 
same rule of custom should prcsuinably bo 
followed as regulates alienation of, and suc¬ 
cession to, land held in ownership (a). 

A, the adopted son and the donee of an occu¬ 
pancy tenant, died sonless leaving a widow^ 
after having formally associated the defendants 
with him in the tenancy. After the death of the 
widow a dispute arose between the collatciaj 
heirs of the adoptive* father of A and the defen¬ 
dants. 

Held that, if was treated as an adopted 
sou, his heirs, under custom and S. <59 (9) of 
the Act, are his adoptive father’s nearest male 
agnates, and that, if be was treated as a douce, 
the gift, under custom, reverts, upon failuic* of 
hia male line, to the liei rs of the donoi. 

Held, also that there was no timobai against 
the plaintiffs, inasmuch as they could not sue 
for possession until the death of the widow of 
A. Saida V. Ismail, 76 I’.R. 1907--‘di P.L K 
1908. 

JOHKSTOMK, J. 

Beferences-—{a) 68 P.B. 1894, 89 P.E. 1898, 
(F.B.) 69 P.R. 1900, Pi P.R PKH, and 109 P R. 
1894, J{. 

(9) Ss. 5J and GO -Occupancy rights, sale of, 
without landlord's consent—Delay by land¬ 
lord in bringing suit—l^esumption of ac¬ 
quiescence. 

The foot that a landlora makes a delay of 15 
months in bringing a suit for cancelling a 
transfer, made in contravention of the provi¬ 
sions of the Tenancy Act, cannot raise a pre¬ 
sumption that the landlord had .acquiesced in 
the transfer (a), llohar Singh v. Jhanda, <3 
P. R. 1907 (Rev.) = 4 P. W. R, (lfK)7), (Rov.) = 
44 P. L. R. 1908. 

Walkeb, f. c. 

Ileferences:-~{a) 8 P. R. 1904 (Rev,) = 1 P, E. 
1893 iRov.) ; 2 P. R. 1898 (Rev.), R, 

(10) 8,69— Meaning of. “ occupied.” See 
OccuPAMCY Eiouts, No. 2, 100 P.Tl. 1908. 

(10-a). S. 69—^ee Nos. 5 and 8, supi-a. 

‘ "{lOfb) S, 60~See No. 9, supra. 


9.-^Punjab Acta—(Continued). 

Act XVI of 1887 (Tennney).— (4^oitftnued). 

(11) S. 77—Suit for declaration of mokurari 
; rights—The fact that amckuraridari8||>teuant, 

not sub-proprietor, does not necessaiily make 
S. 77 oj the Act applicable to suit—See Junis- 
ntCTioN (OF Civil akd Revenhs CoubtsI, No. 
3, 42 P.R. 1908. 

(12) S. 77—Res judieato—C.P.C., S. 13— 
Suit for ^losscssiou of levcnue pacing land 
included bv mistiike in the Ejcelmeiit Dfecwe 
passed by a Revenue Court—See JuiubdiO’hon 
(OP Civil, and RKVFNi'r. Couras), No. 5, ?3 P. 

1 W.R. 1908. 

(1.3) S. 77 (3) (e) -Suit b> mortgagee to re- 
covci iJossession from mot tgagr.r oij failuieby 
I the liitter to pay stqmlated rent—Oniissicn to 
I *’PPly f‘^>' mutation of riaincs, tffoct of—See 
TjVNDLOHn AMI Tpnant, No. 19 b, 1 P. R. 1908 
(Rev ) 

(14) S 77, cl. (3) (j )—Kndhi Kaiiiim —Village 
ccss—Suit to 1 ecoi ei — Jin isdichon of Ciitl 
and Ret enve Com Is. 

Kudht Kamini is a village cess within the 
meaning of S. 77 (3) (j) of^tho Punjab Tenancy 
.\et, and a suit to recover such dues is exclud¬ 
ed fioni the juiisdictiou of the Civil Court 
(a) Raj Sarup t. Hardawari, 96 P. R. 1007- 
120 P.L R. 1908 = 141 P.W.R. 1907. 

Robeuihon and Kcnsinoton .tj, 

liejeiences - (a) 9-5 P.R. 1907, 49 P.R". 1691; 
111’. R 1890 (Rev,), judgment in Civil Pracoj 
dure Code, No. 11 of 1904, F. 

(15) S. 77 (3) (j )—Whether .applicable to suit 
fur wages of a labourer fixed by record of rights 
—Sec Jt-BisDicjicN (OF Civil and Revenuf, 
COLKTs), No. 2, 41 P R. 1908. 

(16—fl) S. 77 (.3) {j)—Kamtanc^ a villtge cess 
—suit tc recover Kamiana equal to plaintili’s 
I sluue not collected by defendant—Suit cogni¬ 
zable by Revenue and not by Civil Courts. See 
JOBISDICIION (CP ClVIL*AND REVENUE COUB’XS), 
No. 11-a, 128 P. R. 1908. 

. (15—6) S. 77 (3) (j)—Sea No. 3, supra. 

(16) S 77 (3) (n)—Suit on a bond executed 
I foi arreais of lent—Jyfisdiction of Iteve- 
! ntie and Civil Courts, 

j Wherea suit is based on a bond, the considera- 
I lion for which is arrears of rent, the suit is cog- 
I mzable by a civil Court, as being a claim based 
I upon a bond, the claim for rent having mo^ed 
I in the right given by the bond, which, wa*^ 
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9,--PuajabActs-(Continued). I 9-Paa/ab Ac/s~(Coniinmd). 

bet XVtof 1887 (TBaaBej).—(Concftffli‘f/). I Act XYII of 1887 (Punjab Land Raraaue). 


given in satibfactjon of the claim for rout- 
The cas^ <loeb not fall under H 77 {*!) (n) of the 
Act, so as to give jmisdiction to a llc\ciiU 0 
Court Amrit Lai y Bhag\vanu,41 P. R. 1907 
-SOr.L.U. 19(w'-lOH P.W.B ^1907. 

Jortxsi'oM: iind Rattic.vn', jj i 

I 

Jlfferences —Civil Reference No. 9.7 of 190.7. 1 
F; Civil Reference No. 5o of 1397, Al/.ss. 1 

(IG-n) S, 77 (S; (V)--Soo No 7, sujua. 

(fn-6) S. 99—See No. 7. bupia. I 

(17) Ss. Ill and ll‘>, Unpe of,— I{iijht of j 
jtcison to settle, by uritten agivevient, a . 
cojcrse'of succession diDeient fidni tliof 1 
prescribed by the Aet—Occ^ipaney rights - ' 
Sncce'isioii. 

Ss 111 .vnd 112 of the Puiijah Teuanej .\ct ; 
are an amendment of S. 2'bf tlio Tenancy .\il i 
of 1808 S 2 of the old Act wued all\inUcu I 
agreements bcevvein landlord and tenants ' 
and g.ivo the force of agieemenl.s to all entm'b ' 
in the Sottlcmcut Records made and sanc¬ 
tioned prior to the year 1871, as regards 
questions of rent, ejcd'li.iucnt, alienation, succes¬ 
sion and compensation. The inlenticn of the 
Act of 1887 was Co ciirt.ul the right of persons 
to contract themselves out of the terms of the 
.4ct especially as rcgaids rent, ejectment and 
compensation, but the validity given by the 
lavvof 'lSGS to entries in Sottlemeiit Records 
prior to 1871 vras maintained, and the right of 
persons in future to contract themselves out 
of the terms of the Act except as regards- 
matters above-mentioned was declared. Pai- 
tios can, therefore, by written agreement cither 
prior or subsequent to 1871, settle on a law of 
succession different from the sueceiSfeion pres¬ 
cribed m the .Act. According to S 112, an 
entry m a wnjib-ul ate, piior to 1871, with 
respect to the succession to land, in which a 
right of occupancy subsists is an agicement to 
which the provisions of S. 59 of the Act does ; 
not apply ^o). Puran V. Haman, 130 P. U. i 
1907--76 P L. R. 1908. 1 

Clakk, c j. 

Reference -.—(a) 9S P. R. 1894 (P. B.), It. 

(18) S. 112-See No. 17, ,upra. 

(19) Special Temneics created by Act Ill of 

1893 are governed b, rules contained in the 
Tenancy Act—See Ace 111 1893 (Goykrn- 

MEST Tkn.\nts}, No. 1, 1^ P.R. 1908. 


(11 S'. 15—Review—Financial Commissioner’s 
power of reviewing his predecessor’s ozder. 
Held, that, the Piuancial Commissioner can 
sun moto review his prcdccesser’s order at any 
time where it is necessary to do so for the sake 
of justice. Muhomed Hussain v Akbar Hus¬ 
sain, 3 P.W.R. 1908 (Rev). 

Dm.If, Finasciai. Commlsbioseu. 

(2) S. IG (4)—Order of Deputy Commissioner 
granting or refusing sanction to permanent 
alienation of l.ind—Appeal. See Punjab Act 
XIII or 1900, No. 3, 4 P.R. 1908 (Rev.) 

(3) S S8—Xaildari—Ruh 166, relating to 

appointment of Zaihlar—J ppointment 

viaile on appeal by the Commissioiter, when 
to be interfeied with by the Financial 
Commissioner. 

Held, that, the duty of Financial Conimis- 
sionei in deciding an appeal m a eaildari ease 
is th.it the decision made by the Conimi-sioner 
should bo uphold unless the man he has chosen 
IS either unfit or, for some good rea.son, 
ineligible, or is manifestly very inlerior to his 
rival Muhammad Murad v Sardar Bakhsh, 

1 P W.U 1908 (Rev).--84 P L R. 1908. 

Douii:, PlNANCl.M. COMMISSIONEB. 

(4) Sv. IIG A 1.58—Suit for declaration that 
plaintiff is the sole owner of an orchard—Parti¬ 
tion of thovilhige shainilat-Question relating 
to title vi- “mode of making partition”—Sea 
Act XVIir or 1884 {Punjab Courts), No. 1, 

4 P.R. 1908. 

(3) S. 158—See No. 4, siqna. 

Act XX of 1891 (Punjab Municipal Act). 

(1) Ss. 91# and 95-Scopeofthe sections—Applica¬ 
tion for const/ action of building including 

a 2 >roJection cnaoaching upon a sheet _ 

Implied sanction from silence for six tueeks _ 

Applicability of S 9,1 to encroachments 
attached to new buildings. 

If a man applies for sanction, under S. 92 o! 
the Act, for the construction of a new building, 
which includes a projection, encroaching upon 
the street, as a part of a larger buildiug, the 
building of such projection requiring permission 
in writing under 96 of the Act, he cannot 
shelter himselt unc^er sanction by silence under 
S. 92, against action under 8. 95. The mere 
fact that sanction for the erection of a projec¬ 
tion encroaching upon a street is applied for and 
: included in an application for the oonatraetion 
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9.'^Pu0/a6 Acts-(Continued). 

» 

of a boilding upon one’s own site cannot extend 
the Implied sanction by silence for six weeks un¬ 
der S. 92, to cover acts requiring written snne- 
' iion under S. 95 (a). 

S. 93 of the Act applies not onl,v to encroach¬ 
ments and obstructions which are added to 
oh» ones, hut -also to those which aic iiltiacfaed 
to new buildings. 

An enerqjichment upon a Municipal property, 
not being street or drain, sewer c>r aqueduct, 
would not come within the puriicwof S. 95(b). 
The Municipal Committee of Delhi y. Devi 
Mahal, G2 IMl. 1907- 105 P. L. K 190H-J47 
P. W. R. R. 1907. 

Kookrtson and -u. 

References .—(a) .52 P. R 1900. 27 P. R. 1901 
and 27 P. H. 1904, Cr , It. (6)45 1’. K. 1905, 11. 

(2) S.^9.5—See No. 1, sapia. 

Act Ill of 1803 (Government Tenants). 

(1) Special tenancies i.ented nude} —A(t X 1 1 
of lHd7 — Sttcce.'.stou. 

Tenancies created b\ Act III of 1S93 .iie in 
matters ol succession, governed l>\ the rules 
contained m the tenancy .Vet (XVl of 1887) 
Where a teudiii placed in possc.ssioii of the 
land 111 suit died without heirs limited by S. .59 
ot the Tenancy Act, the local Uoverinnent w.is 
held to be justified in treating the grant to him 
as having lapsed. Sahlbaada v Jawaya, 14 
P.B. 1908--24 P. W. R. 1908-107 P. L. R. 
l90S. 

CUABK, c .7. and Rkid, j . 

Aot Xlil of 1900 (Punjab Alienation of Land). 

(1) Appheat 10)1 of, to sint\ foi lands pui- 
chased before the Act. 

Where the right to claim a land m dispute had 
accruod to the plaintil before the Land Aliena¬ 
tion Act came into force. the subsequent pass- 
^ ing of the -Act could not deprive him ot his 
vested rights under the sale-deed, which was 
completed prior to the Act. Bundar Lai v. Ram 
BlUgh, 10 P.R 1907 = 5 P. L. R. 1908 -=90 P. 
W. R. 1907. 

Lai, Cband, j. 

Rsfeiences .—38 P.R, 1904 20 P.R. 1905, 11. 

« 

(2) Mortgage w favour of agriculturist — 
AllegcUion that the mortgage mas intended 
in favour of non-agridultnral moneylender s 
—FfllWifp of mot tgage. 

10 c 


I 9. - Paafab Acts—(ConHnued), 

Act XUI of 1900 (PunjAh Altea«t{«o of 
Land) —(Continued). 

The Civil Courts cannot refuse to enfohie a 
mortgage, perfectly legal on the facei5f it, exe¬ 
cuted in favour of an agriculturist, on the mere 
assumption that the mortgage was intended for 
the benefit of ceitam non-agncultural money¬ 
lenders. whottie prohibited, bj the Punjab 
, Laud .‘Vlienalion Act (XII of 1900), from taking 
' a mortgage and obtaining possession, unless it 
I IS in one ot the lorms specified in the Act. 
Jahan Khan v. Dalla Khan, 142 P.R. 1007 = 
8GP.VV.R 1«)07 = 48 P.L.R. 1908. 

RofiF.KTsoN and Shvh Din, jj. 

; (2-rrt) .S' ;H(tl),.5—(lift by fat herm favour of 

' daughter—Refusal of .sanction by Deputy 

Comim ssioner — Revision. 

• • 

Held, that a member of an agricultural tribe 
should not be deprived of the privilege of gift¬ 
ing hia bind to his daughter, merely because 
she has marned in another district. A sane- 
I tion grantedu ndor R .3 (.3) of Act XIII of 1900, 
simjilv means that Oovernment has no objec¬ 
tion to the alienation, but. as provided under 
S 5 of the Act, it docsjiot touch the questions 
lelating to the reversionaij rights in the land. 

Quaiy —W bethel in snih a case sanction 
of the Collector is at all necessary (a) Muua- 
mat Sairan v. Ghana, 8 P.W.U, 1908 (Bov.). 
.James Wilso.s, j. c 
Reference .—82 P.R. 1900, R. 

' (3) Ss. :t, cl. (d) and 19 — Ordei of Deputy 

' Commissionei <ji anting or refusing sanction 
to pennanenl alienation of land—Appeal 
— lleeision—Runjab Land Revenue Act 
S. Id {4). 

An order by a Deputy CemmissioneE under 
S. 6 i3) ot the Alienation of Land Act granting 
or refusing sanction to a perrhanent alienation 
of land reciuired by R. 3. (2) is not final, seeing 
that S. 19 of the Act extends to the proceed¬ 
ings of Revenue oftioeta nndat theprovisiovisof 
^ Chaptci 11 of iRc Punjab Land Revenue Act. 

< The efi<‘ct of the section ta that siufii an order 
\ IS, like othoi orders of Bevmue officers, aub- 
1 jeet to appeal and revision, as laid down in 
that Chapter. Such a» order may, therefore, 
be cancelled by the F.nancial ComuiissioDer in 
the exercise ot his revisional jurisdiction under 
S. IG (4) of the Land Revenue Act. Ram 
Baran Das v. Bardara, 4 P.B. 1908 (Rev.) 
= 7 P.W.R, 1908 (Rev.) ^ ^ 

Wilson, f.c. 
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9,*^PttttJmb Acts—^COnttniud). 

Aet XIII of 1900 (INflJsb Alienation of Land). 

—{Concluded). 

(4) S. 4—Kharah in Hissar Dtstiid, whe¬ 
ther Rajputs and as such agncultmal 
/ri/jc—OniiH. 

Where the question was whether Kharals in 
the Hissar Distrio^; are Bajputs and entitled for 
that reason to be considered an agnenltiual 
tribe, held, (1) that the onus Mas oi* the de¬ 
fendants (Kharals), who .illeged tliat they 
were Bajputs , (2) that KliaraK weie not pioved 
to be Bajputs and as such undoi 4 of l.<ind 
Alienation Aet, an agneuilnial tube. Mansa 
Ram y. Ghulam Muhammad, 117 I-' B. l')08 

Cl.AKK, C. J. 

Refejcuce —24 P H. 1!)0H 72. 

(4-a) S. 5—See No ‘i-n, supin. 

(5) S. 19—See No. 1, supih. 

Act II of 1903 (Punjab Pre-emption). 

(1) Mahtams of Miiiaffarifaih Disti ict, uhi-. 
thei members ofagncultiital frthe. 

Mahtams in the Muzaffargaih Distiict do 
not belong lo an agricuftural tribe for the pin- 
poses of the Pre-emption Aet. Sonun v Rupan 
Bai, 24 P B. 1908=44 P. W. I{. 1908 14.» 
P.L.B. 1908. 

Cijauk, c.c.,, and Buxo, j. 

(2) Scope, 

The act is retrospectn e. li applies to eM>n 
claim to right of pie-emptioii, wlifetlicr tint 
rightacciired before oraftei it'^ eoramcnccinuut, 
Bahadur v Alla,, SO P B. 1907 -19 P.L B.’ 
1908.-14S P.W.B. 1907. 

P.RID, .1. 

Be/emircs.—103 P P. 1901, !W P.ll 1904, 
P. 

{81 Application of—Sale completed befoie 
Pre-emptmi Aet, in fai unt of pei sou hm tun 
piefeientiod righis uudet PunjabLun s w/, 
WTH--Correctness of entry in Biwaj i .ini 
not suppotted byvnstances—Efjeci. 

Where a sale ba\mg been completed betorc 
the Pre-emption Act dime into for<v m f.u mr 
of a vendee with preferential nglits under the 
Punjab Laws Act, 1872. and mutation h.nving 
taken place in favouroltlic vendee, theplamtifi 
rospondaut, |who having no ^roferential right 
under4;he Punjab Laws Act), related through 
a common ancestor, and ‘ nu of the hens to 
the property in stilts, sued for pre-emption, 


9,—PunJmb Acts—{Continued). 

Act II of 1908 (Punjab PFeoemptlon}-^{Uon7d). 

! held, that the Pie-cinption Aet was inappli- 
j cable, by reason of the appellant, having as 
' vendee, made payment in respect of the right 
of pre-emption (o which he was entitled at the 
date ot the wile (n). 

Where the sjiecal custom, in favour of rela¬ 
tions descended from the vcndoi’s ancestor and 
\ linlviiiig bind in tbc Milage had not lieen 
j established and the oiilj evidence adduced by 
! the pliuntifl icspundent wa.s the Hiwai-i-nm 
ot the tahsil which recited the custom set up, 
ludd, that as no iij.-.taiicc of this Custom having 
i been enforced oi ivtcd on. had been cited, 

I the lulc that <in cntij in a Riirai-i-ajn was 
I pioof of Ihe existence ol an alleged custom 
must be moaificd (b) Inayat y. Haqnawaz 
! Khan, 90 P B, 1908-= 157 I'.W K 19a8 
' Bwin, J 

i Refetences -{a) 17 P B. 1908 (F.B ), F; 

(I,) 89 P R 1909, 108 P.B. 1900, F, 117 P.B. 

I 1901, 17 I'R 1908 (PB) and 87 PR. 190G, 
j cried. 

j (4) Custom I’nnjnb Alienation of Land Aet 
I {XTTI of im>), S > 

I 

In a suit for prc-cinption under Si 11 of the 
Punjab Pic-i mption .Vet against the vendee, 
iiintiluled on thegruuud tliat the plaintiff-clann- 
I ant for pn' (uiiption was a member of the same 
agni 111 turn 1 tribe with the vendor, it was held 
' tliat the plaintiff was entitled to the right of 
liro-omption, in lospect of the bind mquestion, 
although the vendee was an “ .igriexilturist” 

■ williiu the ine.innig of S. 2 of Act XIIT of 1900 
' (Punjab .Alienation of Land Act). Mahmudy. 

Nur Ahmad, 101 P R 1907 - 70P.W.B 1907== 

; iriPLH 1908 

I • 

I (.5) S. ‘I {3)—Appheability of Act to a claim to 

j pie-emption cieated by the pi ovmons of the 
Ai t itseij. 

\i col ding to S 2(1) ot uhc Punjab Pre-emp- ^ 
ion Act, 1905, the .Act is intended to apply 
, to every claim to the “right of pre-emption, 
whether that right has accrued before or after 
s commencement,” and the words “whether 
that right hasacctued before oi after the com¬ 
mencement” onl.v amplify this meaning. A 
right created bv the Act may also be held to 
have accrued alter the commencement of the 
Ac Abas All Shah y. Bher Zaman, 22 P. B, 
1908 48 P. W. R. 1908=122 P. L. R. 1908. . 

I 

Claux, c. j, and Bixn, j. 



140 


JL>lGESf OF CASEb. 


9>—‘Puaiab *ActS—{(^ntinucd), 

Aet II of 1905 (Paojab pFo-emption)—(Con^). 

« 

(G) S. H—"Tnbe," meamny o^—Shet/,hs. 

Elhiiulugictil experts dtfferiug as tu what 
constituted a tnbu, the only reasonable con. 
struction of tbe teim as used in S. 11 of the 
Fro-cmption Act (1905) is the broadest possible. 
Consequently, the word “ tribe” willucocssaiily 
indicate the piiliicipa) tribe and not a brunch ot 
a tribe. The framers of the Ai t having given 
no ussi^tauc^ in the right mterpretatJou of the 
term, the word “Sheikhs” will cover, cousc- 
queiitly. Sheikhs of all classes, until some indi¬ 
cation is given that the word “ tube” is used in 
a narrow sense. All Huhammad v. bhaman, 
112 P, K. 1908. 

KmSblNOTON AM) Lal Cuabu, jj. 

(7) Us. 11 and I'i — Sulc of land by ceiidui not 
beiuij viciiibi'i 0 / uiji icultut al li tbc — I vndee 
bmiKj piopi uloj in the lUlaije, not uimiiuj 
wUhih'putriew ojpioiibo to H.ll oj .ilct— 
bull by ineiiibei of uyi iculliual ti ibe Uaim- 
iiiy pie oiiipluiii. 

Whcic a cetiaiii laud had b..cusold b^ a \cu- 
doi, who Witb not a iiicnibci ol an agiiculiiiial 
tribe, to a Vendee, who was a propiictoi in the 
village but who did not come within thepui view 
of the proviso to b. 11 ot the Punjab Pre¬ 
emption Act (11 of 1905). 

held, that, the plaintih, a luujiibci of the 
agricultural tribe, having a light ol pic-ciiiptioii 
under b. 12, had, theitloic, a picteienlial 
right of pre-biiipiiou ovet tlmtot the vendee (a) 

The esseiiee of pre-emption is that the I'glit- 
holdei has a better claim than some one else, 
ids. 11 A. 12 ot the Act have been eliuctually 
drawn in such a wa^ as to sceute that lauds, 
which hail picviuuslv passed into the hands of 
IMitsous hut belonging to the piivileged class 
of ugiicultural tribes, shall, under eoitain 
oircumstanecK, revert to uiembcis of the 
privileged class, if tliej choose to exeioise 
idioir legal rights. Thakur Das v bohawa 
Blngh, 23 P. R. 1908-50 P. W. U 1908-I'J 
P. L, B. 1908. 

Bou£uxbOB and Jvubbinoiun, jj. 

tieference .~(a) 101 P. B, 1907, DAF. 

(7-a) S. 12—See No, 7, sup a. 

• 

(8) 8. m ill) — Pie-emptioii—l*iceinptioii 
based on lelaltonship — Itevei swiiei oj a 
Jeinale included loithtn ike iiicanimj oj the 

* setition~ Hindu Law—Inhet Hance. 


l5d 

9.—Punjab ActSr~(Contimei). 

Act II of 1905 (Punjab Pre>eniption)—(Confa). 

A, the male descendant of a female B, spld 
a properly which 13 hud luboiited from her 
fathei C and others, the male descenduiite of 
B’s real brother claimed pre-emption under 
B. 12 (a) of the Punjab Pre-emption Act, 1905, 
as tlio persons entitled to succeed to A in the 
event of his dj ing without bens. 

The lovviji appellate Court, disagreeing with 
the hist Court, disiiiisscd the suit on the 
giuund that the plaiutiifs would succeed in 
default of male lineal lesceiidanls of B, not by 
inlieiitaucc hut by revelsioii, and they cannot 
tliorefoie ilaim to bo “peisons who but for 
such sale would he entitled, to uihettl the 
piopeitv " vMthlu the meaning of S. 12 (o) of 
Puiijah Pre-emption Act, 1905. 

llcl'l, that, the above contontiori was not 
suuiul. Aceoididiig lo 32 P R. 1895 (F.B ), B, 
when he took tbe piuperty acted as a meie 
cimdn it ppe for cventuallv tr.insferring it to 
the umI hens, , the male descendaiita of* 
her fatbci, who would be the persons entitled 
to succeed iii the event of A il j mg without heirs 
and tbeiefure entitled lo (fru-cuipt tinder S, 12 
(ri) of tht Act The fact that A hail other 
male hens did uotinattci, for, they h&d not 
tioiiLlcd lu asscit then right, and it is open to 
the nil ic leiiiote hens to sue for pre-emption 
if the iieaiei heiis lie.line or omit to assoit 
then 1 ights (a) 

y/elri, .ilso that under Hindu Law, which is 
the personal l.iw of the piartics, the plaintilTs 
aie bandhus and theiefoie ultimate heirs of 
the M'rdur Dat Ram v. Siv Bam 131 
P.W.R 1908. 

(JiiATrs'iijj and BamuAN Jj. 

Heieieiiccs - {a) 21 P B 1U08-=<IG P.W.B. 

1908 and 32 P B. 1895 (F. B.), /-’. 

(8-rt) Sml:i (rt )—Agimuliuial land ijiten lo 
daiiijhui — Sale of such land by donee's 
descendautb—Ileus of donor elaiining pie- 
einption dm mg euistenceof other descem 
danti of the donee—Whether heusoj donoi 
entitled. 

A sister was allowed by Her brother to suc¬ 
ceed to half of the ancestral land o i tbc death 
of their father, 

Uild that, as, when she took the propcity, 
she acted as a mere conduit pipe lor eventually 
transtorring it to the real heirs, vis., thexfiale 
dcbccudautg of her father, vvheie a sale of sueb 
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ij». -Puajmb Aet$—{Continued). 

kA II of 1908 {Puojub Pre-emptioa) ~(Cmtd). 

land in made by her deacbPdant, the beim of 
tbe donor, ni the absence of a claim by any | 
male descendant of tbu donee, bad tbe right | 
to claim pre-emption of tbe laud, under S. 12 ^ 
(a) of the Act. Datta Bam v. Rhiv Bam, 181. | 
P. R. 1908. 

CuArreiMi and Ratoioan, jj. 

References .—n V. K, 1908 A d2 I’. 1 

B. 1895, (F. B.) R. 

(if) Ss.lli{a),Jl and Jb—Sale of mjiicul- 
lural land to remote hetrs while neater j 
heirs existedSuit )oi pre emption by ' 
another 1 emote hen oj eijiial deci.ee o) le- 
Uitiunship with the vendees—Maintain¬ 
ability of suit, 

VVbei'c aplcuiililf sued for piu-cmption claim¬ 
ing that be bad a supuiior right, being an 
owner in the village and an alamaliK, wbcieas 
the vendues weie neither, the vendor having ' 
‘sous and brotbeis who did not sue, and the 
Lower Court dismissed the suit on the ground 
that tbe plaintitl and the vendees were equally 
related to the veiidon. 

HeU^ that cl. (a), b 12 of the .\et was 
applicable to the case though the nearer heirs 
bad not sued foi redemption , held, also that, i 
under ol. (a), S. 12 of the L'uujah Pre-emption i 
Act, tbe right of pre-emption is conferred on 
the whole Ime of heirs, and not mutely on the 
next and nearest heirs at the tune of sale, it 
being further provided that the right intei se ' 
would be detcimniod by the ordci of succession 
i,c„ tbu uearer buir would exclude the more 
remote, and that, under circumsiauces ot the 
case, and undei S. 18 of the Act, the plaiutifl 
was not entitled to ^ue for pre-emption at all, 

t 

‘Held, furthei, that b. 14 of the Act refers to . 

■ cases “ where several pie-empturs are found by | 


9,~PuufMb Act8~(Continued), ' 

Act II of 1908 (Punjab Pre-emption)^ {Canid), 

(9-a) S. 14—See No, 9, supra. 

(10) S. 11 {e)—Rival pre-emptors—Eg^ual 
interests — Preference. ^ 

S. 14 (e) gives the vendor the right to elect 
between rival pre-emptois. Tbe law, as it 
stands, leaves to the vendor the right of deter¬ 
mination. So. among rival pre umptors 
having equal nitcruats, he who is selected b) 
the veudor is to be preferred. Ibrr.him V. llohl 
Bakhsh, 88 P. B. 1908 --154 P. W. R. 1908. 

Kk.msincton and Joiinstonu, jj. 

Refeiences —85 P. R. 1905 (F.B.), 102 P 
B. 1881, 88 P. R 1888, 43 P. R. 1903, not F. 

(10 rt) S 18—See No stipia 

( 11 ) 6 '. ‘i‘’—Oivtnij a fancy ptiec— Hood faith 
- Vic-emption 

X person who, iii his anxiety to puichasc a 
paiticulai plot of laud or to piiruliase laud in a 
particulai village, gives a fancj price is acting 
I in ‘‘good laitb" within the terms ol S. 22 of 
I the Act, although his intention is to render it 
practically iinpussihle for aiiv one with a 
supctioi light of pre-emption to oust him. 

An owuoi IS not deprived by the Aelr of the 
puvilegc of selling for the highest price oileted 
(a). Niadar Halv. Mukh Ram, 13 P. R. 1908 
= 23P.W.B. 1908-100 P.L.R. 1908. 

Rl'llD, j 

Jtefi‘ience.-{a) 75 P.R. 1901, 22. 

(12) \ciidce having superior right of pro-, 
cmption under the Punjab Laws Act to pre- 
emptoi—whether saving dause of S. 2(3) of 
Act 11 of 1905 protects him against pre-emptor 
having ftuperioi rights under Act 11 of 1905— 
Prioiitics under Punj.ib Laws Act (IV of 1872) 
and this Act—See Piii.-MMi'TioN, No. 12, 18 
P.W.R. 1908 (P.B.) 


the Court to be equally entitled to the right 
of pre-emption," i. e., aie touud to be equally 
entitled to acquire the property in pteferener, 
to another pecson, r.e., the defendant vendee, 
aud uot to the uiso of a claimant who is not 
entitled to acquire Jjhe laud in preference to 
the vendee. Jang Bahadur Khan v. Karam 
Khan, 21P. R. 1908-lo P W. R. 19 O 8 --I 14 
P. L. B. 1908. 

HAa’TmAN aud L>i. Ouv.nu, jj. 

JBbfereiice 20 P. R. 1907, sinto overruled 
by m P. B. 1907, U. 


Act of State. 

(1) Juiisdutwn of Civd Courts—Confiam- 
tion of twibei tilled in Native States, 

Plaintifls, British Indian subjects, residing 
in Simla, sued the Secretary of State for India 
foi the value of tiiubor purchased by them 
from the Kaua of Cihund, and eoulieoated by 
urder of tbe Superintendent, Simla Uill States 
while It was within the limits of the Koti States, 
preparatory to being brought iuto Simla. 
Under ihc Punjab Goverumeut Rules, tlie 
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g.—Puttfab kets~(Contmucd). '* 

Afit of Stote. — (Concluded). 

% 

sanction of the State Forest Officer was neces¬ 
sary to the telling of the trees, and all trees, 
before being removed from the forest, were to 
be marked with the Statu sale bammor-murk, 
and any trees removed without such mark were 
liable to uonhseatiou. The timber in question 
not having been so marked, held that the cou- 
hscation was *the act of the Suxicnutendent 
acting in his political capacity, in respect of a 
property oi^a Foreign State, and was done in ' 
foreign territory, and as such was not liable 
to be questioned m a Municipal Court in 
British India. '*■ ’ 

There cannot be an act of State by a soNcreigii ' 
against his own subjects. Such proposition, | 
howevef, lefers to an act diicctud towards the I 
subject, and it does not lefei to an •let nut | 
directed towaids the subject, but which indi¬ 
rectly implicates such subject Kembo v. The 
Seoretary of State for India, 105 IMt. 1008 . 

CUAUK, C.J., and GuATTi!,UJi, J. 

liefeiences .—L.J.K.P.C. (1809), 144, L.H. ' 
19 Esq. 509, 6 Bom.L K. 131, 7 M I A. 537, j 

(2) —of foreign sovereign has no opeiatioii j 
beyond his own territoij—See Ji nisniciiou i 
(Glkkkai,), No. 1 , 12 0.W. N. 777. I 

Adjournment. | 

Pleader engaged transfer ring brief to another [ 
whose name not mentioned in vakalathnamali , 
—Judge refusing to hear such pleader—Junior I 
pleader not instructed to argue—Ilutj of Court | 
to grant adjournment—See Aci X ok 1859 
(Bf.ngai. Reut Recovuiiv), No. 1, 7 C.IiJ. ' 
42t>. 

Adjuatment. 

MoBoy-deeree against several defendants — 
Agreement dischai-ging one of them—Part ad¬ 
justment of decree—Certificate necessary. See 
Civ. Pho. Code, No. 1G9, 4 M L.T. 229. 

I 

Adminlatration Bait. 

(1) Ketate belon^imj to a Uciiuj Hindu — 
Civil Court—Competency to entet lam the > 
smt—Civil Procedure Code. iS 11. 

An administration suit brought to administer ! 
the estate of a living Hindu debtor cannot be 
maintained in a Civil Court- (a) GanAaFam 
Koval V. MaglndaB KbuafaaldM, 10 Bom. L.B. 
519=^32 B. 381. 

Cbakdavaukau and Ueaiw, 


9.—Punjab Acts—iConlmucd). 
Administration wAt.—(Concluded). 

lieferenccs :—(£») 29 B. 96—0 Bom. L.U, 863 
Ei,pl. • 

(2) —by judgement-creditor againat executor 
of deceased judgomout-debtor, scope of—Whe¬ 
ther suit merely concerned with oxecutioB of 
decree—See Civ. I’uo. Com,, No. 181, 12 
O W.N. 614. 

(3) —b\‘hciib of the deceased—Subsequent 
administration suit l>v a cieditor—Conduct of 
the suit. See PiiAcrici;, No. 15, 10 Kom. iJj.B. 
1166. 

Administrator. 

(1) Adiniiiii,tialot pendente litu, ■postfion (>/, 
aftei suit - IntelJei ence— Executor dc son 
tovt—Applicabihty of principle to llmdus. 

On the icrmiii.iti^n of the appointment of an 
administrator pendente hie in respect of the 
prupeity of a Hindu, if he continues to hold 
and deal with ihe property in the same way as 
be did prior to the date when his appointment 
came to an end, ho can be sued as a quasi 
executoi de son toi t. Kshtith Chandra Aoharjya 
Chowdhury v. Radhika Mohan Roy 12 C.W.N. 
237-J M.L T. 117 35 C. 276. 

Mvclevn, C.J., Hauiiiaoton and FnErcuEit, 

jj. 

(2) Cmuinal misappiopi latuni by—Eo cx- 
pj ess tindinq—Genet al obsei rations injudtj- 
vient, effect of. 

Where ihoro is no expros'? finding in a judg¬ 
ment that a person was guilty of criminal mis¬ 
appropriation as regards any of the sums of 
money for which ho, together with the other 
administrators, was held accountable, the geue- 
lal observations in the judgment, which go to 
show that, in the opinion of the Judge, that 
person, together with the other administrators 
had acted dishonestly, are not evidence that, 
as to any particular claim, that person was ori- 
minaily liable. Eratala Gurunathan Chetty 
Y. AddippallyRaghsvalaChetty, 3 M.L T. 394 
-8Cr. L.J. 147. 

White c.j., and WAdlis, j 

Beferences .—m M. 99, 2 M.L.T. 529, Appl , 
0 A. 234, 27 M. 71, IJ. 

(3) —, suit by— V Letters ” must issue before 
be can sue—Civ. Pro. Code, S. 50—See Civ. 
I'KO. Code, No. 73, 12 C.W.N. 788. 
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f.—PuaJab Acis~(CouHnued). 

Mminlit 'AtoF:— (Concluded). i 

Appoiniiucut of udmmistmtoc pendente lite, < 
—, Qo legal ropresentiativo of creditor m exis- i 
cntje—. siee Contuact Act, No. 1, 4 M.L.T. I 
335. 

Administrator General and Official Trustees | 
Act. I 

See Act V of lUO'i. | 

Admission. | 

(1) Statement lu pUmt uuchailvngud and | 
made by putuidar after itauefcr of iiiteieiit not ' 
binding upon ttaubfmee—See Kfo. Vlll of , 
laifJ (PtTNi), No 3, 7 C.L J. COl. i 

(‘i) —by mortgagee camiut opeiate to malvc 
nioitgage redeemable wliicli by l.iwvvauint- j 
deemable ait ubc time when the admibbiuii wab 
made. See Muiao-iiCiK (ituoFMFTiOK), No 20, < 

II O.C. 235. j 

(3) Etteet ul aduubbioii ul defeiuiaut m biut ! 

Uiibed oil uuiegibteied docbuiciit luadmisbiblu , 

III c\ideiicc. See liiiumTUMTON .t.CT, No. 5, 4 | 
M. L. T. 364. 

Adoption. 

(1) Peiiun talcen a!> an adopted child wUh I 

the intenlwn tliatjie in ^lie Dlumld inlicni 
Jroiit adoptive i>areuts>, wliethei comlUiiteti i 
valid adoption. i 

Tile taking ot a peitiou a.-< .in adopted buu oi > 
dauglitei with tbu luteiiiioii tlial he oi blie 
bhould inherit liom the adoptive paieiits would 
eoustitute a valid adoption of the child ab a ^ 
keitliim child. Ma Gyi v. Ma Seik, 14 Bur. 

L, E. 133, ' 

Ibvvin, o. c. j . a Oumom), 

(2) —luhereutJv invalid—Need not be Hide- I 

pendently impugned—Limitation Act.-itt. 116 j 
—See MAHOJiiiOAN Law (Inhukitanci.), No. 1, , 
60 P. W. R. ly06. I 

I 

(3) Rcprebeiita*iou by widow that bhe v\ab 

auihoriaed to adopt—Widow actually adopting 
a certain perboii—Suit by reversioner—Adopted 
son incurring heavy expenses to maintain adop- ! 
tion—Suit by widow loi dcclaiatton of her | 
lucouipctcney to .idopt—Widow cbtoppcd fiom 
mainl.iimng buit. See Esiovi'hl, No. 1, 5 A. | 
L. J. 568. I 

(4j See CcsTOMs (PiufjAU) ( 

Advene Possession. 

(1 )—,question oj fact — Title—t/iinediciton of i 
DmtrKt Judge 'n appeal. 

Where the plaintiff in a case claims title on i 
the bafts of adverse iKibbUbsioi' for more than j 


f M.—Puttjab Acta~iContinned). 

Advene PlfOMesslon.—^ 
twelve years, it was held tiiat the question 
whether the possession alleged was of such a 
kind as to enable the plaintiff to acquire a title 
was a rj[uebtioii of fact, and that the Distnot 
Judge had jurisdiction to dccKie that question 
m appeal on the evidouoe. Muthusawmy 
Asari y. Ramasawmy Iyengar, 3M.L.T. 290. 

WiriTK, c J., and Millkii, j * 

(2) Plea of—in the alternative of a specific 

title. (, 

It lb open to a party to allege a bpecihe title 
and in the alternative, a title by 12 years’ 
adverse posbcsbion. May Yin Y. Ha Pu, 4 L. 
B. E 238. 

Ibwin, j. 

Ue/etence —I C 000, F. 

(3) Possession —Uncca-shaiei—Joint pi operty 
— Whelhet adverse jmsessioH. 

Exclusive pobsebbiou of a co-owuerof piopeity 
which originally bad been joint does not pei se 
amount to adverse possesbioii as against his 
eo-shaicis. Whcio one of the two sisters tc- 
uiaiued in possession of the father’s property 
foi twenty-one years and the other did not 
“paiticipatc in possession,” held, that that 
only did not make her po«st'&bioii adveisc (ft). 
Parbati v. Ram Prasad, 5 A. L J. 511A- 
W N. (1U08), 231). 

Si vnhkv, c.j , and Kakamvj' Hlsain. j. 

Itefercnces - (c) 1 0. L. R 364. 3 C. W. N. 
774, n. 

(4) Abscitioii of limited interest—Whether 
can lead to acquisitiuii by adverse pobses.sion of 
an absolute title—See JtKisnitTioN (of Civil 
and Elvenuk Couiits), No. 4, 7 O.L.,J 499. 

(5) Acquisition of limited interest by—See 
Limitation, No. 9,17 M. L. J. 469-^3 M. L. T. 
187. 

(6) Assertion of proprietary right by mort¬ 
gagee after fruitless foreclosure proceedings— 
Mutation in licveiiuo iceonls in his favour—• 
Whether he can stait possession adverbc to 
uiortg.igor—See jroit'K.Ac.Ei:, No. 1, yOP.L.E. 
1908 

(7) Usufructuary mortgage—Ouster of iliort- 
g.igaes—S pc Moktoage (UsLFuuciLAiiy), No. 

1. A.W.N. (1908), *25.. 

(8) ~ ot ma,liki and shaimlal laud—I’laintiff 
suing defeudantb for recovery of4aiid of which 
their fathoi and they thomselveb recorded as' 
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9.—Punjab Acts-iContinmd). 

Advene Pt^neBafon:—(Concluded). 

proprietois in IfiCSand 1892~In 1868 plaintiff’s 
fathers recorded as minors—Defendant entered 
as in possession on then behalf—No ad%ersc 
possession by defbndant-—See Akandokmunt, 
No. 1, 97 P.W.tt. 1908. 

(9) —, title b}, cannot be iie((Uired In lessee 
entering into possession undet lease, lig.iiiist 
lessor pending term of lease—Conditions loi 
acquiring suejj po.ssesaion—Meie non-p.i\ment 
of rent whether cieates adierse poi-session in 
lessee's fa\oui—See K\ ini M’K Act, No Jfi 7 
C.LJ, ()15. 

(10) Suit bj landlord to lesnine occnp.incy 
light on the de.ilh of the -widow of lini.int 
—Plea of ftdveise po-session by person cLurn- 
ing through widow. See Oc'i’i i>\nc\ Kk.iits, 
No. 1, GO P.R 1908. 

(11) Suit foi possession on title In piuchase 
Title notpicnid 1'itle b\ adeerse possession 
not being nifeirible fiom pl.iint or issue — 
Effect. See Posskssio.n, No 8 IMLT ‘141 

(12) Mahorned.an widow in possession of pro- 
jierty in lieu of dower--Loss of possession In 
widow—Adiorse possession l-\ sii.ingei. See 
?d\noMioncN l.\w (Winow), No 1, \ \V N 
(1908). 250. 

(IsJ) See TitANSi''J-:n of Puoi>kht\ .Act, No 8 
4 M.L.T. .‘127. 

(14) Common holding—Ownei leaving his 
share in possession of co-sh.irei — \d\eisc pos¬ 
session, how established See .Aiiandonmunt, 
No. 2*, 120 P.R. 1908. 

(15) Suit for ixibbGShion —Plaintiffs alleging 
that defendants were tenants of other than 
suit lauds and (hat by trespass they got suit 
land within 12 \eais before suit—Defendant’s 
possession, for more than 12 > ears proved— 
Effect. See Posskssion No 10, 8 C. L J 557 

(16) Declaration of title based on—Claim 
based on adverse possession not set up in the 
pi#int—Practice -Pleadings—See PRAniCK, 
No. 18, A. \V. N <1908), ‘277 

Advoeates. 

Right of, to appear and plead instructed be 
vakils of the High Court— See Phactick, No. 
4, 3 M. L. T. 822 

Affidavit. 

Where the facts in a petition to High Court 
appear sufficiently from the judgment of low er 
Cotirts, no affidavit need be filed. See Civ. 
Pao. CoDB, No. 98, 8 C. L. J. 308. 


] 9.~PuttJab Acts— {Conttlined). 

j Agent. 

(1) Father iiccr“dited, of joiiP family consist- 
I iug of father and sons—Father’s lepreaen- 

tative without written authority—Act of father 
' binding on sons—See Hixni Lvw’ (Joixr Pa- 
wii.y). No. 8, 12 C. W. N. 687 

(2) Conditions foi suing liy agent - .Absence of 
principal fi,om jurisdiction—Objections first 
raised m second .ippcal -M.imtamabilit\ Sec 
Ct\ Piu) (’odk, No. 60, 4 L 15 R. 284. 

• 

(-5) I’.ikkx .idiit agency—Place ot pcrforinaneo 
of acoiitraci b\ a pakka adatia— .fuiihdictioii— 

I See PaivK\ A|>\t Aokso^, No 1, 10 Bom L. R_ 
1210 • ' 

I (1) Receiver appointing tnlisildar—Agci^t and 
j hiib-ageiit—Suit for accounts not lunintfunablo 
against tah'^ildai —Sub-.igeiit liable to render 
accounts to leceivei 'See Arroi nts. No 'i-u, 8 

Cl I 111 

(A)--See Pkinpipai. and Ac.fnt 

< Agreement 

Instalment liond exi'ciitcd bv some of the 
1 judgment-debtors m dccicc-holdei's favour in 
icbpect of decretal .inioiint—Whether it is a 
mere agu'ement to give time-Whether the 
whole agiccnieiit illcg.il owing to the agreement 
' to give time not having had Court's sanction— 

' Right of docice-lioldei to sue upon it —Sec Civ. 
Pko Codk. No 167, 12 <’ W N. 674. 

Alienation 

(1) - bv step-mothci vvbetlicr and when bind 
1 mg on step-son—Sec Hindi i.aw (Gi abdun- 
j sun*). No 1,4N L R. 20. 

I 

j (2)—bv fathci—Necessity for sale established 

—Coiisideiatioii for sale higliei than the 
I amount nccc-haiv to raise—Objection by sons 
I validity of—See Civ. Pbo Couf. No. 2.57, 144 
I P L.R. 1906 = 8 P R. 1908 

j Where there is a custom of piimogeniture- 
; tliem IS no restriction on the alienation by the 
j mcumbent foi the time being, unless a special 
custom IB proved lo the contrary. Sec Primo- 
ciBNiTi UK, No. 1, 8 C L..T. 274. 

I Alienation of Land Act. 

I See Act XIII of 1900 (Punjab), 

{ Alteration. . 

Bill of exchange or promissory note exhibit, 
mg the appearance of alteration—Whether the 
onus lies on the person suing to account for it 
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9t—Puaiab Acts — (Cmtini/ed). 

Aiteratton •.—{Concluded^. 

—JVhethorin othor docuraentb the alteration 
le presumed to have been made before exe¬ 
cution. See Bcrdrnop Proof, No. 4, 14 Bor* 
L.R. SSIS. 

Alternattve defence. 

Possession either as ii tenant or foi more 
than twelve yeais. See l^issKhtiuN, No 10, 8 
C. Ii.J.557. • 

Amendment. 

• 

(1)—o| decree by way of .implific.itiou of Us 
wo*d*ng —Aftiimaiioii - t'lv. Pro ('ode, H .'>% 
-See Apvkai. To Pius\ Coincii., No. I, (i‘i 
P.W.R. 1908. 

(•J) Appeal dismissed under S. 551—Couit 
taking action under S. 551 is the onl> Court 
having jurisdiction to make—Amciidinont o*^ 
decree. Sec Civ. Piio. CiRm, No 301, A NV.N' 
(1908), 109 

(.3) Limitation for execution of .nucnded dec. 
roe. See Exkoction of Dfciii i', No 0, P 10 
O.C. 92. 

(4) Plaintiff falling^ on a promisoiv note iii 
favour of himself and otbeis added as defen¬ 
dants— Pica that he alone not entitled to .Miiouiit 
claimed—PlaintilT allowed te amond plaint 
See KxncM'roN of DrnirK, No. 19, ll () C 
225. 

American authorltes. 

—value of-See Libfi. No. 2, 12 C. W N. 
)a»3 (P. C.) 

Ancestral Property. 

(1) See Bauhvins, Oiiant, No. 2, 8 C L.J. 
124, No 1, 12C. W N 966. 

(2) —, deriiiitioii of- Onus 'piobandi of pioviug 
ancestral property on ®on — 'Vnccstral property 
mixed up with self- acquired—Whole to be re¬ 
garded as self-acquired—See Oubtomk (Punjab), 
—Alien sTioN No. 18. 128 P.W R. 1908 (P.C). 
Animal 

(1) — FiUpiuint —A’seope and re-caphne 

— PfopeU'yof 0) tgtnal otmer when ceases. 

An elephant, aftgr having been for a long 
time in a state of domestication, stayed from 
its owner, but was rc-oaptured by another j 
person and rosuincd lU domestic hubith on he- > 
ing ro-oaptured ^ 

Ifeld, that this was conclusive proof that the 
animal was not wild and that., the owner’s pro- 
^rtyln it never ocased. 


9.--PunJab Acts—iConHmt&i), 

i ‘ 

Animal — {Concluded). / 

Whethore, in any case, an elephant which 
escaped from a life of domestication was wild 
or not must be decided upon the oiroumstanoes 
of the case. One test is the Antmus rererfeiidi 
and another, whether on re-capture the animal 
had or had not to be treated os a wild animal 
i (n). Hahadey Mohanta v. Boloram Gogaln, 
I 12 C.W.N. 647-35 C. 418. . 

I * 

I Stki'hfn and Holmwood, j.t.^ 

I Iteteieiice —{a) 21 W R. T.'i (1873), 3 C.L.R 
I Ol.’i, eonsideied. 

I 

! Annuity 

Smt to enfoK e arieais of annnitv — Not a suit 
to eiitorce trust, but suit for inone.v. had and 
received by defendants for plaintiff’s use, or 
one in tiovcr—Cognisable by the Presidency 
Small Cau'-e Court—See Act XV op 1882 (Pbf.- 
srnKSCY Hmai.l Causf, Coukt), No. 1,10Bom, 
L.R. 7.58 

\ Appeal. 

' (1) Gkneiial. 

(2) Sf.conp Apfual. 

(3) ('I’o Puivv Coi Nim.T 

- i~-(GtaeraI) 

{l)~aijainst tenmnd, irlien to be joesented — 
Knoneons oidet carried atit-Sub segment 
ptoceedings, lehfflier void — Waiver—Pinal 
disposal of suit, date of—Validity of re¬ 
mand oidei when to be ehallenged—Civil 
Ptocedure Code (Aet XIV of 18811), 8s. 562 
and .IGI—Alternative but not co-exihtent 
lemedy. 

Per Stkfhkn, .1.—An appeal against a re- 
i mand order, presented befoie the suit is fluBlly 
j disposed of under that order, that is, before 
the final decree III the suit has been passed, is 
I good, but a part) cannot wait till 'the final 
. dispos.i] of the suit and then appeal against the 
interlocutory order without appealing from the 
decree lu the suit 

Pioceedings subsequent to an illegal order^f 
remand might be valid under certain circum¬ 
stances (a). 

Pei Mookkrjee, J —Although when a Court 
of first appeal, purporting to act under 8. 562 
of the Civil Procedure Code, remands a case to 
the Court of first riistauec which had not de¬ 
cided the suit merely on a preliminary point, 
the order is erroneous, )ot if theorderof renuind 
has been carried out subsequent prooeedii^^ga 
are not void merely because of such errqjp, and 
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Appeal~(Contimi£d). 

- 1 —(General)— (Cwtinned). 

will be set aside only if it is established that 
the erroneous remand order has afFocted the 
merits of the case^ The error does not affect 
the. jurisdiction of the Com ts, and consequent- ' 
ly mav bo cured bv consent. | 

^ The pioviBions in Ss. 5G2 and 5fi4 of the Civ il 
Procedure Code were introdnced for the benefit | 
of 1htigant«, so as to guard against a ffesb 
trial of the whole cause in the Court of first ' 
inataiioe and to protect tboin from the d3lay, 1 
trouble and expense of aficsh .tppeal. 'fj there- i 
fore, litigants find it the inoic advantageous | 
course that the whole case should tiere-tned ■ 
and consent to such apr'tcdun*. an oidci of \ 
remand contrary to the pioiisions of S. 5(i4 of I 
the f'lxil Pioceduie Code is not mill and void. | 
\ party who has co’ispiiti'd lotncli .111 ordei 
Is not entitled to treat it as void and mc.ip.ible 
of being validated hv consent or vv.'Mver {h). 

Under soiiio circumstances, the fiii.ildisposal 
C)f the suit may be taken lobe Iho deliveiy of 
the judgment. 

When a litigant has the light to choose 
between two remedies which aie not eo-existeiit 
hut alternative, he rnav select and .idopt one 
as better adapted than the- other, to woik out 
his purpose , blit once he has made his choiee, 
and adopted one of the alternative' leincdics, 
bis act at once operates as a bar as legnrcls the 
other, and the bar is final and absolute. 

Whore an order of ic'niand has hc'cn made, 
its viiliditv may be eliallengcd clnectlv and 
immediately by an appeal iincler S r,HS, 
el. 28, or indirectly uridei S. .'>91, when an 
appeal IS pieferred ngjiinst the final decree iii 
the suit. The party aflecled by the order of 
remand should make his election, lie may, 
if he chooses, prelcr an appeal ug.iinst tlu' 
order of remand, and obtain a stav of pi-oceed- 
ings during the pendency of the appeal; 
he may, on the other bond cairy out the older 
of remand, take the chance of s. successful 
termination of fibc suit III his favour and, in 
the event of defeat, prefer an appeal against 
the final decree in which the validity of the 
order of remand may be questioned. He eaii- 
iiot, however, if ho has carried out the 01 dot 
of remand and taken the full benefit of it, 
turn round and prefer an appeal against the 
order of remand (c). Bainknnta Nath Day v. 
Hawab SallmnllBh Bahadur, 6 C.L.J. 547=^ 

12 G.W.N. 690. 

StSphek and Mookbiuek,^}. 

11 c 


Appeal—[Co'iihnucd) 

-1— (General)—(Ociu* Jilted). 

References' —(«) 28 C. 324 = .O C. W. N. 509, *£ 
G.L.J. 71. 2*. (6) 28 M. 4.37---15 M.L.J. 236, 
R (c) a C.Tj J. ,580, cons. 

(2) Arbitration—Ana id — Cir.Pio, Code, Act 
XJVoflSS'i, Ss .‘> 20 , .m. r,2‘i, 523,-524, 
.~>'i'> and .5 to — Rerision—Distinction betveen 
Ss 5'i(> and .523, C P.C., ns legaids appeal. 

An award*was madehv a priv.itc arbitration, 
appointed out of Court, in favour ot N and S 
against S, hi, and 1), and in f.ivoui of f> against 
S, hi. Then N, S and f) apiitied under S. 62.5 
C P.C. to h.i\c the award tiled m Court. S & hi 
r.^ised cort„im obiectious which wete di'-allowed 
hv the District Judge who ordered “tlic award 
to he tiled .iiicl de< ree passed in ac'cordaiice with 
the tcinis theieof.” 

S A hi app.' lie 1 At the he.iiing of the appeal 
two prolnniii.iiy (jnesfions were raised — 

1 Whether.in appeal lies ag.iinst an oMcr 
uiidi i S. .526, C IM' , diicctuig an awaid to lie 
I fill'd. 

2. If iiol, whether such .111 order is open to 
revision on the giounds iirpyd in the api>eal. 

Held, by the Full Keiii h unanimously that 
.III appeal does not lie Irom an order under S. 
.520, C.P C., diiceting an awaid to be filed, nor 
I fiom ihc clfcri'C' p.a.s.sed in teiins of the award 
' as thcie is only one deeiee in the ease, vi- , 
the filing of the awaid and the consequences of 
the decree being passed m teims of the award, 
How fiom that ordei and no fresh order is re¬ 
quired loi those consequences to result but it 
IS not so in proceeding-, under S. .523, C.P.C. 

Jle/d, also, that no revision lies in such like 
e.iscs cm the giuuncls on which no appeal is 
I allowed (n). 

Held, hv the division Bench, tl/al lu the ap¬ 
peal no ground for intcifereneo on revision is 
shown. Shankar Mai v. Nathu Mai, 58 P. 
W K, 1907 (P.B,) = 1 P.B. 1908. 

Ci.MtK, c KnssixfiTCN and Johnstone, 

33 

References —(«) 84 P.R, 1901 oves ruled by 
25 P.B. 1902 (P.C.), 2.5 P.R., (1888) (P.C.), 89 
P.R. 1902 (P C.) , 10 C.W.N, 601 and 11 C.L. 
J. 153, Jolhywed, 33 C. 757 ; 27 A. 626 ; 29 M. 
803, Diss. • 

(3) Suit for partition — Civil Procedure Code, 
S. 562 — Remand — Appeal—Court fee. ^ 

A District Judge, in appeal in a suit for a 
partition of a house, remanded the suit, after 
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Ap/Mi—iContimied). 

—,— i—(Qtawal)—{Contimu>d). 
deciding to what fractional shares the parties 
were entitled, in order that the partition 
might be carried out by the Court of first in¬ 
stance. The District Judge, houever, erioneous- 
ly described his order as an order of remand 
under section 562 of the Code, held, on appeal j 
from such order, that the memorandum of 
appeal must bo stamped as an appeal from a j 
decree. Umra All Khan y Abdul Subhan , 
Khan, A.W.N. {im), 40- 5 A.L.J. 545. 

Aikman and Kauamat HrsAiN, jj. 

Reference A.W.N. {1P89) p. 198, 1<\ 

(3-n) Tnlalnna, not fiM within lod fixed 
— jfppeal, whethn con he disnmsed fni | 
defnvlt — (hr. J’lo. Code, (Jet XlWif ISHU) • 
S. 5!>7. 

Held, that U was wrong for » .Judge to dis¬ 
miss an appeal before the date fi\ed for the 
hiring of the appeal had aniAed, and before 
too it bad been ascertained whether the notice 
to the respoudents ceuld or could not have 
been served by the date fixed for the hearing, 
on the simple ground of the failure of the ap¬ 
pellants to depoBit«;,he necessary fees for issue 
of notices within the time fixed by the Court. 
Chandra Nath Dasi y. Kaliprasanna Chakra- 
yartl, 35 C. 585. 

Bbbti' and Doss, jj. 

(3-6) Court oj additional Disti let Jtidqc — 
Tiansfer of appeal. 

Per Cmiam —The Court of an Addi¬ 
tional District Judge is a Court under the Dis¬ 
trict Judge’s adniinistraliie (ontiol and the 
District Judge is competent to make over to 
the Additional District Judge an appe.al which 
he had withdrawn fiom a Suboidlnatc Judge 
to whose fik it had at first been transferred (ffl. 
Rakha Chandra Tew ary v. The Secretary of 
State for India in Council, 10 C. W. N. .S4] - 8 
G. L. J. 84 

KaMPINI and WoonRon k, jj. 

References-.—[a) 9 C. W. N. 705 = 32 C. 87.0 
commented on. 

(3-c) Appeal presented on behalf of eleceased 
party—Legal representative bt ought on 
record — Dela]f — Limitation Act, S. J. 

Although an appeal presented on behalf of a 
deceased party may be bad, yet the Court has 
power, in a proper case, to treat the appeal .is 
having he#n properly ‘filtd on the t.iy on 
Whieh the legal mpreseiitativeH were made 
. to the appeal, biid to excuse the delay 

fiof the Liuototion Act, 1877. Ifoothl 


Appeal— {Continued). ^ 

-1—(Oeneral)—(ConfinMcd).* 

Bnbbarayadu y. Data Ltngayya Oaro 
Saryapraoharalingam Gavu, 18 M.L.J. 461. 
Benson and Sankahan Naie, jj. 

(3-d) Dcciee- Remand— CtrtI Procedure 
Code, S. Sti‘!—Declaratory suit relating to 
tiro pieces of land dismissed in toto by first 
Couit upon preliminary point—App^ate 

• Court dismissing suit as to one piectffeiid 
le'iianding case as to the ofher piece—In- 
apphcability of G P.C , S. 562—Illegality 
of Older —Scope of appeal fiom order of 
lemand. 

X’laiiitiff prayed for a declaratory decree of 
title to two plots of land, one in Lahore, the 
othci m ichni. The fimt Court drimissed the 
whole suit on thegioiuid of w.uitof jurisd’otioii. 
On appeal the Divisiamil Judge, agreeing with 
the first Court, eoiifiimed the decree of dismiss¬ 
al as to the Lahore laud, but reversed the 
decree as io the Ichia land, and remanded the 
suit as 1 eganls that portion of the claim uuder 
S. 5(i2, Ci\il Procedure Code, for .r decision on 
the merits. 

Plaintiffs prefer led an appeal under S. 588 to 
the Chid Couit impugning the whole order of 
the DiMsional Judge. Bespondeiit contended 
that as the appeal was only from an order of 
remand under S. 062, Civil Procedure Code, 
the rest of the order could not bo attacked 
upon such appe.il. 

Held, (t) that the appelhint cannot be depriv¬ 
ed of the right of apiieal as to the Lahore land 
simply bee<iube of the joi in of the Divisional 
Jndgr's order, which, while finally adjudicating 
upon the plaintifl's claim to the Lahore land, 
was not incorporated m any decree from which 
an appeal might bo preferred. 

( II ) That S. 562, C.P.C., was iuApplicabloto 
the ciise, as the Divisional Judge, on appeal, 
did not I ererse the deci ee of the fii>t Court upon 
a )>i'eliminary point, but »p6r/n it to the extent 
of the claim to the [.ahore land, and iwersed * 
it only in part 

( III ) The order was illegal also, because, if 

acted upon, it would result in two decrees being 
passed in one and the same suit, wfaioh ia 
illegal. Unless the decree as a whole is revers¬ 
ed upon the preliminary point, a remand 
under S. 562, C. P. G., is not permissible (a). 
Amolak Shah y. Charan Da$, * 149 P. W. B. 
(1908). * 

I 

Battiuan and Lae Cuand, jj. 

Reference .—8 P. B. 1892, F. 
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—-—I—(G«|f«r»l)—(Co>t<i»u«ii). 

{i) Huii—Dismissal—Appeal by plaintiff and 
defendant—Pivceduie. 

PUtntiS broughl uu action fur ojeclmcnt ! 
wbiohwas dismisbeiTonthc ground that it had | 
been brought for a part of the teiiauc}, and J 
therefore, not maintainable. The plaintit! | 
appealed and the defendant aleo filed an appeal ; 

a finding in the judgment a^ to the | 
nature of ihe tenancy. The Judge decreed the 
defendant’s appeal and affirmed the order uf 
dismissal: 

Held, that the procedure was ofFoncaus. As 
the suit had been dismissed, the defendant 
could not appeal. The plaintiff’s apjical should ' 
have been -heard first, and if his grounds 
proved to have been well-founded, the defen¬ 
dant’s objections should then have been con¬ 
sidered. Aga Mohammad Hedhi Tehar All v. 
Umeah Chaadpa Ohatterjl, h C.L.J. 552. 

Baiiii’im and Moukkiuisu, ». 

(4-a) Appheatiun as further appeal, when 
admissible. 

In this case an application was admitted as a 
further appeal as them was a ijuesl.iun of 
custom involved and the case was one of 
sufficient importance. Khan Muhammad v. 
Sher Muhammad, 136 I’.K. 1908 (note ease, 
p. 62‘i). 

Si» CuvULKS Roe, c.j., and Fkizlle, ,i. 

(.9) Ptocoodiiigs commenced under the old 
Act—Kight of appeal given b) the new Act, 
whether can be of aii\ avail—Right of appeal, 
not a matter of procoduio—See Acr III ok 
1876 (MAMLAiDAR'sGouia’&),No 1,10 Rom. L. 

B. 330. 

(6) Appeal dismissed under S 5.11, C.P C. 

—Applicability of provisions of S 671, t’.P.C. 
in their entirety to such case. See Civ. Tuo. 
Code, No. 327, A W.N (1908), 115 

(7) Objections by respondent against a party ' 
iigti appellant in the, and having distinct 
interest, whether permissible—See Si'Kciiic 
Beuep Act (1 of 1877), No. 1,11 O.C. 93 

(8) —Whether lies from order of Court of 
Agent to Governor at Visagapalam—See \t"r 
VII Of 1889 (StJCCEBsioi! Ceutificate), No. 7, 
a M.L.T. 264. 

(9) Suit relating to charity—Suit by Advo. j 

cate-General at instance of relators—Dismissal i 
of suit—Right of appeal-See Civ. Pbo. Couk, i 
No. 291» 9 Bow. L.B. 996»a2 B. 156. I 
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——1—(General)—(Confiiwied). 

(10) —against the decision of the Assistant^ 
Collector on a question of proprietary title— 
Sec J aKisuicTioM (Civil and Bkvenue Coukts), 
No. 7, 4 A.L.J. 086 = 30 A. 25. 

(11) —from orders governed by procedure of 
S. 561, C.P.C.-Seo Civ. Pno, Code, No. 810, 

3 M.L.T. 248. 

(12) Order ^of District Judge sanctioning a 
moitgagc in favour of a particular person in 
preference to another—Whether appeal lies. 
See Act VIII of 1890 (Guaudian and WAUDsf, 
No. 6, 11 O.C. 29. 

(13) —by one of several unsuccessful defend- 

auis—Want of jurisdiction in appellate Court 
to decree claim against the sucocssful defend¬ 
ant 111 absence of appc.il by plaiutift—Costs— 
See Ju'iiihUicnoN (oi Civil Colkts), No. 2, 
57 r W.B. 1908. , 

(14) Oidei ofCuuil refusing tomakecuudi- 
tiou.il decree for foreclosure absolute, whether 
appealable. See Mouiuale (FuUEOLObUitE), 
No. 1, IN.L E. 51. 

(15) luipussibili!) of lestoijiig parties in statu 
ipio —Order as to stay of exceutiuu— Bight uf 
appeal—See F.vecl iion of Decuee, No. 9, 3 
M.L.T. 307. 

(10) Additioiiitl evidence on appeal, when 
admissible—See Cin. Pito. Code, No. 323, 3 
M L.T 308. 

(17) Oeeree in favoui of plainlilT foi portion 
of his elaini -Jixccutioii of such decree— 
Wbelliei be can prosecute appeal as regards 
poitioii of claim dismissed—See Execution of 
D ucwii'., No. 2, 31P R. 1907. 

(18) Application uf judgment-debtor for re¬ 
sale after confirmation for sale—Dismissal of 
application foi default—Dismissal of fuither 
application for iomcw—R ight of appeal—See 
Ci\ I’KO. Code, No. 211. 25 P.R 1907. 

(19) -from ex iniitc decreo and application to 
..el It .iside, whether may be pioeceded with 
siniultatieoiisly See Civ. Pile. Code, No. 
91, 12 C W.N. 885. 

(•A)) Whether appeal lies froui an older of re¬ 
mand aflei dceisiuii of the suit iii compliance 
with thcordei. See Civ. Pno. Code, No. 314, 
A.W.N. (1908),76. 

(21) —if lies against an order reversing an 
order setting aside a sale. See Ci v. Pro. Code, 
No. 706, 7 C.L.J. 282. 
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A ppeMl~(Gontiiiucd). 

-1—(Oeneml)— 

, (22) Method of computing period of limita¬ 
tion prohcribod for appeal—See Limitation 
Act, No. 10, 14 Bur. L.E. 8. 

(23) Appellate order confirming order retain¬ 
ing plaint for amendment not open to rcvihion, 
but may bo quchtioned ni appeal froni final 
order rejecting plaint, if any—See Civ. Pi«> 
COUK, No. 76, 16 P.W.R 1908 

(24) —agaiiiht Court’s older sinking out co- 
defeudaiit'e name—See Civ. Pbo. C'odk, No. 
dS, 71 P.K. 1907 = 37 P.L B. 1908 

(25) —, questjon as to want of junsdiction 
appearing on the face of pleadings cannot foi 
the first ft me be laised in—Sen Ji'uibnic'iioN. 
(OnNUtAr.), No. 2, 7 C L J. 152. 

(26) —, whethei, lies against order d'-missing 
application opposing execution of piopcitj, 
claimed as Irust-proportv—See Civ. Pko. Com., 
No. 158, 18 M L..T. 21. 

(27) —does not lie against order i ejecting ap¬ 

plication, undei S. 103, Civ. Pro. Code, for 
reviving application, under S. 311, of the Code, 
dismissed for default—Express language ueecs- 1 
sary to cieate appelfati. jurisdiction—Sec C'lv. 1 
Pao. Comi, No. 89, 10 O.C. 353 | 

^28)—from a decree passed after leiiiiind— i 
Appellant vvhctliei allowed to le-opcn llie dc- ^ 
cision on which the remand le made—See Civ. i 
Piio. Code, No. 312 10 O.C. 350. 

(29) —, Whether order n fusing to le-adniit 
appeal icjcctcd foi appellant’s failuic to fui- 
nish seeuiitv foi costs of lespondcut undei 
8. 549, Civ. Pi 0 Code, is open to-Soe Civ. 
Piio. Com:, No. 298, 5 .\.Ij J. 109. 

(30) —Whethei and when, lior against avv.iid 
made a lule of Gouit and the l><isis of a dccice > 
—No differema* between deciee liased on pii. 
vato award .ind on one made through tht . 
Court’s intervention —See Civ i’uo. Com , No 
282, A.W.N, 1908 :A 

(31) Suit for declaration that plaintiff is sole 
owner of an orchard—Pa itition of village sha- 
TOttef—Land 2uit—Appeal. See Act XVIII on I 
1884 (Punjab CovRi's), No. 1, 4 P. R. 1908. j 

(32) Time spent in review—Whether deduct- | 
ed in computing jieuod of limitation for 
appeal—Sec Limit vi ion. No. I 66 P W. R 
1908. 

(38) —from remauU ordei -Chief Court s 
power logo into merits . ' the case—See Ctv. 
i’BO. OoDX., No. 321, 38 I’. R. 1908 


AppeaI-^(Contimied). 

-i—(General)—-(CottfmMod). t 

(34) Order refusing to hie agreement to refer 
to arbitration—Whether appeal lies—See Civ. 
Pbo. Code, No 283, 11 O. 0. 116. 

(35) Order returning plaint for presentation 
to proper Court—Submission to the order— 
—Right of, effect on -See /ubisdiction (ok 
Civil Coibts), No. 1, 11 O. CJ.98. 

(30) An—lies from an order refusing t^lo 
an award—Sec Civ Puo Code,* No. 288, 4 L. 

B. R 130. 

(37) W’lu'thci order lefusiiig to grant 8 . 1 I 0 
icrtific.ite appcalalilc—Coiidiiious for being 
.ippeaUble—See Civ. Pko. Code, No. 143, 7 

C. L. ,J 436. 

(.18)—, if lies against order refusing to grant 
application to file awaid under S. 525, C.P.C. 
—See Civ. Puo. Com;, No. 285, 7 C L. J. 486. 

(39) Whethei oideis in passing Receiver's 
accounts open to—See Civ. Pko. Code, No. 
271, 12 t; W N 648. 

(JO)—entcrtaiued without luiisdictioii—Pro- 
codme foi setting aside—Civ. I’ro, Code, S. 622 
—Sco \CT VIIT OF 188.^ (Ten.vncy, Benlal), 
No. 28, 12 C W.N. 835. 

(41) Dopoaiting appeal memo in the box put 
up liv an .ippellatc Court for the imrposc— 
I’loper presc'iitatiou—^Suthuciit cause—Liniita- 
tioii .4ct, S. 5—Sec Liviit.vtion, No. 3, 71 
I’.W.R. 1908. 

(12) Older of Court of highci gr.idc causiug 
pi'opuit; to l)c pul up for saleiu execution of 
lower Court’s decice whether appealable— 
Pioccednigs undei S. 241, C.I’.C.—See Execu¬ 
tion OEDEUUEE, No 12, II O.C. 41. 

(43) —.Whether lies against order of Judge 
sitting on the original side directing xecurity 
from a woman —Sec Civ. Piio. Code,* No, 239 
10 Bom. Ij R. 337 

(44) Whether lies .against order of Judga 
sitting on original side, whore it decides ques¬ 
tion of some right between the parties—See 
PuvcTiCE, No. 2,10 Bom. L. R. 488. 

(45) —against final decree in partition suit 
Conectuess of prchmniarv order or decree for 
partition without appealing against such order 
within limitation time, whether questionable 

I bv appellant—See <3iv. Puo. Code, No.* 109, 10 
> Born. LR. 514. 

, (46)—lies to High Court, under S. 54, Land 

Aoquibitiou Act, only from fiual award of Court 
I - Whethei it lies from award merelydetermia- 
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-4—(Oeoeral)— (Cmtmued). 

ing amount of gross sum payable as compensa¬ 
tion, as preliminary to further question, to 
whom amount so determined should be paid — 
Beo Act I of 1894 (Land Acquisition), No. 
21, 10 Horn. L.R. 517. 

(47) —Power of Court to make eo-defondant 
liable upon, defendant m mortgage suit— 

%AIteration of decree—See Ai’I’FLlatk Coiut, | 
No. 1, la.C. W. N. 720. 

(48) —Appeal from decree - Appc.il not pressed 
—Limitation—See Limitation Aci , No. 128, 

A. W.N. (1908), IGl. 

(49) Pait\ can only succeed •^ecinidum ulleqala 

el Decision on these .illcg.itmns— 

Now ease in .ippcal not allowed. See Pbvctick, 
No 10, 10 Bom L R 768. 

(50) Compromise decree not in .iccurdaiiec 
with relief claimed for m the pl.iiiit. See Ci\ 
Piio. Couii, No 236, 77 I’.R 1908. 

(51) Order of Deputy Commissiciicr gianting 
or lefusing sanction to permanent alienation of 
laud— .4ppoal from the order. See Act XIII 
OF 1900, (PuNjAu) No 3, 4 P R. 1908 (Ro\.) 

(52) Question of jurisdiction when cutuiUin- 
able in appeal-See JciusmcnoN (Guneiial), 
No. 5, 8 C.L J 116 

(53) 01hci.il Assignee-Disallowance oltlaiiii 
of Ohicial Assignee to have proceeds of sale in 
cAueution of deciec ag.imst insolvent judgiuciit- 
deblorp.iid lohiin -.Ipp^al SecCn Pno. Com,, 
No. 146, A W N. (1908), 20.1. 

(54) Jurisdiction of Court to deal with objec¬ 
tions except those made b\ peisons who were 
parties liefore Coile:toi and which brought 
about reference. See Act I of 1894 (Land 
Acquisition), No. 7 and 8, 12 C. \V. N. 985 , 

12 C. W. N. 987. 

(55) Ss. 25, 27 and 54, Land Acquisition Act 
(1894)—Award of costs. See Act 1 of 1894 
(Land Acquisition), No 17, 31 M ’328 

IP 

(56) Older made pursuant to .in appellate 
decree by a subordinate Com t, whether appe.il- 
able. Sec Civ. Pno Code, No. 144, 4 M. L, T. 
92. 

(57) Letters Patent, appeal—Whethei con¬ 

fined to points differed—See Lettebs Patent, 
No. 1, 4 M. L. T. 110. . 

(58) Compensation money paid to Hindu 
widow—Reversioner’s application for reference 

»to Civil Court—Order by Judge on reference 
directing refund of money already paid by 


Appeal—{ConUmed), 

- 1—(General)— (Co»<t»Mt’<f). 

I Collector—Order not one under S. 32, ^Land 
I Acquisition Act—Iiioompetenoy of Judge to 
* proceed under S. 32—No appeal from order 
under S. 32—Power of High Court to interfere 
in revision. See Act I of 1894 (Land Acqui¬ 
sition), No. 19,12 C. W. N. 1039. 

(59) Older refusing application for order 
absolute under S 89, Transicr of Property Act 
—Appeal fiom eider —Ad mlot cm Court-fee on 
v.iluu of appeal should be paid on memorandum 
of iippe.il. See Coukt-fei,, No. 3, 12 C.W.N. 
1028 

(60) Right of one of several appellants to 
with(1t.iw his .ippi'al as to his share only. See 
Cl Sl'OMS (PuNJVIl)—iNlll'.lUTAN’LE aild SUCCES¬ 
SION, No 18, 119 \\\\ K 1908, 

(61) Moitgagc suit wherein conditional 
dcuiec for fort,c1ojure, under S. 86 T P, Act, 
lb passed—Piocccdiiigs iindci S. 87—Suit to be 
icg.iidod as pending—Whethci an appeal will 
lie from such proceedings See Tbansfeb of 
Pboi’EBTY Act, No. 52, 4 N.L.R. 158. 

(62) —by some of the defendautb-Date of 
appcll.itc decree forn**. the basis fiom which 
limitation runs, even in case of those who have 
not appealed against the deeieo. See Civ. Piio. 
Com;, No 1.53, 10 Bom. L.R. 039. 

(6.J) Planitill suing for possession or return of 
j pui chase-iuonoj—I'eerei- for possessioii—Ap- 
I pc.il—AppcJl.itc Court decreeing return of pur- 
ch.isc moiipv, Icg.ilitv of—Necessity for memo of 
objection^. See Oiv. Piio Code, No. 308, 4 M. 
L.T. 266 

(61) Rejection nf application to he declared m- 
sohent—Appeal See Civ. Piio. Code, No. 226, 
98P.B 1908. 

(65) I’edigioe accepted by. Court of first m- 
btance as pioved—Appellate Court considering 
evidence ot pedigree worthless—Whether plain¬ 
tiffs were estopped from seeking to sustain first 
Couit’s hndiug in their favour. See Hindu Law 
(Si CCE.SHION/, No. 9, 13 C.W.N. 1 (P, C.) 

(66) Decree passed by Small Causes Court— 
Atlauhmcnt and sale of immovable property— 
Dccico sent lor execuljon to Iilunsif—Appeal 
lies to District Judge—Ss, 27 and 35, Small 
Causes Courts Act. Sec Civ.Piio. Coue| No. 119, 
6AL.J 612. 

167) Arbitratichi—Awai-d—Set aside under 
ground not contemplated by S, 521, (iP.C.— 
Appeal, whether lies. Sec Civ. Pbo. Code, No< 
28, A.W.N. (1908), 242. 
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. AppeMt-^iOonhnued). 

——— 1—(OMieral)-—(Ctinrtnwed). 

(6()jji-from order not appealable treated aa 
reviaion. See Civ. Pro. Cook, No, 198, 4 M. 
L.T, 862. 

(G9j Bejeotion of appeal under S. 549, C.P.C. 
—Application for reatoration. See Oiv. Pro. 
Conii, No. 300, 4 M.L.T. 416. 

(70) Recommendation by Subordinate Judge 
to District Judge as to the appomtuieiTu of a 
Becoiver-^Befusal by the latter to appoint— ^ 
Right of appeal. See Civ. Pro. Conn, No." 270, | 
10 Bom. L.R, 1037. 

(71) Decree passed in accordance with award 
by arbitrator—Whether appeal lies. See Arui- 
'I'RATION, No. 3, 12 C.W.N. 586 (P C ) 

(72) —against decree in terms ol rev’sed 

award—Illegality of older of icmir.tal. Sec 
CiV. Pro. Code, No. 279, 4 L.T. 328. 1 

(73) The Court to which appeal lies is deter- ' 

mined by the value of suit—Lower Burma I 
Courts Aot, 1900, S, 28. See VA^.u.^rlOK of | 
SUIT, No. 4, 4 L.B.R. 279 i 

(74) —presented m a wrong Court—Careless- ' 
ness or oversight i f nPprllaiit oi plcader- 
Sufiicicnt cause. See Limitation Act, No. 5, 
118 P.R. 1908. 

(75) — against arbitrators’ award — Appeal 
lies only if decree, nut judgment, is in excess 
of award. See Civ. Pro. Codr. No. 275, 8 
C.L.J. 476. 

(76) Mistake in pal liliou made b\ Revenue 
Court—No suit in C)m 1 Court to remedv it— 
Appeal against order cunlirmiiig partition. See 
pARTinoN, No 7, 5 A.L.J. 725. 

(77) Rodomptiou suit—CoguiAablc liy 
Munslfi—Subordinate Judge retuniing plaint 
lot presentation to proper Couit—Appeal to 
District Judge Sec Act VII of 1887 (Suits 
Vaduatios), No. 2, 5 A.L.J, 713, 

(78) Declaratory suit to set aside alionatioii 

—Dismissal of suit - Appeal liy some only of 
the plaiutids—Duty of AppellaiiO Court. See 
Mahomkdan Law (Leghtm.icy) No. 1, 190 P. 
L.B. 1908. , 

(79) Withdrawal of .ippeal—Costs—Hearing 
of Memorandum of objections. See Practii e, 
No. 16, 4 M.L.T, 482. 

(80) —against order by Subordinate Judge, 
in lusdivehcy procoediugs—S. ^588, C.P.C., 
H(82—fiee Civ. Pro, Code No. 340. 4 M.L.T. 

. ’S 


Appe0t—[Conlmtie(Ii. 

- 1— (Oeaeral)— (Concfucted). I 

(81) Number of appeals that will lie frmn 
an order grautiug sanction to prosecute. See 
Sanction it) Prosecutk, No 3, A.W.N. (1908), 
290. 

(82) Ubjection taken for the first time before 
Appellate Court. See Civ. Pro. Code, No, 20O-a 

I 18 M.L.J. 562. 

(83) S. 215—A, Civ. Pro. Code,—Preliminary 
decree—Appeal-Court fers. See Court Fees 
Act, No. 2-a, 160 P.R. 1908. 

(84) Order grauting succession certificate— 
Conditional on giving security—S. 19, Succes¬ 
sion Certificate Act, lbS9. Sec Act VII oF 
1889 (Succession Certificate), No. 7-a, 139 
P. B. 1908. 

(85) Ordei of remand passed by a single 
Judge of High Court—Whether “judgment”— 
Letters Patent, S. 15—Whether appeal lies. 
See Civ. Pro. Code, No. 315-o, C. 1096, 

-2— (Second Appeal ) 

(1) Jw isdiLtwi to go %nto pomt not taken tn 
loner Couili 

The bcooiid appellaie Couit has no jurisdic¬ 
tion to go into the point as to which the par- 
; ties have neither joined isauc nor discussed in 
either of the lowei Courts. YenkaUtsubra- 
mania Yathlyar v. Subramania Iyer, 3 M. L. 
T. 314. 

Benson & Munko, jj. 

I (l-a)rrroitiufs of becond appeal not affecting 
I thejuribdictioiiof the Court or the mente, 

^ of the case, but relating to oi der of lower 
appellate Com I remanding case for amend' 
mentofplainl by having it signed by per¬ 
son duly authoiised in that behalf — 
Whethei second appeal lies on such ground 
—Cw. Pio. Code,S. o78. 

ill a second appeal to the Chief Court the 
grounds of appeal were that both the lower 
Courts had erred in law in not liavmg rcj'eeted 
the plaint, inasmtioh as it was not signed by * 
any person duly authoriiied in that liehalf, and 
that the lower appellate Court was wrong iu 
remanding the ease for amendmout for the 
jilaiut, when the plaint was not properly and 
duly signed. 

Held, these grounds ^id not alloct the juris¬ 
diction of the Court or the merits of the case. 

Held, also, under the cirdumsfanoes of the 
case, S. 578 of the Civ Pro. Code debarred the * 
Court from reversing or varying the deotee, 
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AppCMt~{Continued). 

--(SMond kppMl)—(CoiUimttd). 

whether the orders of the lower Court were 
right or wrong. Obenduv Rahman Chowdry 
ir. S. H. A. K. M. Palaneappa Cheity, 14 Bur. 
L.B. 122. ' 

Sir Chrijir. e.. Pox, c.j 

(2) Ground of appeal taken in low^t appellate 
Coint not au/ned theie- -u'liei/tei bnis its 
belruf taken m second appeal — Notice, 
snffifiency of. 

Where the notice on which n party relics is 
only a four days’ notice it was held that it was 
clearly insufficient iii law. 

The fact that a giound of appeal taken in 
the lower appellate Court uas not nigned there¬ 
in does not pre^c 1 lt its being Liken in second 
appeal (u). Ramachandra v. Laxmipathaya, 
9 M.L.T. 293. 

Wai.i.is and Rxn’kaiun Kair, .ii. 

Reference :— {a) 18 Jf 8.3, R. 

(3) Ftndtni/of fact based upon on mcoiiect 
vtete of the law — Civ I‘io Code, S .W4— 
Joint Hindu famili/—Svpoi ale ti ansactions 
by individual niembei s— Knti les of separate 
possession in viUaije lecorai, effect of. 

Held that, where the parties have not had 
the benefit of a proper discussion of the mate¬ 
rials on record, bated upon a correct view of 
the law applicable to the same, such as they are 
entitled to receive from a Court of Past Appeal, 
the proper course is to set aside the decree nud 
remand the suit undei S 5G2. Code of Civ. 
Procedure, 

Held furthei, that neither the mere occur¬ 
rence of sepaiate transnctioiis on the pint of 
individual memliers of a joint Hindu family, nor 
the fact that property was enteied as their 
sepamte possession in the village papers, is in 
any way conclusive on the question of separa¬ 
tion (n). Ram Bawak v. Musammat Ram Dei, 
11 O.C. 264. 

PiGGOTT, J. 

Reference :—(a) 13 M.l.A. 642, R. 

(3-o) Letting in evidence in — Evidence not 
placed before the Loimr Appellate Court. 

A party can validly object to the letting m 
of fresh evidence, not plovod before the Lower 
Appellate Court, iu second appeal. The Secre¬ 
tary of Btate for India v. Manjeshwar 
Srithnaya, 81 M. 415. 

White, c.j., Davies & Benson, jj. 

References .*-—98 B. 4, and 16 M. 460, B, 


Appeal — (Continued), 

-2—(Second Anpoal)—(Continued). 

(4) Subordinate Court erroneously exeibising 
jurisdiction by rejecting doruments that ought 
to have been received - Power of High Court in 
second appeal. See Civ. Pro. Code, No. 100, 
12 C.W.N, 312. 

I (.5) Finding of fact based on misconception of 
j what is the evidence whether can be accepted 
j .as a loglil finding in second appeal—See HiNiir 
I Law (Ci'ARniANgHlp), No 1, 4 N.L.R. 20. 

(G) No first appeal against respondent— 
Whether decree can be passed against him in 
second appeal. See Hegistratton Act, No 4, 
12 C W N G2.'>. 

(7) Custom —Pincliiig in favour of eKistenee 
of cuslciru based upon illegal or legalh 
insullifieiit evidence—Question of law—Iligli* 

, Coil 1 1 oil lit led in second appeal to consider 
j v.vliditv of lindiiig See Ci stom No 1, A.W. 

I N. (1908), J12. 

' (8) Suit to recover v.ilue of plaintiff’s share 

I ii: pioducc of lands liclongiiig to him and de- 
I fondant jointly—Denial by defendant in writ¬ 
ten statement—Ques^on of title arose only 
incidoiitally — Suit cognizable by Court of Small 
Causes—No second appeal. See Civ. Pro. 
CoiiR, No. U38,10 Boni. L R 733. 
j (9) Concurrent findings of three Courts on 
I question of fact—High Court will not interfere 
j in second appeal. Sec Tuan seer of Propertv 
Act, No. .11. 13 0. W. N 40. 

(10) Dobiv in presenting second apjxsal—dis¬ 
missal—Powei of High Court to extend time 
for payment See H u.ii Cni rt. No. 2,4 jM , L. T. 

. 341. 

I 

(11) Suit for arreare of rent—Tenant deny- 
' mg relation of 1 indlord and tenant—Question 

of proprietary title —Right eff second appeal to 
I District Judge—See Act II of 1901 (Tenancy, 
Agra), No, 14, 5 A. L. J. 128. 

(12) Question us to the weight which the 
lower Appellate Court should have given to 
certain documen*s, or that the lower Appel¬ 
late Court misunderstood the result of first 
Court’s local investigation is no ground of 
second appeal—See Charter Act No. 1,18 
C. W. N 105. 

(18) Suit for rent—Defendant contesting 
plaintiff H ownership as to all the lands—Ques¬ 
tion as to amount of annual rent payable raised 
by decision—Appeal against decree lies. Se4 
Act VIII OP 1885 (Bengai. Tenancy), No. 2T,,, 
8 C. L. J, 619. 
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Appeal— {Concluded). 

-2— (Second Appeal)—(Confi«dwZ), 

(14) Defect in the appellate judgment is a 
ground of second appeal—Bee Civ. Pno. Com-., 
No. 3‘27-a, 13 O.W.N. 143. 

-8—(To Privy Council). 

(1) Permi'^fioii oj appeal io Pm i/ Couneit- 
Anmidmeni of Decree by irni/ oj nniphlicn. 
tion of tilt ico>dtng~Affi^ninlioii — Fn.iiij(fict- 
ent twte gtren io prodtwe eitdence — Poie- 
claswe ptoceedivfi'.- Ik’fcctire notice — Siib- 
stanhal yueaiion of Inn Cii I’m Code. 
(.4cf XIV Of ISdti). S. V/« 

WeW, th.it. wheieoi. .ippeal, Iho ileciee of 
the fir^t Court h.is liocn ■-o t.ii .mioudi-d ,is to 
include therein expiessly, plaintift’s lights in 
-the Shamlat Deli and Sliniiilal I’otli \»illi 
othei appurtciuiiit lights .is il.iiiiu*d, Imt has 
otherwise been confirmed o^l all points, the 
decree has been practically affirmed within the 
meaning of the hist clause of S. ,500, CPC 
—the addition nuide is siniph an .nnpliffca- 
tion of its wording .ind docs not ainount to a 
variation so as to give light of appeal to his 
Majesty m Coimcil. * 

Held, also, th.it none of the following do- 
focts IS fatal to the forpclosine proncdings 
and constitutes .i substantial question of hiw 
under S. rm, C.P C. 

(а) That the notice was bound to ttate the 
actual area claimed and ii'it increly the 
Biswas’share actnallj entered m '.he mortgage- 
deed. 

(б) That .is there weic two deeds of mort 
gage, two sepaiute notices were required, 
notwithstanding the fact that the second deed 
was one of furthei charge, only. 

He/d fillthor, fli.it :i vague .isscrtioii to the 
effect that sufficient opperturiity was not 
given for producing witnesses cannot be treat¬ 
ed as a suLstantial question of law. Diwan 
Abdul Hakim v. Hari Lai, G2 P.W.B. 1908. 
Kensington and Lai. Chanii, jj. 

(2) Order of High Couit suspending a pleader 
from practice—Leave to appeal to Privy 
Council—Proceduiv—See i.nTrEiis Patent, 
No. 1, 10 Bom, L. B. 21. 

(8)—against Punjab Chief Court’s order of 
remand—Such ojdei nor a final decree -See 
Civ. Py. Coue, No, 322, 52 P R. 1907. 

_ ,(4) On question of waiver- Question of fact 
\\%VKB, No. 1, 11 G. W N. 789 (P. C.) 


Appeal~{Contmued). 

t 

-3—(To Privy Couneil)— (Canhntied). 

(.5) Power of Court to extend time for giving 
security. See Civ. Pito. Conp., No. 348, 87 P. 

R. 1908. 

« 

(6)- , if lies from Governor-General’s agent 
in Bhopal. See .4 rbitii \Tion, No 3 12 C. W. N. 
68.5 (P. C) 

Appellate Court 

(Z) Powei to make co-defendant liable upon 
appeal by a defendant—iloi taqe-mii. 

In an appeal b> defeinl.iiits Nos. 2 to 8 
against the decision of the 1st Court in which 
the leal eoutist w.as whether defendant No. 1 
, who w.is joined as a lesjioudent with the plain¬ 
tiffs or defend.ints Noa 2 to 8 were liable for 
' the moitgage-debt, the Appell.ite Court has 
' powei to .vltei the deciec of the 1st Court so 
' as to m.ikc defeiiilaut No 1 liable and to direct 
that .1 deeiee to recover the mortgage debt 
against defend.int No. 1 be made in favor of 
plaintiff iBhwardhary Singh v. Bibi Saheb- 

; zadi, 12 C W N. 720-3.5 C .538. 

i 

BiiK'iT and CoxK, .u 

(2)—.whothei can make out new e.ase for 
the fust tune in .ippeal, eoiitr.n'\ to plc.idings 
in first Court—See Civ I’uo Cojij; No. 109, 10 
Bom I.. R .514 

, (3) Lowei Courts of .ippeal alwaj s to raise 

j points for dcteimiii.itioii-Controversial pointft 
naiiowed—No room for complaint in second 
appeals—Duty of Court—See Civ. Pbo. Code, 
No .324, 10 Bom, li R 49'2. 

• 

(1) E.cpaile decree for pl.tiiitiff without 
healing .ill available vviinesses—Dismissal of 
suit by Ippollate Court —Its duty to remand 
the c.ise to lower Court to be reined to give 
oppoiluiiity to plaintiff to examine all wit¬ 
nesses—See PnocFDURr, No. 1, A. W. N. 
(lOOS), 140. 

(5) Power of, to qusst'ou admissibility of 
doe.nTuent, admitted by Court of first instance. 
See Stamt* Act (IT of 1899), No. 5, 108 P, R, * 
1008 

(0) Appidlate Court, whether has power to 
remand a case for second decision except as 
provided by S. 562, Civ. Pro. Code, (1882). Sec 
Civ Pko. Code. No .317-6, 1.38 P. B. 1908. 

Application. * 

(1) Order striking off an application, and 
one dismissing it for default, no substantial 
distinction between. See Mesne Pbofits, No. * 
4, 12 C, W.N. 3=7 C. L. J.301. 
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Applioi^oa— (Conc?H(2e<i). 

(2) —foi4bnngmg on record the representative 
of a deceased respondent in second appeal— 
Limitation period prescribed by Art. 175 C, and 
not Art. 178, Limitation Act.—See LiMiTAriON 
Act, No. 117, 10*Bom. L. R. 509. 

(3) Application as further appeal—Grounds 
of admissibility—See Api'KM. (Gkner*!.), No. 
4-rt 136 P. R. 1^08 (note case, page 022). 

Apportionment. 

Principle»of—of mesne profits and interest 
thereon, were decree foi mesne pioOts was 
satisfied by some, out of tbeenUrp bodi of pc>-- 
sons liable, by payments made from time to 
time--See Mksni; Pitoi its, No 2, 7 C. li. .1 
454. 

Appropriation of payment 

Sec Ceeditor, No. 1.4 M. 1,. T .VIO. 

Arbitration. 

(1) Atnirdset aside bi/ Com t ol Jn st I'lsfance 
— JJi\tiictCouth setting aside such decision — 
Decision on merits. 

Where a suit was referred to arbitiation and 
an award was made thereon, the defendant ap¬ 
plied to set aside the award. The award 
was net aside, and, the suit hiving come on for 
decision on the merits, it was deteiraincd in la- 
vour of the defendant. The pLiinliif appealed 
and the District Judge, in appeal, decided that 
the Munsifi was wrong in setting aside the 
award and, without going into the merits, ic- 
versed the decree of the Alunsiff .iiid entered 
judgment in accordance with the aw'.ird iii fa 
vour of the plaintiff , Held, the District Judge 
had authority to inquire into, and decide .is to 
the propriety or otheiwise of a decision of a 
Munsifi setting aside .an award. K. Achuthayya 
¥. N. S. Thimmayya, 3M. L 'T. 315-18 M. 

L. J, 228 = 31 M. 345. 

Boddam and Sankahan Naiii , jj. 

References —3A. 636, 5 A. 293, 11 C. 172, 
14 W. R.327, 8 C.W.N. 392, 26 15. 5.51 and 22 

M. 202, F ; 28 A. 408, 4 A. L. J. 256. Diss. 

(2) Oral jubmission—Arbitiation Act (IX 
of 1899)—Necessity fot submission in it i it- 
tng—Award on oral submission—Validity 
-Civil Procedure Code (.ict XlV'of I88‘i), S. 
3T&—Adjustment of suit—Awaid on oial 

submission not an adjustment. 

• 

The parties to an administration suit 
consented (at tl}e hearing), to its being referred 
tp the Commissioner to take the usual accounts 
and to determine their respective shares. 

12 c 


Arbitration— (Confiniied). 

Accounts and Objections were filed before the 
Assistant Commissioner, and the parties appear¬ 
ed before him, when it was orally agreed, to 
save the costs of a lengthy inquiry, that the 
Assistant Commissioner should deal smnmarily 
with all matters in dispute and draft 
terms by which the parties wore to be finally 
bound, and the Assistant Commissioner per¬ 
sonally explained to defend.a'its 1 and 6 that 
they would be bound b\ his decision even if he 
decided to give them one rupee* To this they 
agieed. The Ass’stant Couunissioiior ni^duo 
course armed at .i decision, but defendants 1 
I and 6 eonsideicd that it awarded them an 
insuflicient amount and declined to be bound 
bv It Upon appljc.ition being made bj plaiii- 
, tiff tb.it .in adjustment of the suit might 
I be lecordcd under S. 375 ol the Civil Procedure 
Code, on the basis of the Aisistant Commis¬ 
sioner’s decision $ 

Held, tli.it theio had been no adjustment of 
' the suit. Theie had been no written submis- 
I Sion to aibitiation as provided by S. 4 of the 
I fndian Arbitration Act, and, eonsequeutlv, 

I there had been no legal and valid reference to 
; arliitration and the As.sislant Commissioner’s 
j award (for it leally was .in award and nothing 
' else) had no Icg.il foundation and could have 
I no legal consequences As there had been no 
I leferonce to.irbiiration and no award, tlioiu 
i had boon no adjuslmeat. 
j Nei/iWe, that the Iiidnin Aibiti.ition .Act ap¬ 
plies to such .111 aibitiatioii 

j Where a &pe..ial piocoduie is provided lot e.x- 
' iMoi dll till y extra-judiei.il methods ut settling 
disputed claims, Semble, that it w.is the inten¬ 
tion of the Jjegislature th.it that procedure and 
no other w.is to bo followed (a), Rukhanbal Y. 

. Adamji Shaik Rajbhai, 10 Bom. L. R. 36G 
Bevman ,3 * 

Reference (a)'10 H. 304 and 26 B, 76, 
commented on and distinguished. 

I (5) Awatd—Deciee passed theieon—Appeal 
—Appeal from tlovernoi-General’s 
Agent in liliopal to the I’l ivy Council — 
, Native State 

' No appeal lies froin%, decree passed in 
I accordance with the award made by an 
arbitrator to whom matters in dispute in the 
suit had been referred for decision 

Qiucre .—Whethe'r an appeare lies to His 
Majesty in Council from a decision of the 
Governor-General’s Agent at Schore in Bhopal* 
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Arbftratifln—(OoM/inwd). 

HftiurAj V. Sundar LaJ, 12 C. W. N. 685 

(P. C.) = 7 C. L. J. 520=138 P.L. B. 1908 = 10 
Bdm. L. B. 581 =18 M, L. J. 266 = 99 P. W. 
R. 1908 = 14 Bur. L. B. 146 = 4 M. L. T. 25 = 
80 P. B. 1908 = 85 C. 648. 

Lobd Macnaohten, Lobd Atkiksob, Sm 
Andiucw Scoble and Sm Aiithph Wiibok. 

(4) Indtan Atlntiaticm Act {IX of 1899), S. 
14—Bengal Chamber of Commence, arbtha- 
tion by the—inks of the —Indian Stamp Act 

^ (II of 1899), Ss. 5, 6 and 3,j, sell. I, A^ts. li 
andi-H — “Stibnnsston" icqitiied to be pioted 
and stmuped—Aiuatdmadeonl of Imie-Kn- 
lat gemc'it of tiiw after expii y of original 
time—IConcealment of navies and apjioint- 
ment of aihitratms —KohUcalion of time 
and place of hearing— Fnaence, .efusal 
to hear, wh'’n viiteonditcf — Airard against 
a film—,Jurisdiction gf Com t to set aside 
award, if may be ousted. 

Contract-notes which contain a pioMson lor 
tho submission of disputes to aibitiation ouF.,ht 
each to bear eight annas stamp under Ait 5, 
Sch. I of the Indian Stamp Act, 1899, as an 
agreement not othcavise pioMdcd foi in tho 
schedule. 

Although the Indian Arbitiation Act, 1899, 
has made the piocedure for the eiiloi cement of 
an award simpler than the old practice of in¬ 
stituting suit for the purpose, it is still neces¬ 
sary to prove that the aibitrators acted 
under a valid submission, Before an award can 
be made a decree of Couit under the .4ct (a) 

The Buies for the giiidamc of the <ubitia- 
tion ‘ tribimnl’ of the Bengal Chamber ot Com¬ 
merce vfruic construed to contemplate the 
parties being notified of tho names and the fact 
of the appointment <>f tho arbitrators. 

Whore the * arbitrators appointed by the 
Bengal Chamber of Commerce under uts rules 
dul not appoint a time and place foi the hear¬ 
ing of the reference, 

held, that tho arbiitalois failed in their duty 
in not doing so. 

Whether tho arbitiators should or should 
not hear evidence lyid tho parties by counsel 
or otherwise must depend on tho particular 
ciroumstances of evorv ease, the arbitr,itors 
exeroisipg, iu a judicial manner, their discre¬ 
tion tn, the matter. » 

refusal to haar evidence iu a case where 
arbitrators cannot deni.’e a matter m die- 
wttiiout hearing Bvidonce would amount 


Arbitratioii->{Conft»f/ed)* 

to a misconduct on the part of the a'bitratnrs. 
It is improper for the arbitrators not to hear 
evidence to ascertain as to who are the persona 
liable on a eonttacl enteied into in the name 
of a firm. 

An award made against a firm, without as¬ 
certaining as to who are the persons who con¬ 
stitute it, IS, on the face of it, bad and no Court 
can make a decree, in such circumstances, upon 
the award, against a firm. 

It is not competent for tho parlies by an 
agreement to oust the juiisdiction of the Court 
vested m it by S 14 of the Indian Arbitration 
Act, 1899, to fct aside an award, if misconduct 
on the part of the arbitrators were shown or 
it it viere shown that the award was improper¬ 
ly procured, when the parties desire that the 
award should be enforced under the provisions 
of the Act. Hupdwary Mull v. Ahmed Husaji 
Selaji, 13 C. W. N. 63. 

BnncuEii, .i 

liefeieiire -7 B and C. 427, li. 

(5) —whether Judge has power to r'fer 
dispute ns to who should be the guardian of a 
minor to—Sec Act VllI of 1890 (Guardiaks 
and Waki>s), No, 1, 5 A. L J. 101. 

(6) Agieement to refer to arbitration— 
Appeal from order of reference—See Civ, Pro. 
CoBE, No. 4, 126 I’. B. 1907 = 88 P W. B. 1907 
= 50 P. 1,. B 1908. 

(7) Awaid of .iibitrators—Suit for specific 
pelformaiico of contract of sale—Subsequent 
suit for possession—Mainlainability— See Civ. 
Pro Codf, No. 60, 4 N I,. B. 14. 

(8) Order of reference to--not fi\iiig period 
within winch award is to be made—S.608, Civ. 
Pio. Code —KlTect— See Civ'. J*bo. Codf., No. 
273, A. W. N. (1908), 59. 

(9) Beftrcnco to arbitration by judge on 

parties, oral application—Judge superseding 
the lefcrenco where legal arbitrator not 
having declined to act—See Civ. Pro. Code, No. 
272, 4 A. L. J. 691 = 80 A. 32. • 

(10) Befusal of umpire to act—Power of 
Court to appoint a flesh umpire-Civ. Pro. 
Code, S. 510—See Oiv. Pro Code, No. 276, 
A. W. N. (1908), 159. 

(11) Death of one of the plaintiffs before 
termination of proceedings discovered after 
award—Couit setting aside award—^Incompe- 
tcncy of Court to make second*order on siamA 
agreement. See Civ. Pro. Code, No. 274 A. W, 

N. (1908),228. 
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Arbitrfttioii— (CcnicJucIaj). 

(12) W{i(pt of provisiou for diSeroncc of opi¬ 
nion among arbitrators, where award is unani- 
mpa^, will not iavalidato award. See Civ. 
Pro, Code, No. 276, 8 C.L.J. 475. 

(13) —See Act iX of 1899 (Aubitkation). 

(14) —Sec Award. 

Aims Act. 

See Act XI (If 1878. 

Arrears of rent. 

—due under sub-loriso payaiilo to leshoi'h 
zamiudar are debt— Luibililv to be attached 
and sold under 8. 266, C. 1\ C."* Sec Civ, Pro. 
Code, No. 173, 5 A. L. 3. 265. 

Arrest. 

Arrest before judgment—Damages foi wrong¬ 
ful arrest. Damages for arrest cannot be tried 
by counter claim—Piacticc. See IIioii Court 
Rules (Bombay), No. 4, 10 Bom. L. R. 1002. 

Artloles of association. 

—.construction of—See Act VI of 1882, 
(CoMPASiEs), No. 1,3 M.L.T. 250. 

Assessment. 

(1) —of damages may Iw approMiii.iteh stated 
111 plaint with offer to pay additional Court fee 
if more damages are found due—S. .50, Civ. 
Pro. Code does not prevent it- Sec Court P’kks 
Act, No. 11, 17 M.L J 625. 

(2) —of (ax by Muiiinpality— Juiisdiotion of 

Civil Courts to review .same —Sec .Vct 111 of j 
1884 (Bengvu Muniuitalities), No. 1,12 0. i 
W.‘n. 709, [ 

Assets. I 

Commission c.inied by iiibolvcnt on policies | 
of insurance is not salary or emolument under 
S. 27, Insolvent Act, but an asset—Sec Insol- 
vest Act (11 & 12, Vic , Oh, 21), No. 3,10 
Bom, L.R 579. 

Assignment. 

m (1) Yalidity of, by way ol moiUjatje— 
Conditional ansignment —.(ssipaet's i vjUt 
—law applicablti to the Punjab. 

An assignment of the assignor’s interest in a 
certain sum duo from a third party, “ until 
certain advauceB made by the assignee to the 
assignor had been paid oi! with interest,” is a 
conditional assignment. And a charge or a 
conditional assignment is not such an assign¬ 
ment as gives the assignee all the rights which, 
nnd^r the ^Judicature Act, he can have, only 


Assignment— (CoM/intuKf). 

when the assignment is absolute, i.e,, when it 
absolutely vests the property in him. 

So, a person, to whom a non-negotiable pro- 
missory-nc.te is assigned by the payee, as secu¬ 
rity for a debt due from the payee to the assig¬ 
nee, until the debt due to the assignee remains 
unpaid, cannot, as such an essignmont is only 
I conditional, sue the maker of the pro-note, in 
! his own name, for recovery of the amount due 
I on the no^ (a). 

j Neither the Juduatuco Act nor the Transfer 
of Property Act is, iii terms, in force in the 
Punjab, and the Court is at liberty to ad^^pt 
such provisions of the one or the other, as 
appeal to it to be consonant with the general 
\ principles of law and erjuity Nihal Chand v. 
i Ali Baksh, 9 F.R 1907 - 41 P. VV. R. 1007 - 25 
' P. Jj. It. 1908. 

R-AlTniAN, J. 

Iteferences -(a) L.R 1 (,> B. (1898)765, i'; 

1 12 PJi 1891, 1 A. 732, li. 

(2)— by co-oirnet wiilunti objection by others — 
.1 ssiynment of whole of the debt due to a 
shop- -Validity. 

I Where a co-owner assigned the whole debt 
i due to a shop to the plaintiff, and the other 
j L,o ownci who w.is made .i party to the suit did 
j not question the assignment, it was held, that, 

I under such circumstances, the assignment was 
good for the whole .tniuunt. Ualal Kolandai 
Chetty Y. Royar Pillai, 3 M.Ij T. 291. 

WVLMS, J. 

(,J) .\ssignment pendente hfi’—t.ddil.ion of 
.isbignue as (.o-dclcnd.uit .ifl.oi pciiod uf limi¬ 
tation, efloet of—Sec Li.\iit..tion Act, No. 31, 
3 P. R. 1907. 

(4) Suit on a promishoiy-noao—Suitby assig¬ 
nee—Assignment found to bo not made in fact 
—liilcut -See Act X of 1873 ‘(Oath), No. 1, 
3 M.L.T IG.l. 

(5) —, fraudulent, of debt not ically existing 
I —assignee whether bound to assume non-exis- 
I tenee of debt as set forth in debtot’s written 
I statement—Sec Limii’ation Act, No. 61, 18 
i M li J. 19. 

I 

I (6)—of property in promis.sory-iiote, whether 
can bo effectively made on mere delivery of it 
to plaintiff, for a suit to bo filed on it, fur no 
consideration—See Promissory Note, No. 1, 
14 Bur. L.R. 25. • 

(7) Assignment by mortgagee ol montgago 
debt without consideration—Benamidar's right 
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Autgament—(Conc2 nUed). 

to sue ou such assigumcul. See Bunahi Tkak- 
6ACJIOH8, No, 3, ri O.W.N. 409. 

(K) Uofair and unconscionable nature of 
assignment, a question between assignor and 
assignee not for third parties. See Hindu Law 
(Woman’s Estatk), No. 1, 12 C.W.N. 393. 

(9) Mismanagement of trust—Management 
m.idc over to Mnnioipality—Suit by ^lunieipa- 
litj oil a, mortgage document belonging to 
trust—Maintainability of suit on rlooument 
without assignment in writing -Sec Act IV oi 
1884 (Madk\ 8 DisTiticr Jh NiciuAi.ruBs), No. 

2, 3*M.L.T. 241. 

(10) —of decree -Whethci its v.ilidiU can bo 
questioned aftei .issigiiec is niiwle substituted 
docreo-holdJ'r-See RiioisTinTioN \it, No 1, 

12 C. W. N. 625 

(11) —of invalid moi Ig.ige -Uighls of asMgece 
as against luort.gagor and^ snbscfniciit misrt- 
gageofor consideialion —Seojio of S 5.1, Trans¬ 
fer of Piopeity Act—Sec Mouth sou (OuNU- 
itAL), No 1-a, A. W. N. (1908), llli. 

(12) (jontracti to assign patt.i', fjegalits of 

contractor insniance—See Contuact, No. 4,3 
M.L. T. 391. , 

(13) Aleie fact that parties de-.eril)c a ti.in- 
saution asa “ lieu” oi ‘ih.ugc” oaiinot deprive 
it of its real nature, if, in substance, the tians- 
action IS 1111 .irioigiinicnt. See Lutsi, No. 4, 

10 Bom. L. R. 1140. 

(li)—of tiadc inaik witlioui the liiisnicss 
loiifcrs no light. SeoTiivi)' ATaIiK, No 2,1.) 

0. W. N 82 

Attachment. 

(1) Kx'i'iiihon-i)iocccilu,<i‘^—J'iol)e)hi attached 
bij oiw cieditor—Aiuithci (.leihtoi's clntiii 
under a. ('. P. U , Idh'i iMict ciedi- 
ior obtamimj vu,i for tateabla bhaie of 
Oiseli iH sale pi (Heed f of propcity attached 
h;/ foiiuei— ^i’lthdiawai of attachment, 
pniate, aheuahou njiei — Hujht of assxciuei} 

- -Trii.if.Jer Jot ijootl and laiuableconsulcra- 
tumiiijaooui o) one aeditoi — Hboious eftect 
of such tiuiisjei to delay claim of leys actiie 
</editor—j. C. J'.C 

Ou the, appbeation b> a judgiiicut-orcditor 
f ir execution of his Seue.i and foi aftachmciit 
of the judgmeiit-debtoi s pro[)ei'f\,the propeity 
which was j]Uino\able) was duly attached I 
under S. 274, C. I’. (' , subbcquent to this, 
another decree-holder holing a decree against 
the ifcimo judgment debtor bled an applicaliou 
for execution and m tin, .ipplnatlon he sei out 


I Attachment—(Conftiiued). 

the facts that the former judgment -erf ditor had 
I already applied for execution of his decree and 
' had succeeded in having the property attached, 
j He, therefore, prayed that the said property 
I might be held to bo attached also in respect of 
his application of execution, and that he might 
be permitted to share ratcably in the proceeds 
of the sale of the property (8. 295 of the Code). 
J/eid that, when the decree, lA execution of 
which the property was attached was satisfied 
T.nd thoie had been .i withdrawal of tho attach- 
ni< ut, the lattci decree-holder, obtaining an 
order m acoord.iuce with hisprayoi for a rate- 
.iblc share iii tho assets in the proceeds of 
sale of propel ty attached by the former creditor 
bad no right to claim the bcnclit of the attach¬ 
ment. 

Whcic after the removal of such attachment, 
su( h pioperty was assigned to a certain person 
held, that the assignee had a good title as 
against the lattci decree holder. 

An alieiiatioii obtained by one creditor fora 
gcnuiiie coiisideiatiau which is not inadequate, 
IS nut iiuius.'.aiily void, because its obvious effect 
will be to defeat or dol.iy the claim of a less 
vigilant creditut. Lahori Mai v. Gangaram, 
91 1’. K. 1908=148 1\ W It. 1908. 

JtsTTK.AN and Lad Ciiand, jj. 

Jtejc/ences —(a) 7 A 702, 15 C. 771, 25 A. 
I'B, 28 M .580(5) G I’. R. 1901,21 I*. R. 1875 , 
25 B 202, yt. 

(2) Tiovident I'Tiiid established by Calcutta 
Coiporation to wluelv Provident Funds Act 
.ippbes is not li.iblc to—See Aci l.X op 1897 
(PiiOMDiiNT ITnds), No. 1.12C.W.N. 633. 

|2-rt) B.iie light to receive profits not yet 
.lurued, whether liable to bo attached m execu¬ 
tion of deciee- -Sec Ci\. Buo. Coin;, No. 171 
A W.N (1908), 101 

(•■5) Objeoticii to, succc»sful~but costs not 
allowed—Recovery of costs—See Costs, No. 1 
A W.N. (1908), 18. 

(4) Small C.iuse Coait’s povvei to award com 
pi'iis-itionfoi eitoneous.Utachuiciit before judg- 

1 ment- See Sviali. C \i sr Colkt, No. 1 77 P. R. 
1 1U07-50P, W. R. 1907. 

(5) Rent—Attaebuicnt for a larger sum than 
IS due—V.ihditv—See Act VIJI of 1885 (Rent 
Recovkhy, Madius), No. 7, 17 M. L. J. 479. 

(6) —of debt stops not tunning of Interest. 
See Contract Act, No. 1,4 M, R. T. 336. 

(7) ~-prmr to judgmciit-AppIicalion for 
ratrable di4iibution-Ss. 213, 296 and 490, C. P, 
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Attadimeiit—(C/(fHc2<{d«r2). 

C. {1882)t? Soe Uiv. Pao- Cook, No. 115, 1 M. 
L. T. 348. 

^8)—of arrears of rent due under bubleasc. 
See Civ. Pbo. Cook, No. 173, 5 A, L J. ‘265 
(9)—Porsouarright—llmdu widow’s light of 
residonoe—Sco Hinuu Lw (Widow), No 17, 4 
M L. T. 485. 

Attestation. ’ 

(1) —of mo’tgage boud b% son of doueascd 
mortgagoi whether renders hiru Iwblcasit ho 
were a mortgagor—Seo IIinol Law (Joim 
P-OiiLY), No. a, 7 C. L J. lUotr . 

(2) —of mortgage deed, when \alid—Sue 
Tm^nsfkii of PiiOFEUTy Atr, No 2!J, 3 M. L. T. 
300. 

(3) Attesting wituoss is a wiliiess .vho h.iB 
sceu the deed executed and who signs it .is a 
witness—Signature by Registriii uinlci S. (iJ-A 
of the JDeocan Agriculturists’ Relief Act— 
Sigmatuco bv wnter of deed—tsot valid attesta¬ 
tions. SecTUAXbFDR OF PlUIFI.KTY Aci, No. 30, 
10 Bom. L. B. 943. 

(4) Instrument not attested as io(|Uiicd bj 
S. 59, Transfer of J^ropcity Act—KflccL. See 
TiiANSi i.r. OF Pkopi.uty Ac'i, No 12, .31 M. .337. 

(5) — uf mipeikgi patla o.\.eeutcd bv pai lulani- 
s/tmlady. Seo Tuan.sfeu of Puoi'jiUXY Acr, 
No. 31, *13 C. W. N. 40. 

Attorney. 

(ll Uupmfesiiwnal conduct ~ Allorney appeal - 
iwj foi plaintiO anddcfeiulaiil. 

An attorne;i who lu the ii.ime of a ticin ot 
which he was the sole partiici .ippcared on be¬ 
half of the plaintiff, also appeared in liis ow ii 
personal capacity for the defendants. 


^ Attorney and client—(Contfwcftd), 

that now attorney selected discharges his 
duties properly. Sco Civ. Pad. Code, No. 1, 

1 12 C. W. N. 1102. 

, Attorneyship examination. 

(1) Boaid of Examiners^ disorelion of — 

I MawiamuA—Jurndtclton of the Court to 

inteifcre—Letters I'atnit, J80o,cls.ytt 10 
Specijic Belief Act (1 of 1877), S. 13 — 
Itnlee of the Hujh Coiut, Eos. Ill tolls 
and 13:1. 

Semble, the Court has no junsdictnoin to 
Intel fere with the discretion ot the Board of 
Ex.iuiiuers and cannot, where thele is a discro- 
^ tion imposed on .my tiedj, issue a writ of 
' uiaud.uiius to compel that body*to exercise 
I that discielioii iii .1113 particular wa\', but can 
I only compel the c'teicisc of that discietiou 111 
I a in.mnei f.ur, e.andid and unprejudiced and 
I not .ubitiaiw, capiioious orbiassed, much less 
warped by icsentriient or personal dislike. 

i 

Bet Woodroye, J —The Court laniiot dispense 
with the pioduciioii of the leitificato mention¬ 
ed 111 rule No. IIG of the Oiigiual Side cf the 
High Couit. 

The Coui t will not inicifeic with the coJi- 
scieutious cxcicise l»y the exauiincisof the dis- 
1 cictiun which the Com t h.is confided in them. 
JiL the i.iatler of Puma Chandra Dutt, au 
articled deih, 11 C. W. N .S73- i M. L, T. 157 
- 31 C yi5. 

I Bwii’Im c j , Biici’i, and Woodkcufk, 

JJ. 

Auction-purchaser. 

(1)— being also dec Jcr-hcli.ei, wlictbci paity 
j within meaning of S 244, C P. C.—See Civ, 
i Piio Code, No 113,7 C L. .1.4.56, 


Held, that he was guilt) of coiitciupt of 
Couit and of improper behaviour, and must bo 
suspended. In the matter of Lnwiencc Wilson, 
an Attorney, 8 . J. L. J. 165 (P B.)-8 Cr. L. J. 
131-4 M. L.T. 153. 

“ Bami'INj, k . c. j., Sl■El^’l.^ .iiid ri,i;jciii;u, 

3J. 

Attorney and client. 

(1) Suit for costs by attorney ,igaiii.-t ilierit 

—Lmutaliou—Order for taxation of costs, j 
effect of—Sec Ltmit.atii)\ Act, No. 20 , 35 C. 
171. - 

( 2 ) Sottloment of untaxod bills between 
attorney and client, rc-oponing of—Attorney 
sometimes bjund to advise clients to take in¬ 
dependent advice—But be is not bound to see 


(21 Bight to sue for possession—See Civ. 
1*110. Code, No. 100, 5 A. L. j! 20. 

(J) Title of, when acciues—Sec Civ. Pno. 
CoDF. No 212, 7 C. L. J. 1. 

Auction sale. 

(1) - Vombinalwn of biddeis -Cause of action 
—Bloadintjs — Fraud— Bpectjic allegations, 
11 ant of. 

\ I'; 1 . 111 , » frij 1 au is, bj jpjjitijill y 
2 'ilc.idcd, general allegations, howcvei atrong 
may bo the words,' being insuflioioutlo amount 
to an avcmcnl of fraud of which any Court 
ought to take notic^ (a). 

The fact, that a combiQatioii amongst bid- 
dots at an auction sale has been forincd to bid 
at the auction, does not, of itsel|, give rise to 
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instlBB Mto.— 

ftQ ftotioB ‘Hi th« suit of tho vendor (A) Lala 

jyotippskM Mande y. ^liewmtill Johury, 13 { 

C. W. N. 87. 

\ 

Pletchb, j. 

Befertncea (a) 5 A.C. 685 (1880), 15 C. 533, ; 

F. 

{b) 6 C. L. J. Ill, 3 Brod, & i 
Bing. 116, 6 Car. & P. 239, 
Dias. 15 Jur. 259, ZJ, 

Ivard. 

(1). Jlfcrc dissatiafaction docs not render an 
award imffectiial—Agreement to tepudiatc. 

Z/eief tbat an award has the force of a bind¬ 
ing contract or final judgment unlcbs ihcre 
has been an agreement to rcpvidj.-ite it, the 
more expression of dissatisfaction with it by 
both the parties, being insuflicicnt to lender 
it ineSoctual. Pokerdai Bolumal, 1 Smd L. B. 
236. ‘ 


iwavd—(Cmiefuded). 

tlO) Efiforoement of award of compeittotion m 
a seduction case—Courts have only to look to the 
provisions of S. 520 and S. 521, Civ. Pro. Code, 
See Civil Pbocedcjbb Code, No. 278, U. B. B. 
(1908), 2nd Quarter, Civil, Procedure, p. 
19. 

(11) Reference to arbitration —Award— 
Award sot aside upon ground not contemplated 
byS. 521, Civ. Pro, Code—Appeal. See, Oiv. 
Pbo. Code, No. 281, A.W.N. (1908), 242. 

(12) Decree on revised award—Appealability. 
See Civ. Pbo. Code, No. 279, 4 M. L. T. 328. 

(^3) Conditions of a valid award nndcr Land 
Acquisition Act—When it is deemed to be 
“made.” Sec Act I of 1894 (Land Acquisi- 
TIo^), No. 9, 12a P. R. 1908. 

(14)—Sec AllUlTKATlON. 

Babuana jrant. 


Knight and CiioucH, a. j. c. s. (1) Jlai6/iauga Ru;—Babuana grant — Mart- 

(2)-mado m private arbitration adopted ).y ^2^ grantee-Legal mceaaiiy-Alten- 

Court and decree passed thereon, whether and ability—Ancestral ptoperty. 

when appealable—whether any difference Property granted as babuana to junior mcin- 
between such award ^ind one made through bers of the famil> by tho Maharaja ot Dur- 

Court’s intervention—See Civ. Pbo. Code, No. I bhanga is ancestral property and is governed 
282, A. W. N, (1908), 54. i by tho ordinarj rules of Mitakshara law to 

(8) Private award—Order diiceliug award i ^ subject but for 

to be filed under S. 626, C. P. C., whether ap- i the peculiar eustoiii necessary for its conti- 
pcalablc—See Afdeal (Oebekal), No. 2, 68 / nuance as a Raj. 

P. W. R, 1907. (F.B), 

(4) DcstmuLion of, aftc- prcsonLation in 
Court—Whether ground for refusing to file the 
award. See Civ. Pito. Code, No. 286,1 Smd. 

L. R. 167. 


Such projirrty is alienable for legal neces¬ 
sity (rt). 

(n). Bhabeahwar Sin^h v. Rai Bahu Bafiga 
Pershad Singh Bahadur, 12 C. W. N. 960. 


(5) Award of abritratois in excess of thoir 


MiTritA and Cabfekbz, jjr. 


authonty-Efleot—See Ci\. Pbo. Code, No. I —(«) 10 0. W. N. 978-33 C. 1168 

277,1 Smd. L. R. 209 ] and 12 C. W N. 958, F. 


(6) —, application to file, older refusing — 
Appeal—Civ. Pro, Code, S. 625—See Civ. Puo, 
Code, No, 286, . C. L. J. 486. 

(7) —Order dismissing application to sot 
aside award, whether decree—Sec Act IX 
OP1899 (Abuitbaiton), No. 3, 14 Bur. L. R. 
129. 

(8) —, of arbitrators made out of Court- 
Order refusing to ffle such award—Appeal- 
ability— See Civ, Pbo. Codf, No, 287,100 
P. a. 1907. 

(9) — by Collector under ^ Land Acquiaition 
Aoti When disturbed by Court—See .Ket I of 
II^^LurD AcgtriStTiou), Not 3, 10 Bom. L 

'•», 660,, ‘ , ’I 


(2) Babuana grant of ancestral property— 
Grantee’s estate, nature of—Custom— 
Duiden of ptoof —Parftfion—Babuana 
g}ant, nature of. 

Per curiam. —Landed property acquired 
by a grand father and distributed among his 
i sons docs not, by such gift, become their self- 
i acquired property so as to enable them to dispose 
' of it to tho prejudice of the grandsons, (a). 

j A Babuana grant of ancestral property by 
the owner ot an impartible estate to enure for 
the benefit not only of a junior member of (he 
family but of his male descjpndants IB (Ik 
direct line does not loose its ancestral cfaipmh- 
ter the grant. It does not become aelf-aor. 
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BaltQU* intti^(Concltided). 

paired pi'operty in the hands of the grantee or 
his direct male descendants. Hence the other 
members of the family have the rights in it 
which th^ can claim under the Mitakshara 
Law, that is, the right to restcam alienation 
except in oases of legal necessity and the right 
to claim partition : and the original grantee 
has no power to dispose ot the property by 
Will (6). 

The custom which operates in the case of 
the Raj itself docs not apply to a linbuana 
grant without the requisite pfiopf which is ne¬ 
cessary in such cases. The burden of proof lies 
upon the person seeking to establish the par¬ 
ticular custom and to take this out of the 
ordinary category of Hindu fainils property. 

Per Biett, J.—A Babuana grant is made to a 
junior member of the famih and to his de¬ 
scendants in the male linefortheinniuntenanco. 
The grant is not of a portion of landed proportj 
to pay off a certain fixed sum of money which 
the grantee is entitled to claim on account of 
his maintenance from the Raja, but it is a 
grant for the maintenance of the grantee and 
his male descendants so long as there aio 
Laliteshar Bingh v Bhabeshwar Singh, 8 C. 
L.J. 124 = 12 0. W. N. 958 = 35 0. 823. 

Bbett and Chutv, jj. 

Befprences-—{a) Ct'ill I. A. 16!>, F. (b) 3i 
C. 1168, F. 

(3)- Revenue mul cets, habihiy for —~ 

Durblianga Baj—Contribiifion—Intei est~ 
Tenure-holder—Pi ojn ictor. 

Held, in respect of a babuana grant of cer¬ 
tain mehals in the Darbhanga Raj, that the 
plaintii! Maharaja and the defendants (holders 
of the babuana grant) are n-jithor co-proprie¬ 
tors, nor are the latter tenure-holders under 
the former; 

«» that, in accordance with the sanad, the 
defendants must pay all (lovernment dues, 
(including cesses), through the plain till, and 
if the plaintiff pays the amount, he i,-. to be 
fully reimbursed by the defendants ; 

that interest on cesses payable by the defen¬ 
dant should be allowed at the rate of 12 per 
cent, per mensem, as in a contribution suit 

IiftlttMbwM? Siagh y. Maharaja Rameahwar 
Uagh Bahadur, 18 C. W. N. 118. 

Mitsa, & Cabfbbsz, ». 


5F OASES. 

Bailment. 

Entrusting for repair the driving beam of a 
sewing machine to oopperemitfa—Degree of 
care required of the coppersmith—Burdefi of 
proof—See CoaNtract Act, No. 82, U. B. B. 
(1908), 1st Quarter, Contract, p. 11. 

Batta. 

(1) —, Whether an afneab—Whether claim for, 
enforceable at law—See Sanad, No. 1, 7 C. 

L. J. 202. 

• 

(2) Agriculturist-defendant summoned to 

bo examined under S. 7 of the Dekhan Agri¬ 
culturists’ Relief Act—rayment of batta,* not 
iifccssary. See Act XVII of 1879 (Dkkhan 
Agriculturists’ Rf.liff), No. 3, 10 Bom. L. 
B. 11C3. , 

Benami Transaetione. 

(1) Benann trausjei for %llegal purpose of 
dehaudtng creditois—Such pm pose not 
cal lied out—Stitt for specific performemce 
of contract to sell pi opei ty to thtrd pet son 
—litght of tiansfeior to resist such suit on 
the giound that transfer was benami. 

Where the owner of property transferred it, 
benami, to another for an illegal purpose, e. g., 
that of defeating crcdilois, and such purpose 
was not carried out into execution, held, with 
reference to S. 84 (a) of the Indian Trust Act, 
1882, that d suit fur specific performance of a 
contract b> the tiaiisfcroe to sell the lands to 
a third perbOii can be successfully resisted (5) 
by the transferor, on the ground that the trans¬ 
fer >vas a mere beuami transaction. Munisami 
Mudaliar v. Bubbarayar, 3 M. L. T. 244=18 

M. L.J, 151 = 31 M 97. 

Wallis and Sankahan Naik, jj. 

Refeicnees - (a) 24 Q. B. D. 742, 33 C. 976 
B ; 31 B. 405. D; 20 M. 326, considered ; (6) 
L. R 9 Eq. 475 and 1 Q. B. Dr 291, 18 M. 378 
(387), F , 23 C. 962, B. 

(2) Deciee against benaraidar— Beneficial 
ovniei—Bound by the deciee—Subsequen 
suit for redemption, 

A decree passed against a benamudar, in a 
suit brought against him, binds the beneficial 
owner, just in the same way as a decree in a 
suit brought by a benamxdat. Where a decree 
gave the benamidar an opportunity to redeem, 
and be did not avail himself of it, held, that 
the beneficial owne; could not maim am a suit 
to redeem. Kanis Fatima v. Wali-Ullah, 4 
A. L. J. 689 = A. W. N. (1907), 272 = 30 A, 30. 

Aikmak, j. 
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Benaml Trantaetloni—(Con^mt^d). | 

(3) Benamidar, right of suit bp - Mortgoge — | 
^Conveyance without eonstderatwn, test of. 

A banamidar cannot bring a suit f >t icciO\ - I 
ery of a mortgage debt. i 

A mortgagee assigned ever his interest under ! 
the mortgage to the plaintifis who instituted i 
the presbnt suit against the inortg-tgors tor le- 
oovery of the mortgage debt It vmis found i 
that the assignment was a benoini transaction ' 
and was intended to put the mortgagors into 
difficulty. I 

Held, that the plaintiff's suit was nghllv ' 
dismissed (a). 

The mere non-passing of coiisidei.ation is not 
sufficient to show that a transact ion is henmm 

Munhthl Basiruddin Ahmed v Mahomed ^ 
Jalish Patwari, 12 C AV. M. 409 

Mn'HK and Cisriai/, ij 

I 

References' —(a) 9 C. W N. 47T -.32 1 A ' 
11.1^27 A. 271, D. 6 M. I. A. iP C ), 10 C 
364 , 30 C. 265, ir. B L. R 10 - 21 . A. 113, B 

(4) fienaim tionsfei — t'lnwiitlent object de- , 
feated—Right of ownei to iccover fiom i 
heniunidnc—JAmi4ntinn — Inmitatian .4cf J 
(Xi'o/ IH77), Sell. IT, Alts. 1)1 and 141 

Wiiere a beiiami deed of transfer of land was 
executed with the ot))ect of deftauding ctecli- I 
tors, but the object failed. 

Held —That the owner was entitled toieooicr ' 

I 

the land from the benamidar, (n) and th.it , 
without being required to sot aside the deed as I 
a preliminary ' 

Art 144 and not Art 91 of Sch II of the ' 
Limitation Act therefore applied to tlio suit 
Petherpermal Chetty v. Huniandi Servai, 12 ; 

C. VV. N. 562 (P c )- 5 A. L J. 290--7 C. L ,7. { 

528-14 Bur. L. R. JO-il^lO Bom. L. U. ,590--= ! 
18M. L. J. 277i-.35C 551=1 M.L.T. 12--4 ! 
L. B R.26G. i 

I 

Loun Mackach'ies, Loud Atkisson, Sm 
Andbew ScoBia: and Siii Ahtiicu 
Wilson. 

Refeiences —\'e) 1 g B. T 1 291, L. R. 9 Kq. j 
475 (479) & 20 Ch D. (516, relied on ; 24 Q.B. ' 

D. 742, R. 

^ * I 

(5) Transaction, whether benamt- -Oral evt- 1 
deuce unsatisfactory—Sunoundtng cw- | 
cumstances and consideratwns of proOabih- , 
ty to be looked into « . j 

Where thequestion was whether a document, ^ 
which; on its face, was a mortgaga-bond, was i 
a geuuihe or a ^tittotts uansactiuu, but at the j 


Beiiami Tpan8aetloii>,~(Conc{Mirfed). 

trial persons, who might have been expected to 
be prominent witnesses, wore not c&lled, and 
the evidence that was called was open to much 
adverse criticism. 

Held that, m the circumstances, it was 
necessary to rely largely upon the surrounding 
Circumstances, the position of the parties and 
thoir relation to one another^ the motives 
which could govern their actions and their sub¬ 
sequent conduct Dalib Singh v. Chaudfcvidn 
NawalKunwar, 12 C.W N 609 (P.C.5=10Bom. 
L.R 000-14 Bur. L.R. 151 = 4M.L.T. 141=30 
A 2.5S. 

Loki) Macn ^oitTKN, Lonn Atktnson, Sin 
Aniiiiiow Scoblk and Sib Aktiu’Ii Wil¬ 
son. 

(6) l‘ii7chase benaini—Reienne sale. 

The law does not preclude a person from 
coiiU'iiduig tliat the purchase was made tor 
him beiiami b\ ,v purchaser at a Reienue sale. 
Venkatachailam Pillai v. Papshotama 
Naiekep, 4 HI L T 316. 

Afi'NRo iind I’lNiinv, jj. 

Refeiences — 29 M. 473, F; 25 M. 655, 77. 

(7) Bonefici il owner entitled to apph for 
setting aside of a sale m execution of a decree 
for mone\ ng.iinst beii.imidar. b>ec Civ. Pno. 
Code, No 204, 8 C L.J. .30.5. 

Beneficiapies 

—, when to be joined as parlies—See IIiNnr; 
Tempd;, No. 1, 12 C W.N. 946. 

Bequest 

Direction jii wull for feeding and pajmgBrab- 
mms, whether valid See Ifisnu Law (Wills), 
No. a, 12 C W N 1083 

Bepar. 

Hindu Law of Mitakshara as interpreted in 
Bombav lex loci of —See Hindu Law (Tnhdbi- 
'lANcr', No. 3, 4 N.L.R. .31. 

Bepar Land Revenue Code. 

Pre-emption in Berar is a right created b^’ 
statute—t’o-occupant in survey number, whose 
interest is sold b\ auction for satisfying mort¬ 
gage decree, not entitled to sue for pre-emption 
regarding shares so sold. See Pre-emption, 
No. 29, 4 N.L R. 138. 

Bhagdari and Narvadapi Act. 

Sec Act V of 1862 (Bombay). 

Bhopal. ^ 

(lovcrnor-Generars agent in Bhopal, doci* 
Sion of—whether appeal lies to Privy Council 
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Bhopal— (ConcJtuted). 

—See Ai^itbation, No. 3. 12 C.W.N. 685 

(P.C.) 

Bill of oxehange. 

(1) First of eischango, payable on demand, 
stamped with one anna stamp—Whether 
second of exchange should be stamis^d also. 
See Stamp Act (TT op 1899), No, 2, 4 1..K R. 

320 (P. B.) 

0 

(2) Nattukottai Chettj ’s way of signing and 

drawing billk—Consideration of question whe¬ 
ther signature in bill IS that of till piineipal 
or agent—Constriietini.. See AfiT'XXVlor 1881 
(Np.ooti^bt,t: iNS'rni MKNTR), No 41,4 M.T) T. 
309. ' • 

Bill of lading. 

Liability of earner foi negligence- -FJTect of 
conditions in, clanning e\empti<)ii from liabi- 
lit>—See CAniiiEKs, No I, IMLT 110 

Board of Revenue. 

Letter from, showing that jngiis aie resuina- 
ble on the death of grantoo— Admissibility in 
evidence—See F.\inENcu Act, No. 0, 7 C L J. 
90. 

Bond. 

(1) —, partner signing, signed for himself and 

as agent of iinothei admissibilit> of 

oral evidence as to vhether- Sec i’.vini scr. 
Act, No. 19, 18 M.L.J. 1. 

(2) Instrument evidencing loan of paddy and 
providing for its return on ceitani date, whe¬ 
ther bond—See Limitation KEori.vrioN (Tii\. 
vancohk), No. 1, 23 T,J..R 48. 

(8) Settlement of accounts, and execution of 
receipt for amount found due—whether consti¬ 
tutes bond—See Aci'ouxts, No. 3, 2.3 T. L. R 

17. 

Buddhlvt Law. 

(1)—GESEllAr. 
j(2 )—Adoption. 

(3) —Divorce. 

(4) —Ecclesiastical. 

(5) —Inueritanoe. 

(6) —Marriage. 

(7) —Pre-emption. 

-1—General. 

(1) Maiden lady ln'%nging up two girh and 
a boy—One girl's father admimstettng es¬ 
tate undet Letters of Administration — 
18 c 


Buddhist Law~{Contittmd). 

-1 —Oener al—{ Continued). 

Other girl suing and getting decree for 
' whole estate as keittima adopted daughter 
of deceased—Suit on behalf of first girl-— 

, Hoy put on record as party—Decree against 

second girl dtt ccting her to pay 1/3 share 

to first girl ami another third share to boy. 

I \ maiden lady, dee.cased, had throe persons 
j living with her, (1) S, the daughter of B, with 
I whoso father the deceased was living, (2) P, a 
bov, and (3) L, .mother girl. On her death, 
^ , the father of S axiplied, as father and guar¬ 
dian ol S, for Letters of Administration to the 
, estate of the deceased, and obtained it from 
the Court A similar application was also 
m.ide on bi'balf of hut was refused. L, there- 
11 X 1011 , instituted a suit in forma pauperis 
against the estate of the deceased, administer¬ 
ed b\ Y, foi ])osseb»ioii of the whole of it, as 
heithma adopted daughter of the deceased. 
The suit, to which S and P were wrongly not 
made parties, and which w'as very badly con¬ 
ducted, was resisted by Y, but was finally de¬ 
creed in favour of L as the adopted child of the 
deceased entitled to inherit. Afterwards, the 
sister of Y, instituted, as next friend of S, the 
present suit on the ground that, S not being a 
partv to the foimcr suit, the decrees in it 
were not funding on her, and j;hat she alone 
was entitled to the whole estate. P, who wish¬ 
ed to put fonvard his claim, was permitted to 
be put on the record as second plaintiff in a 
suit in which the original plamtifi claimed the 
whole estate. The suit was decreed in 
favour of S, who was held by the District 
Judge to have been adopted by the deceased and 
not L and P. 

Held that S's right to share m the estate as 
IceiUima adopted daughter of the deceased had 
been pioYcd and that L should make or pay 
over 1/3 share of the property, which she bad 
obtained or may hereafter obtain from Y under 
I the dcoreo in the former suit, to the properly con¬ 
stituted guardian of S, that L’s right to share 
m the estito as keittima adopted child having 
been established in the former suit where S’s 
claim was. represented fully, the question of 
' Ij’s right to share iii the estate should not have 
. been gone into in the suit. 

Regarding P, though the evidence of his 
having been adopted was not so strong, yet, 
the deceased having In ought him up also, and 
Y, the person who should have known hesbthe 
position P occupied in the house, having ad* 
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BuMhIst l,MW—'(Co7timued). 

shortly after the death of the deceased, 
that P was one of three children adopted b\ 
the deceased, held, setting aside the aeoieeof 
the District Court, that L should make or pay 
over to P also a 1/8 share of such property as 
she had received or should hereafter receive 
under such decree. Ha Bn Lone y. Ma Mya 
Sin, 14 Bur. L. B. 9 

f 

Fox, c, .r, and Hahtnom., j. 

(2) Object of granting lictlei's of .tdniiuisCru- 
tion—Right of jouiigcr (l.uighter ot deceased 
Burmau Buddhist to Lctteis or Administration 
during the life-tiiucof themothoi—Agieomeiit 
of parties, vhether can cliangc pctsoual law. 
See Act A’OF IftSl (Pkoiuju; \M) AimiMSTUi- 
Tiov). No. 4, 4 Jj. P. II. 2H7. 

<3) Ownership of propertx hi married 
couples—Devolution —T.e!,*eis of Admimstr.i- 
tion whether and when can bo granted to any 
person other than survivor of married couple- - 
Proper person to administer estate. See A<’i \' 
OF 1881 (Pbobatkand Ao.uixisTnA'rioN),Ko. 1, 
4 L. B. R. 293. 

-2—(Adoption). « 

(1) Sotne probabilitici tn favour of nlleq^d 
adophm— One or iu o vjipoi taut pi ebamh- 
ties against It—Adoption not genet ally pith- 
hsliedand not notations —rnhd adoption 
according to requa ements of Burmese Dndd 
hist Law, whether proved. 

The plaintiff, an adult, claimed to have boon 
adopted by his uncle. He was able to adduce, 
from the relationship between bimself and his 
uncle, from the latter’s circumstances, from 
his uncle’s public letters, thiough witnesses, 
and from other sources, a good deal of evidence 
caloulated to render his contention probable 
and successful^ It appeared, however, that 
the plaintiff, when called upon to state his 
father’s name, ga\c, not his adoptive, but h>s 
natural father’s name, thus making it doubt, 
ful, whether the idea of giving up all his I'ldi- 
peotive rights in his natural parents’ prop* rl\, 
as the result of the adoption, presented itself 
to his mind at the time of the alleged adopt ion , 
and, also, that his relationship with his uncle 
was not published generally and was not no¬ 
torious, as it ought to have been, had it been 
true. 

Held, that he tiuled to prove that he had 
been validly adopted according to the require- 
snedtsof the Burmese Buddhipt Law. 

V,, Ip the absence of anything to show what is 
neeessi&y to constitute the adoption of an 


Buddhist Lsw—iConUnmd). ' ' ^ 

-2—(AdoptloB)—(On«olt«fed). i, 

; adult, the general princijdo is that an adult 
cannot be adopted without his or her consent. 
But, as an adult (cannot be deprived of any 
rights without his or her corfsent),—an odop- 
i tiou depriving rights of inheritance in natural 
i parents’ property—it must appear that he 
or she consented to renounce all his Or her 
prospective rights in his or her natural parents' 
propertv. 

' * 4 

l‘cr Fox, C. J .—Notoriety amongst the 
ptHiplc witli whom the parties ordinarily mixed 
111 social life Is what is requiied m evidence of 
the adoption of an adult (a). 

Per HartnoU, J. —When a person claimi a 
shaie ill ,in estate on the ground that he was 
adopted as an adult, the bindoii of proof lies 
he.ivilv on him, the more especiallj as such an 
adoption lo not usual even if it is sanctioned 
bv the Jthammathat'.. Ha Oyi v. Haung Po 
Tha, 14 Bur. T,.K. 1.0 

Kox, c.j. and Hahtnoll, j 
I liefercnces. —(a) 11 But L.R. 240=‘i L.B.B. 

' 224, J-’. 1 Ch. T.L.C. p. 168, R. 

' (2) Evidence of adoption—Adoption taking 

place long ago—Variatton in evidence ns to 
time of adoption, c(}ect of. 

A >1111 w'as instituted for a declaration that 
‘ the plaintiff was, equally with the dofendiuit, 
the keittima daughter of a Burmese lady and, 

I as such, entitled to share in the latter’s estate 
! equally with the defendant. The Court of first 
I instance gave a decree to the plaintiff. ,The 
i Chief Court reversed this decree on the groundy 
, that the evidence adduced by plaintiff as to the 
1 time and manner of the alleged adoption 
I varied widely and the publicity of the adop¬ 
tion was pioved. On appeal, the Privy Coun- 
I Cl I observed that neither ceremony nor written 
document being required to constitute, ot ini- 
ti.ite the relation of, keittima adoption, there 
, must lie, on the one hand the consent of the 
natural parents and, on the other, the takii^g 
; of the child by the |idoptive parent with the 
' intention and on the footing that the child 
I shall inherit. On weighing the evidence their 
I Lordships found that the keittima adoption 
I had been proved and that, as the adoption 
took place long ago, the variation in the eYi> 
donee as to the tunc of adoption was not very 
material. Ha He Gale V. Ha Bayl, 32 0.219 
(P.0.)=4 L.B.R. 17*2. . 

Lo»d Davey, Lobd RoBsaTSON ano Sib 
Abthub Wilson, 
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BuMitgt CMW~-(Contimed). 

-S^dHvoroe.) 

(1) Child of divorced couplc—JRights of in- 
heritance—Maintenance or lenewal of 
filial relations sufficient to entitle plaintiffs 
to inherit groper ty acquiied during second 
marriage. 

There eeenis to be a groat weight of authority 
iu favour of the propoeition that a child of a 
divorced coupfe le entitled to luhciit fiom the 
parent, with which be or site liveb, and is gene¬ 
rally nut entitled to inherit from the other par¬ 
ent, (when that other parent has married again 
and has children by the secon^^gpouse) property 
acquired during the second marriage, and that 
visiting the other parent and receiving presents 
or even maintenance from him docs nut euu- 
btitute a continuance or resumption of tilnil 
relations, such uo would entitle the child to in¬ 
herit such property (a). 

The fact that the divorced wife and the 
childroii'Tcceived nothing at the tune of divorce 
makes no difference, at any rate lo long as it 
was not alleged that there was <iny piopeity to 
divide. Ha Paw v. Ha Hon, 11 Ilur L H. 
236 - 4 L.B.B. 272. 

IllWlN. O. C., AMI OllMoM), J. 

lleferences —(«) H.S J.184 . B.S.l. 2%, J*. 
J.L B. 469 ; U.B.R. (1897-01). p. 116, 1 L.B.U. 
161, F; P.J.L.B. 299. Biss , 2 L.B.R. 85, 11. 
-4.—(Eociesi aatical) 

(1) Civil Couitu hcther can give ejjectto an 
order of the Thathanabanig oi of any other 
ecclesiasticalauthoiihj until such aider is 

‘ confirmed by a judgment and detree of the 
Civil Court. • 

A Civil Court cannot give effect to .in order of 
the SThathanabaing or of any other ceelcsiasti- 
oal authority until such order is confirmed iiy 
a judgment and decree of the Cn il Court. 

The decision of the Taungbyin Sayadaii 
cannot be treated as if it were a judgment .ind 
decree of a Civil Court, and it e.innutbce.vecut- 
od without even giving the other p<irt\ au 
opportunity of showing cause against its c-vccu- 
tion. , 

So far as the Civil Courts are concerned, the 
Sauad is merely an authoritative doc-laraliuu 
that for the time being the Taunggwin Saya- ' 
daiv is the ecclesiastical who has aupEeine , 
eonttol aB Thatlmiabaing. ‘Shin Knthala v. i 
81^ Saoda, u. B. B. (1908), 2nd Quarter, j 
Buddhist Law (Ecclesiastical), 1. 

TwoitiiiY, i. 


Buddhist LMw-~{Contmued). 

-8.—(Inheriiaoee). 

I (1) Eldest daughter's share m property, in 
hented by her mother from her mother* 

^ A female Burmese Buddhist inherited some 
I propcity from her mother. She died leaving 
a husband and five daughters. Held, that the 
I eldest of the daughters was enfatlcd to succeed 
I to aim-foul th sh.iru of the property. Tha To 
I V. Haung Bya, 4 L. B. R. I8l. 

; HaiAnoll, j. 

liejereuces. -3 L.B.R. rf, 2 L.B.R. 266, li. 

(2) Share of child of deceased first toife in 
property inherited during second truirriage, 

A Burin,in Buddhist had a child by his first 
wife. After the death of the fimt wife, ho 
contracted a second marriage, and by the 
sacoiid wife ho had another child. During the 
continuaiico of the second marriage, he hud 
I iiiheiited coitaiii propeity from his mother. 
H IS second wife pro-deceased him. He died 
last, leaving him surviving the two children 
one by his deceased first wife, and the other 
by hts decu.ised second wife. Held, the two 
children were untitled each to a moiety iu the 
property inherited by tlje deceased from his 
mothei. Haung Gale v. Haung Bya, 4 L.B.R. 
189 

Habtaoli., j 

Itefeiences —S. J L. B. 110, 177, 223 and 
255 ; P. J. L. B. 361 and 418, B. 

(A) Propel ty inherited by husband during 
marriage — Interest of widow—widow 

share in the joint pi operty. 

ill properly inherited by v Barman Buddhist 
during his muriiage, the interest which his 
widow takes, when childicn of the marriago 
suivive their father, is the same as her interest 
111 her deceased husband’s share of the pro¬ 
pel ty jointly owned by him and her, i. e., a 
life estate with a power of sale in case of ne¬ 
cessity . Ma Nyo v. Ha Yauk, 4 L. B. B. 
256. 

Fox, c. J. and ilAUT^onL, j. 

Itcferciices . —2 Chau. Toon’s L. C# 95 ; 

2 Chau. Toon's L. C. 77 ; S. J. L. B. 378, S. J. 
L. B. 108 . and 4 L. B. R.*189, B. 

(1)—Sec BuudhistLaw {GenkB-AL). 

6.—(Harriage). 

(1) Bight of m)i to mortgage her inlereat in 
joint property without her husband'a* con¬ 
sent. 
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AuMbfMt Lmw — (Continued). 

.—g.-Mairlage— (Ckmoluded) 

The texts declaring that the husband is lord 
of the wife must be construed in the present 
day in a strictly limited sense. Practically in 
respect of their respective rights to property, 
thcBurman Buddhist husband and wife occupy 
a position of eqi;\ahty. 

It is settled Law that the husband ih not at 
liberty to alienate joint property without his 
wife’s consent, but that ho can maka a valid 
transfer of his share and interest m such pro¬ 
perty. The same rules apply to the case of 
alionatioiiB by the wife. 

Thus, where a wife mortgaged her interest in 
a house and land which was hnapajon let'ctpu a 
without the Consent of her husband, it was 
hold, that the inortgago was valid Nja Ran 
Y»». Hgn San Ya, r.B.R (1907), l ouith 
Quarter, Buddhist Law—3Jairi.ige—Joint Pro- 
jierty, 1. •• 

Shaw, j. c. 

References.--‘M j B. E.GG, U.B.R. {1«9‘J-%) 
n, 15, 204. U.li.R. (1902-0J), 11, Ex. of dcci-'u 
1, U.B.R. (1904-00), Buddh. Law—Divorce, 
1, B. 

(2) Acquisition of pi operty during man laqc — 
Bight of widow to dispose of her share of 
property after death of husband—Piopeiiy 
partitioned between widow and hei son. 

Certain property wm acquired during the 
marriage of HI. S. and M, B. Un M. S’s death, 
M, B. had an absolute right to dispose of her 
share in the property. I’lio property was paiti- 
tioncd between hei, and her son. What she 
obtained came to her III hci nght of widow. 
Cuiiscrjuently she could dispose of the piopciiv 
without the coiisciit of her grandson. Haung 
Po U y. Ha Ba Li, 11 Bur. L. R. 57. 

Pox, c.j. , 

(3) Child of divorced couple- Rightsofiiihcii- 
tauce—Mainten,incc or renewal of blial icla- 
tions suffiiicnt to entitle children to inherit 
proper!} acquired by the couple during second 
marriage. See Bcddhist Law (Dia oiicis), 
No. 1, 14 Bur. L R. 23G 

-(7)—(Pre-emption). 

(1) Bight of pie-emption —Right of mdou to 
dispose of family p-ojmrty subject to child¬ 
ren's right of pre-emption. 

A Buddhist widow ha ught of abwilute 
disposal in respect of her own -bare, after her 
hikibilnd’s death, and a life-interest iii the 
.muainder, This decision uooa not overrule 


Buddhist Law— (Continued). 

(7)—(Pre-emption)— 

the law relating to the right of pre-emption 
but IS subject to the geneiul rule, regarding 
the right of all co-sharers to pre-emption. 

Where a mother after the, father’s death 
sold her right over joint family property to a 
stianger, held., the sou has a right of pre-emp¬ 
tion over the whole propcity. Mo Thi V. Tha 
Kwe. 4 L.B.H. 12S-14 Bur. L.'R. 206. 
Haktnoi.l, j. 

Rejeiences —S J.L.B 378; I’.J.L.B. 65; 2 
L B.K. 167, R. 

Building. 

—on anothet’s l.inJ- Acqiueseence—Estoppel. 
See Landi^oiid vxu ti.naxt. No, 28. A. W. N. 
(1908), 282. 

Bundlekand Enoumbered Estates Act. 

See Act I oi' 1903 (N. W. 1\) 

! Burden of Proof. 

(1) Moifiiage bond - Dental of execution and 
passing o/ considei atioii by thud party. 

If .in action to enforce a mortgage security is 
1 untested In the mortgagor and execution is 
admitted bj or proved against him, the onus 
lies upon him to prove that the recitals as to 
the pavment of consideration for the deed 
which lie executed are untrue. When it is con¬ 
tested l<y a stianger, who denies that the bond 
was executed and also asserts that there was 
no Lonsidcration for the mortgage, the onus 
is upon the mortgagee to prove his ease. 
Bisheswar Days v. Harbans Sahay, 6 C.L.J. 
059-3 M L T. 38. 

I Bni.n and H'oohKiiJi.i.;, jj, 

j Rifcnru-es -G G. 2G8,17 A. 428, 3 C.W.N. 
i 403, 5 CLJ. G53 (G58), R; 3 C.W.N. 

I CCCXXIV. Dm. 

I (1) Suit by a recei Stoner to restrain aliena- 
: turn of occupancy lights—Custom—Punjab 

\ Tenancy Act (1887), S. S9. 

Where .i collateral sucks to restrain an aliena¬ 
tion of nil occupancy riglit by an occiipaud^ 
tenant, the initial onus lies on the plaintiff ; 
but when he has proved his reversioiiery right, 
and bis right to bung such a suit in the case of 
tinv other propneUrv right, the onus W'ill be 
! shifted to the other side ; and the person who 
I asserts that no such custom obtained as to 
iK'cupanev right has to prove his contention 
(a). Abdullah v. Allah Dad. 98 P, H. 1907 
(F.B.)=-62 P. W.R. 1907=18 i^.L.R. 1908. 

• 

Clauk. a.if., CuA'JLTKKJi and Buth^tsuiit, it. 
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Borden of ftoot^Continued). 

B6fer$tM8:—(a) 115 P. B. 1901; 12 P. B. 
1904 ; 891P. B. 1898 (P. B.). li. 

(S) Ejectmenti swii/or—Nij jote ImuI, suit 
Jor iMssession of— Makarrar id»r- Occupancy 
raiyat, plea of. 

In a buit for ejectment from nij-jote lauds, 
where the defence set up a right of ocoupaiuy, 
when the plaintiff was admitted to be a makar- 
raridar of the landlord, it lies upon the defend¬ 
ants fo make out that they are occupancy 
raivats anO are untitled to remain there 
Boraik Kamal Sahai v. Lilhu Christian, 
8 O.L. J. 170. 

CAsrKBsz and SiiAUt'tnmN, jj. 

lieferences. —9 C.W.N. 144 and 7 (J L J. 55J, 
R. 3 C.W.N. 7G3, cap/. 

(i) Dill of exchaiu/e 01 ptouiissonj note p.chi- 
biting the appeal ance of altaalion— 
Whether the onus lies on the person suing 
to account for it—]Vhethei in othei docu¬ 
ments the alteiation is presumed tohaic 
been made before execution. 

If a hill of exchange or piomissory note 
exhibit the appearance of alteration, the oji«s 
lies on the person smug to account font, but 
in other documents (except wills) the alteration 
IS presumed to have been made before exetu- 
tion. Raja Shewbax Bogla v. Ma Ma Gyi, 14 
Bur. L B. 213. 


r Burden of Proof — (Continued), 

(8) Suit for declaration of invalidity of alleged 
adoption—Bight to immediate possession ub- 
struoted by intervention of widow’s estate— 
Burden of proof that adoption was invalid or 
never took place on plaiutiff—See Himdi; Law 
(Adoption), No. 3, A. W. N. (1906), 79. 

(9) Will of illiterate person—.-Proof of know¬ 
ledge of contents of the will lies on person pro- 

I pounding the will.—Sue Will, No. 2, 11 O. C. 

I 20. < 

j (10) Property alleged to bo self-acquisition 
j by one partj and contended to be joint ,pro- 
I porty bj the other—Existence of ancestral pro- 
! perty—Presumption—See Hindu Law (Selk- 
AcQUiaiTiON), No ], 3 M. L, T. 314. 

t 

(11) Joint family pnqierty—Presumption 
.tiising out of pait being admitted to be ances- 
tial— Onus of proving sclf-aequsition—See 
HiNne Law (Joint Pamili.), No. 4, 10 Bom. 
L. K. 184 ’ 

1 (12) Joint Hindu fauuh—Liability of sous 

I for father’s debts—Defence of sons that debts 
' were incurred for immoial puriKises—Burdcn 
of prool on sons and not on creditors—Bee 
Hindu Law (Dkms), No. 1, A.W.N.(1908), 61. 

(13)—Whet c person claims title under convey - 
ance from Hindu Woman, with her usual 
I limited interest, and seeks to enfoi'cc that 
\ title against reversioners Sec Hindu Law 
I (Woman’s Esjate), No. 1, 12 C. W. N. 393. 


Obmond, j. 

(1-a) Suit for ejectment—Defence setting | 
up h tenure by right of puioha4 from formci | 
tenant—Plaintiff proving that ho is owner of j 
land—]4cfcndant to m.iKc out that he is tenure- 
holder and he is entitled to remain therson- 
See Ejectment, No 2, 7 C. L J 503. 

(4-6) Suit for dcnlaration of title by person 
whoso objections to execution have been dis¬ 
allowed—Burden of ]>roof. See Cin . Pim, 
Code, No. 190, A. W. N. (19061, 125. 

^ (6)-Claim to attached property—Fictitious 
sale—Possession at date of attachment—Sec j 
Civ. Pbo. Code, No. 189, 4L. B. R 228. 

(6) Sale of property to defeat creditor’s 
claim—Good faith of purchaser—Considcra- j 
tiou— Burden lies on purchaser—See Fbaudi- 

LKNT Tbansebb, No. 1, 4 L. B. E. 211. 

« 

(7) Sale of ancestral land to pay off debt 
really due—of proving immoral nature of 
the debts—Sec Customs (Punjab) (Aliena- 
xion). No. 1, 66 P. B. 1908. . 


(H) Fraudulent transfer of property—Frau¬ 
dulent intention not carried out—Suit to rc- 
covci suth piopcrtv—Conditions for recovery— 
Burden of pioof—See Tbansneb, No 1, 4N. 
L. R. 20. 

(15)—Lies heavily on peison setting up 
adoption ot adult, which is not usual—Sic 
I Buddhist Liw (Adoi-tion), No, 1, 14 Bur. 

I L. R. 15. 

' —Appoi tioiinient of compensation— 

Rights of /jeiiiiadar—Dims of proof as to the 
\ aluc of a particular ooiituigeucy to Zemindar 
oil whom lies. See Compensation, No. 1, 7 C. 
C. L. J. 284. 

(17) Burden of proof regarding alleged cus¬ 
tom, among Cbima Jats of Deska TahsU of 
Sailkot, that adopted soitcan succeed coUat^r- 
.illy in his adoptive father’s family.—See Cus¬ 
tom Inhebitanck and Successoin, No. 1567 
I P.L.B. 1908. 

I (isj—As to custom juvalidatmg marriage of 
I Itajput with Khati ani woman—See Hindu Law 
t (Mabuiaue), No. 1,61P. L. B. 1908, 
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jinntai of Pro9t--(Cmiinue(i}. 

(19) —on whom lios in suit for damages for 
fraud when time of plaintiff's knowledge of 
fradd doubtful—See LiMiTATiON Act, No. 61, 18 
M. L. J. 19. 

(20) Marriage by !Mahomedan with a fifth 
wife when four previous wives are living—Chil¬ 
dren born of such marriage—Burdeii of pro\- 
ing Legitimacy—See Mahomed\n Ijaw (Mab 
aiAOE), No. 1, 6 P. R. 1908. 

4 

(21) —^iii suit under S. 283, C. P. C., where 
objection under S. 278, C. P. C., was disallowed 
and objector instituted suit, lies ou plamtiiT— 
See Civ. Piw. Code, No, 191, 5 A. L. J. 358. 

(22) Party on whom—lies, to succeed, must 
establish pruita /acie case—Weakness of ad 
versary’s case not to be taken advantage of See 
TbAMSFEii OF Pkoi’kutv AtT, No. 14, 7 C. L. J 
586. 

i 

(23) Mortgage and siile of .iiicestial property | 

—Burden of proof in either case as to validity 
of alienation against the interest of other { 
members in the family property—See Hinoi. 
Law (Alisnaxiom), No. 7,23 T L. R. 8. ^ 

(24) Bailment—Enjtiusting foi rep.iii the I 
driving lieam of a sewing maohiiic to «.oppei - 
smith—Degree of care—Burden of pioof—See i 
CoUTB-vcT Act, No. 32,U. B. R (1908), 1st 
Quarter, Contract, p. 11. 

(25) Suit for redemption of mortgage of 1846 
—Plaintiff to give at least prtnia facte proof 
that mortgagers redeemable. See Moutovok 
(REDEM mioN), No. 20,11 O. C. 285. 

(26) —where Reg. Ill of 1891, applied to any 
lauds confiscating proprietary rights and gmug 
(;pmpenHatioii—Govornmeut must prove that 
statute applies. See Rko. Ill of 1891, No. 1, 

12 C. W. N. 1095 

• 

(27) Persons setting up custom opposed to 
personal law must prove that custom. See 
Cdbxou (Punjab) Inueuiianue and Slcces- 
SION, No. 21, 86 P. R. 1908. 

(28) —on certain issue wrongly placed on 
party—Material irregularity committed within 
8. 70 (o) of Act XVIll of 1884. See Acx XVIII 
Of 1884 (Punjab Couktb). No. 6, 143 P, W. R. 
1908. 

(29) Suit for dami^es by legal representa¬ 
tive of deceased person killed by accident while 
travelling in Railway—-Negligence—Burden of 

See EvihEnoE Acx, Nos 28, 4 M. L. ' 

Ml aoi. u 


J Burden i^Proot—fCoinclwiedf. 

(30) Acquisitions out of the inc({me of wi’ 
dow’s estate—^Intention of widow to treat it as 
separate property or as an aooretion to estate— 
I Power of alienation-Ilona fide purchaser for 
j value—Burden of proof. &e Hindu Law 
' (Widow). No. 11, O. C 310. 

I (81)—m cases of insanity—General rulbe of 

estimating evidence as to insanity. ' Sec 
j Lunacy, No. 1, 10 Bom. L. B.‘l004. 

' (32)—Sec PuB-EMiTroN No. 34, 5 A.L.J 752. 

(33) Suit for ejectment idleging 'that defen¬ 
dants are merely tenants at will—Burden of 
proof 011 defendants to show permanent interest. 
See Ejeoxment, No. 5, 8 0. L. J, 513. 

, Burma. 

1 Applicalulity ofTiiiiisfer of Property Act to— 

I Sec MoitxoAGE (Rbuejiftion), No. 6, U. B. R, 
(1907), 3rd Quarter, Mortgage, 1. 

Burma Lands Act. 

See Act .Kill of 1898. 

Burmese Law —See Buddhist Law. 

Canoellation of deed. 

(1) Equity—Cmditwns uiulei which U will 
qniiit t chef against deeds dehberatehj ex- 
ecuted. 

A Court of Equity will not graut luliof aud 
set aside deeds (release deeds, for instance,) 

' executed by a pcmoii, where the proceedings 
^ wore entirely started by him and deliberately 
: earned througjji by exccatmg and registering 
' several deeds and by delivering possession, 

' whereby he secured a provision of maintenance 
for Iiimself, to which he would not otherwise be 
oiititlod. Bhi^at Ram v. Gokal Chaod, 150 

I P. R. 1908. 

1 

\ Kenbinoi'on & Lal Ghand, jj. 
liefeiciue —23 C. 15 (P. C), B. 

' Cantonment, 

• 

—in Native State—Power of uommanding 
' olhecr to grant land—See Native States, No. 

I 1, 12 C. W. N. 465. 

Carrien. 

(1) Linbihtgof, for negligence and dainc^ 
to goods—Bill qf lading—Provision m to 
exemption from liability, effect of-Mng- 
lish, American and Jndipi Lato — Con- 
tractingjigainst Ucdnlity—Public policy — 
Ocmirewt Acl, 8s. :13 and idl. , ' 
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Canten—(Con^ntwtf.) 

The g^ods (rice ba^) belonging to the plain¬ 
tiff were shipped in a steamer belonging to the 
defendant company, for deliver}' to the plain¬ 
tiff's agent nt another port, and, on arrival at 
that port, were •placed by the company on the 
foreshore, where, however, they were destroyed 
under the orders of the Municipal authorities, 
on the ground that they had become damaged 

by rain and unfit for consumption. 

« 

The condition in the Bill of lading ran 
thus:—“in all oases and under all fircnin- 
stances, the liability of the Company shall 
absolutely cease, when the goods are free of 
ship’s tackle, and, therunpon, the goods shall 
be, for all purposes and in every respect, at the 
risk of the shipper o; consignee.” 

In a suit by the pLiintilT for recovery of the 
value of the iice so daiPiiged , 

Held, per Wtnte, C. J., and baiiLaian Sati , 
J.—The"contnict was not terminated b\ the 
deposit of the goods on the foieshoic, and ii 
was for the defendants to show that the plain 
tiff’s goods were ready foi deliver} at the time 
they were damaged, and not for plaintiffs to 
show they were not read} ; and as theie is 
no evidence to show that the bags wcie ever 
ready for delivery bv being separaied from the 
rest, the defendants were negligent (a). 

Per Wallts, J .—The plaintiffs’ claim is not 
so much for non-dehver} of the bags a.s fur fai¬ 
lure to deliver them in good order and cuudi- 
tion, and the plamtiffs failed to piove ihat the 
condition of the bags, when put at then dispo¬ 
sal, justified them in refusing to take delivery. 

Held also, per White, (). J. and Sanharaa 
Nair, J. {Wallts, J., contia)—k ship-owner 
IS not exempted front liability for negligouoe, 
unless the oontract which exempts him is both 
clear aud express ; and as the contract in this 
case, though clear, is not express, the defendant 
are not protected b} their bill of lading (b). 

Per White, C. J., and iVaUis, J .—The law of 
the United States of America forbids a carrier 
to exejnpt himself by contract from liability for 
negligence, while the law of England does not. 
On a question of this chariMster the Courts in 
India ought to follow the law of England (cb 

Per Sankaran Ncnr, J.—The question of 
lialnlity is not concluded by authority in India. 
A rule of Enghsh Common Ijaw ought not to be 
fd&owed, when it is opposed to the principles 
followed and adted upon by the Indian Legis- 
httttte. A contract exempting a ship-owner from 
liability for the n^ligenoe of himself or his 


Cianien—(Continued,) 

servants in not taking the care required by S. 
151, Contract Act, is contrary to public policy 
and, therefore, void under S. 28 of that Act. 
Such .an exemption clause is clearly against tlie 
interests of the morcantilo community and not 
necessary in the interests of the shipowners. 

The reasons of the English and American 
rules on the subject coii'-ideied. K. Y. 8. Sheik 
Mahamad Kavuthar y The British India 
Steam Navigation Co . Ltd., 4 M. L. T. 110 
(F B). 

I Wjh7k, c. J , and Wai.i.is and Sankatian 
I Naiii, 33 . 

j Hefetences — (rt) The Glendarroch fl894), 

] p. -iJfi, I) j5) (1895) 2 li. B. 301 ; 22 B. 184, 
j . 1 K. B 750, Hjpl and P , 2 K. B. 378 ; 1 

, K, 15 7(59 , (1904) P. 2815. 1 Q. K. 019 ; 20 L. T. 
704, doubted, (r) IOC. 489, 28 M. 400, Jl. 

(‘2) J'eii.shable noofls shipped- Destruction of 
decayed goods at port by aider of Municipal 
authmities- Ohlitei ntimi of marks—Por¬ 
tion of goods not identified—Rest delivered 
—Claim for slioit deliveiy — Negligence— 
hiability of cairytng steamship Company. 

\ In .July 1907, 2,035 liasjiets of onions were 
I shipped from Madras to Mnulmcm by the 
' B.l S.N, Co Thev travc-lled to Eangoon by ^ 

I certain steamship and were there transhipped 
j to two other steamships and convened to Moul 
I mem in three difforent voyages. Three of the 
I consignees of these onions were A, E, and P, 

I and to them were eorsigned 100, 100 and 160 
I baskets resiiectively. A, pleaded that he only 
I received 70 baskets, and so be sued the Com¬ 
pany for short delivery of 30 baskets. Under 
similar circumstances, E and P respectively 
sued the Cempany (or short delivery of 25 and 
54 baskets. The Company denied their liability 
I by reason of the clauses of their bills of lading, 

' and they especially relied on the’endorsement on 
the bills . ‘‘Onion bags and baskets frail. Carried 
at shippers’ risk. Steamer not responsible for 
I conditiou or outturn of contents.” On the 
I merits of the case, they pleaded that the 2,035 
i baskets were shipped to 17 consignees in Moul- 
mem aud arrived in Bangoon on the 2lKt July 
(a Sunday, when no transhipment is done), and 
that the consignment was leshipped to Moulmein * 

I as per account stated by them. The Company 
stated that, by order of the Municipality, 176 
baskets and 11 bags, containing 50 baskets, 
were destroyed in Moulmein, owing to the de¬ 
terioration of their contents and that, aftqr de- ' 
livery, 32 baskets still remained in thegodown, 
and they urged that, owing to the baskets being 


i 
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Oafvlen—( Continued ). 

frftil and their oontentH having become bad and 
the consequent obliteration and destruction of 
all ^narks, it was impossible to say to whom 
any portion of tbo 258 baskets were consigned. 
The plaintiffs A, E, and P wet einvitcd to bear 
a rateable proportion of the loss. The plaintiffs 
had also been offered a portion of the 32 bas¬ 
kets in the godown, which they refused to 
accept, with the result that, on the 30lh 
August, the whole 32 baskets wove tlo->tro>od 
as rotten. These baskets bore no marks. The 
plaintiffs did not urge that the onions had been 
damaged owing to thi ii’jgligcncc of the d"tc'i- 
dant Company, but contend«*d t1i.it the defen¬ 
dant Company had to show what had bcM-ome 
of each cargo consigned to them. The Com¬ 
pany, however, did account for the wlion 
, 2,035 baskets consigned to them. 

Held that, h.aving regaid to the perishahli^ 
nature of the goods, the ‘frail packing, and 
the terms on which the Compin\ undertook 
to carry, in the absence of aiu pio.if of negli¬ 
gence on the part of the earners the Comp ini 
could not be held liable for all thi* baskets 
destroyed by order of the IMunieipalitj and that 
the loss should fall 0114116 owners of the goods, 
and that with respect to the baskets bearing 
no marks and, hence, undeluered, the scm'imI 
owners of the consignments became tenants m 
common of the baskets iii proportion to the 
quantities which should have been dclueted 
to them respectively, and the plaintiffs, whore- 
fused to take shares though offered, could 
not hold the defendant Company responsi¬ 
ble. The British India Steam Navigation 
Company Ltd. v. A H Dadabhoy, 4 L B R. 
384 —Bur. L.R, 299. 

HABTNOliL, 3 

llefeyentes —Jj.K. 3 C.P. 427, andL R.4.C. 
(1894) 494, 505 and 607, F. 

(2-it) Nature of oblujatton of common 
carriers—Orujm of ftie hobillty—hnphcd 
agreements by catne) by vater—Duinuc 
Laws Act {XIII of IftgS), S. Hi—Law 
admmisiered by Calcutta Htgli Court in 
Civil ctwe to be administered by Burma 
Courts—Contract, Act 

3Cbe obligation imposed by Law on common 
oartiers has nothing to do with contract in itc 
Jmrigin, but it is a dut.\ oast upon common 
carriers by reason of their ? xercising a public 
employment for reward, and a bi each of such 
duty is a breach of the La- and for this breach 


Carrion—( Continued). 

an action lies, founded on the Commbn Law, 
winch action wants not the aid of a contract 
to support it. Held, that the Common Law 
liability of a carrier m the position of the de¬ 
fendant ix'sts on the same foundation as the 

t 

liabiliU of a common carrier. 

j Held that a carrier bv water impliodh en¬ 
gages that his \easel shall bo water-tight. Held, 
j also that, under Sub-S. (2) of S. 13 of the 
Burma Laws Act, all questions arising iri civil 
. c.ises in the Courts of Rangoon shall be dealt 
with and determined according to the Law for 
the time l>eingadministered b} the Tligh Court 
of Jiidiciiliirc at Port William in Bengal, in 
the c.vcicisc of its ordinary original civil juris¬ 
diction . that the common Law of England is 
j pai i of the law administered by such Court in 
cases which aiise in Calcutta ; that if such 
I Common I,aw would be applied in a case of 
; the same dcsciiptiun as the pieseut arising in 
j ('.ilcutta, it should be applied bj this Court to 
I be pioscnt case. Maladi Sathalingam v. 

I Bamjam Lallju 8ajan, 14 Biiv. L. B. 77. 

Ko\', i'. J. A Irwin, j. 

I References —18 C. 820, E, East 428, cif«/, 

; If P. I> 42.1, F. No L\ 011872, No. Xlll of 
1898. 

j (3) Liabilili of—. Sec Act IX ov 1890 
(Rmi-wais) No. 2, 113 I' R IfHXS, 

Carriers Act. 

See Act III of 1805 

Catalogue. 

—, illustrations in, copy-right in. See Copy- 
Rout. No. 1, 12 C W. N. 753. 

Cause of action. 

(1) Suit for a share in inheritance—Dotoer, 
Subsequent claim for —Ctr. Pro, Code, S, 
1,1, Explanation II and S. 4,1. 

Held, that the cause of action for a clami for 
dower I', distinct from the cause of action for 
a share m the inheiitance. 

Held, further, that there is no legal obligatioi\ 
to include a claim for dow'er m a sujt for 
inheritance {a) Kisar Began V. Nisam 
Ahmad, 11 O.C 69. 

Evans and Griffin, j. cr. 

References .—(n) 21 C. 157, 20 A. 81, D. 

(2) Entry of defendant’s name in 1896 in 
revenue papers—Application for Correction of 
such papers—JVenial of plaintiff’s title and as¬ 
sertion of his own by defendant—Refusal to 
have the entry corrected--When cause of action 
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for declaratory suit arose. See Limitatios Act, 
No. 9, S a!l.J. 637. 

(8) Suit for possession—Failure of—Decree 
to be made—See Possession, No. 1, 7 C. L. .T. 

44. 

(4) See Bes JcbiCAXA, No. 1, 50 P. R. 1907 
=96 P.W.B. 1907 ^65 P. L. R. 1908. 

(4-a) Claim for damages for improper ecaixih 
by a judicial dflioer as such—^No cause ot 
action against the Secretary of State for Ind la 
—Addition qr substitution ot defendant—Ci\ 
Pro. Code, S. 3‘i—See Act XVIII op 18.00 
(Protection op Judici^t. Offickus) No. 1, 09 
P. W. E. 1908. 

(5) Several breaches of covenant made under 
one oontraot— ^Maintainability of separate suits 
for each breach—E6ect of agiecmcnt to bring 
separatesuJts—See Civ, Pro Cook, No. (51,‘.IS 
P.B. 1907 = 93 P. L. R. 1908. 

(6) First suit by partner for decl.iiation of 
hisnghtrto partnership pioportj and foi parti¬ 
tion of same standing in name of one partmsr 
only—First suit withdrawn—Second suit foi 
partition of propertj standing in joint name of 
both partners not included in fiist suit—Cause 
of action in both suits identical—See Civ. Pito. 
Code, No. 65, 5 A.L J 278. 

(7) —arises only where money is made, ev- 
prestlyorimpliedly,payable by thepartiesuiidoi 
their contract—{Toiicral rule of law as tops\- 
ment has no application—See Civ. T'lio, Como, 
No. 41, .31M. 223. 

Ceu Act. 

See Act IX op 1880(Bengal). 

CeMM. 

Liability of babuaua properti for cosses—Sec 
Bibuana Grant, No. 3. 13C.W.N. 118. 

Cbskran Land. 

(1) Tieaumption and tiansfo to Zemindar-- 
Recovery of same by putnidar—Swif Jor 
siiedfic performance, if nectssaiy. 

Where chahran lands were included m the 
ptfpii poita granted by the Zemindars to the 
plaintiffs before the resumption thereof undet 
the Ohowkidari Act. 

Ileld —That, upon resumption and transfer 
of the lands to the Zemindars, the remedy of 
the putnidars was to bung a suit for recovery 
of possession,and not a suit for specific perform¬ 
ance of a contract (a). Xamaif Bunwarl Mukun* 
da ilab Bahadur y. BlndhuSundar Thakur, 
12 O.W.N. 459 C.LJ. 489 = 85 C. 346. 

• JiIacdean, c. j., and Coxe, j. 

14 c . 


j Chakraa Ltud—lCoticluded}. 

) References: —(a) ,34 C. 564, «0# followed, 110. 

' W.N, 201=34 C, 108 and 4 C.W.N. 814, referred 
to. 

(2) Chow/ndati, —Paint, eonstruction — 
Zemindar — Ptitnidar—Lands held bV 

j Chowkidar, i evert to whom, on resumphm. 

{ III the absence of a contract to the contrary, 

I the Zemindar, who appoints and dismisses 
' chowkidais and is in enjoyment of theirser 
vices since the ireation of the putni lease, is en- 
, tilled to tfie lands held b\ the choukidars. 

after the icsumptioii of such lands by the 
! (lovernment (a). Nitya Nund Hazra v. MaHa- 
rajadhiraj Bejoy Chand Hohatab, 7 C.L.J. 

' 59.3 

Bamfini and Khaufuddin, .rj. • 
llefeience — (a) b C.L.J 28, D 
(.3) Sint for partial partition of l.ho^vkldarl— 
of poitioii of estate, whether maintainable— 
See 1‘Aum'iON, Ko, l', 12 C.W.N. 640, 

(t) Reg XX of 1817—Whethei an entry 
, 111 ChowKidari register IS made in discharge of 
oitieial dutv and in the oidinary course of 
business. See Zvini nck Act, No. 9, 13 
C .N. 71. 

(.'>) Chov/kidan chakraii land— putni, con- 
I strnction—Zemindar .appointing ehowkidarc 
I and onjoMDg tlieir services,—Putnidar—Lands 
' held by Chowkidar reveit to whom, on resump- 
, tion by (lovenimeiit— See Chakuan Land, 

, No 2, V C L J 593. 

Champerty. 

.\grcem<‘i)ts wlietlici \oidivl»le in India for 
ehamperU — See Hindu J.aw (Woman's 
, Esr\TP), No l,12t!.NVN .593, 

. Charge. • 

' (1) Document creating an equitable—Only 

stamped with stamp required for power of 
] attorney-not registered according to provi¬ 
sions of Begistiatioii Act—Immovable proper- 
; tv not affected - Sec Registkation Act, No. 

' 12, 7 C Ij.J. 149. 

(‘2),—and moitgiige, difTerence between—See 
CoMViuiMisE, No 2, 7 C L.J 492 
: (3) Document showing intention to make 

land security for payment of money men¬ 
tioned in it creates a—See Construction (of 
Deeds), No. 2, 10 Bom. L.R. 575. 

(4) Ss. 59, 100, Act IV of 1882—No charge 
created under S. 100 if instrument invalid as 
niortgage for want of attestation. See TbaAs- 
PER OF Property' Act, No. 32, 31 M. .3.37. 
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Charitable irnat. j Civil Courts Act. ' ' 

—Not void for vngueneaB—Parties —Persons j (1) See Acr XIV op 1H69, AMfiStncj> ay 
interested not Iteing upon the record—Effect— j Act I or 1000 (Bombw). 

See Endowmknt, No. 1, 5 A.L.J. 23. j (2) See Act IV of' 1901 (Ol’on). 


Charity. 

—by a Parsi donor—Applicabihtj o^ C\- 
pros doctrine—See Cypuks Doctrink, No. 1. 
9 Bom. L.R. 120.8. 

Charter Act. 

(1) S. ld-~ Order of ‘leuiauS—Jtuhpmut 
—Civil Procedme Code (Act XI\' of ma-i), 
S./iSd—Second appeal—(hound. 

A judgment of a .ludge of the High Court 
sitting singly .ind remanding a c isc after 
dealing v^'ith the whole cuse and settin,'; aside 
the judgment and the decree of the lowei 
Courtis a judgment vnHun the Tiioaning of 
S, 16 of the Charter Act 
A que.’tion as to the ‘.v^iglit which tlie lower 
Appellate Court should have gi\cu to eertain 
documents, or that the lower Appellate Court 
misundeifiSood the result of the first Court .s 
local investigation, is no giound of s'eond 
appeal. Rai Benode Behari Bose v. Rai 
Pasupatl Halh Bose, 13 C.W N lO.'J 
Rami'ixi, c. j. a Mitra, j. 

(2) S. 15—Pow'er of High Coni t to interfeie 
with ordei of Subordinate Courts passed without i 
jurisdiction—See Commission, No 1, 3 M L T. 
24G. 

(3) S. 15, scope of—Powers of High Couit to 
blav erirainal proceedings ordered by Cnil 
Courts—Sec Hk.h Court. No. 1, 4M Tj.T. 180 

(1)S. 1.5—Whethei S. 15 empowers llifL 
Court to interfere whore Disi net Judge initiates i 
eriminal proceedings under .> 1 . ITG, Cum. Pro. | 
Code—Conditions under which revision.il ]uri->- , 
diction should be exercised by High Court. Sec I 
Oi«.M. Pro, Conn, Nc. 7, 35 C. 900. 

Chose-in-action. 

(1) Afeignce of negoti.ilde instrumoni as as¬ 
signee of chosc-in-action—Transfer of Property' 
Act, Ss. 130 and 137—See Promissori NoTf. 
No. 2, 17 M Jj.J. 303. 

ChotaNagpore Encumbered Estates Act. 

See Act VI of 1870 (BeWiA.l). 

Chota Eagpore Landlord and Tenant Proced¬ 
ure Act. 

See Act I of 1679 vHesoal), 
d^vUdar—See ChaKRan i,AMij. 

Chowkidari Act. 

Stiis Act VI Of 1870 (Besoai,). 


Civil Procedure Code. 

(1) S. ll~Deeree — Settled' accounts, order 
directing re-opening of—Attorney and client 
—Settlement of untaxed bills, when liable 
to be le-opened—Fiduciaxy lelationship — 
Onus of showing good faith—Indian Con¬ 
ti act Act (IX of 1873), S. IS—Evidence 
Aet (I ofl873),S. Ill—Independent advice, 
oppoftunitg to obtain—Promissory note, 
assignment of, ivithoul endorsemenU 
I’liimtifi, a solicitor, had advanced various 
sums of money to a client from time to time on 
amoitgagu bond and three further charges. 
The consideration for the third further charge 
was not paid ill cash, but was made up of (1) 
amounts due to the plaintiff on several pro- 
inisBorv notes in the plaintiff’s favour, (2) cer¬ 
tain pioniibsor^ notes executed by the client in 
f.uour of a third party, which the plaintiff is 
b.iid to have “ t.ikcn up,” (3) balance of 
i amount due as mtciest on the mortgage and 
) two fu'thcr charges, and (4) a certain amount 
stated to have been found due to the plaintiff 
as costs fot acting for him m various suits, 
upon a settlement made of amounts due under 
vaiJous taxed and untaxed bills, a large rerais- 
I Sion having been allowed in consideration of 
I all the bills not being taxed. 

In a suit by the plaintiff against the heirs of 
the deceased client to rcalisse the amuuuts due 
on the moi fg.ige and the throe further ch&rgps 
the plaintiff obtained a decree on tlie ffrat three 
bonds, but the 4th bond was oidered to be re¬ 
opened, and it was directed that the plaintiff 
” do got all his bills of costs up to the 3rd August, 
1903 taxed by the Taxing Officer of the High 
Court, aud then re-filo the hills in this Court, 
that then a Commissioner be appointed to take 
1 accounts in the light of the observations in this 
I case that after the Commissioner’s report is 
' received and the parties are heard thereon, &ial 
■ dociee will he drawn up under S. 89 of the 
j Transfer of Property Act.” 

! Held, that this order was a decree. The fact 
that the subordinate Judge intended hereafter 
to adjust the equities arising out of the con¬ 
tract, did notm ajiy way do away with his ad¬ 
judication that the contract, as it stood, was 
not binding on the defendant^ (a). 

As between attorney and client, the existence 
of fiduciary relationship alone, or the fact that 
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certain i^iils of costs were not taxed but were 
settled out of Court by execution of a deed, will 
not justify a Court in re-opemng accounts set¬ 
tled on which the bond is based, unless suffici¬ 
ent grounds of suspicion exist, or the bills arc 
2 }rima facie shc^n to be extortionate (6). 

Section 16 of the Contract Act only presumes 
undue influence by a person in a position io 
dominate the«will of another, when the (ou 
tractAppears on the face of it to be unconscioii 
able. ^ 

To prove “ good faith ” of a transaction in 
which one party stands in a fiduciary relation¬ 
ship to the other, it IS certainly not necessan 
to prove that all the accounts on which the ccni- 
tract is based are correct. 

Under the practice obtaining in the oiigitial 
side of the High Court, taxation of liills of 
solicitors is deemed to bo optional with the client 
and bills of costs arc not iiifroquoiitly adjusted 
without taxation. 

The case of Moiiohui Doss v Rovianaik Law 
(I.L.B. 3 0. (473) was decided on the speeial 
circumstances of that case and docs not lay 
down .any general rule of law 

An attorney may bo bound undci certain cii- 
cumstauccs to advise his client to take indcjien- i 
dent advice. It is not hi<- business to see that i 
the attorney selected by bis client fulfills his 
duties to his client and is not guilty of .any re- 
uiiHsnoss or negligence If he sends his client , 
to another attoinev and is ready tocomph with 
all reasonable demands for information, ho | 
cannot bo expected io do more, or to be respon- , 
siblc for another’s omissions. 

If the parties to a piomissory note agicc that i 
on the proinissor executing a bond for the 
arnouiit due in favour of a third person, the ' 
promisee would cancel the note, this arrange¬ 
ment would bo a perfectly valid contiact, 
whether Ihe third party paid any money to the 
promisee or not. 

Although a negotiable instrument can only ! 
he assigned by endorsement, that docs not 1 
prevent any arrangement not to negotiate the 
note but to put an end to it Rhamuldhone Dutt t 
y. Brimutty Butila Bala Debl, 12 C.W.H, 1102. ' 
CoxK and Doss, aj. 

References-.—(a) 9B. 183, D and doubted, 

15 B. 155 = 18 I.A. 6, K^(6) 1 Ch. 73, F, 1 

Drury and Warran 567, J) and Kxpl. 

(l-ffl) S. 2—Or^r on an application under S. 19, 

Arbitration Act, 1899, a decree. See Act IX or 

1899 ^AsBiTBaTiON), No. 1-ffi, 144 P. B. 1908, 


OP CASBS. 

I Civil Procedure Code—(Confiiriwxl). 

j (2) Ss, a, mt, JS6, SSH, 58* and 588—Dis¬ 
missal of appeal , or default of appearance — 

! Judge's discretion to restore appeal — Oi^r 
i dismissing appeal for default ndiether a 

i detree. 

An order was made before the recess adjourn¬ 
ing an appeal to the 22nd Dune to fix the date 
of bearing. On tbo22ud Juno the appeal was 
' posted to the 1st July on whiih date it was 
i ca lied for beari ug and .appi'llau t not being presen t 
' eithci in iiemon or by pleader, was dismissedfor 
I default. Held, the Judge did not exercise his 
discietiou wronglym declining to holdthatthe 
appellant was prevented by any sufficient cause 
from attending when his apjioaJ was called on. 

A decision, dismissing a suit iindqir S. 102 for 
default ol .ippearaiifc of the plaintiff or dis¬ 
missing an iippoiil undm S. 556 <>f the Code 
for default of appearance by the appeUant, is 
not a decree withni (ho meaning of S. 2 of the 
Code, jii,ismu."h as Ihcio is no ‘foimal’cx- 
piessioii cl an .idjudication upon any right 
clmmcil or defence s'tup. Dakshinamurthy 
Pillai y The Municipal Council of Trichinopo- 
ly by its Chairman, 3 M L T. 336=dl M. 157, 

WiiiiK, f .1 and Bi issox, 

Reiciences -22 M. 221, 2 51 75, 8 A, 3.54, 

0,30 C G60, 1(> B. 23, 9 A. 127, D 

(3) Sfc. 2 A 310 1—Jfortgagor failing to jia^ 
inonev on fixed date as tliiccted by deeiec for 
sale of inoit,g.iged prop« rty—Loss of niortga- 
gui’s rights as dccioc-holdcr, whether depiive* 
him of his rights as jn(lgnient-dobk>r-—Coiidi- 
lions of eompl'dI m ot execution sj.Ie under S. 
310 A—Sec TjtA>sran OF PnorriiTy Act, No. 
.5.5, ;i Jl.Ii T. 281. 

(4) 3s a and odd—Agreement to refer to 
arhbalion — Otdc) of lefcrence — Decieo — 
Apipeah 

Where a Couit, acting undet S. 523 of Civ. 
I’lo. Code, causes an agieemcnt to refer to 
arbitration to be filed and makes an order of 
rafoience, the order is a dooreo, within the 
meaning of that cxpressiou as defined m S. 2 
of the Code, and is, therefore, appealable. 
Narpat Rai y Devi Das, 12G B. B. 1907=88 
V W R. 1907=.- 50 P. L. B. 1908. 

JoiitiBTO^tK and llvrTioAN, jj. 

, References —8l V. R. 1901(P. B.), 25 P. R. 
i 1902 (P.C.) 27 51. 2.55, 29 5L 303, 38 51. 757, 

I F; 26 A. 205, 28 A. 21, not appr. 

' (5) S>. d, 5i0 and 588 {c)—Decree—Or^r— 

Order adjudicating rights of defendants t» 
an interpleader suit — Af^eal, 
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■CdvH ftwoediire Co^—iCmhnv^). 

Th6 adjudication upon the elainis cf the de- 
fondante m an interpleader suit is a decree, and 
stands on the same footing as an adjudication 
of any other claims, and is appealable under 
the provisions of S. 540. The direction as to 
interpleading is an order and appealable under 
S SS8 only. MaharaJ Singh v. Chhittar Mai, 
4 A. L, J, 683^ A. W. N. (1907) 270= 30 A 22. 
Bankbji, 9. 

(3-(t) Ss. 3 <6 oio—Oidei tefutuKj io'slat/ exe¬ 
cution of a decree undei appeal -Decree — 
‘Appeal. 

An order by District Judge refusing io make 
an Older for sta^ of cxociition of .i deeico under 
appeal, is a decree, and is therefore aiipe.ilable. 
Famandas Gianehand v. Yariaidas Dhanoo- 
mal, 2 Sind. L.B. 24, 

Pbatt, j. c. & Cnoi cii, i j.(. 

Iteferences —29 B, 72, Dhs A 25 B. 213, li 

(6) S. 0, cl 25—Standing timber is iinnim- 
able propeity ■within ine.iiiing of—under S 3 
Cl. 25 and S. 4 of (Jem r,iJ Clauses Act- Sei‘ \ct 
VIII Of 1885 (Bknoai.), No 24, 7C.LJ. 152 

(7) 8. 13-Coiul ul J'ohiical A>jcnl at Muscat 
- Will thei cstabhshed bt/ (Intel not-(tenei al 
in Council—,lui i\<liLti.'n of Itidish Com I, 
uhetha ousted bt/ pendency of ajnior suit 
m Muscat Court. 

The Court of the I’nlitual Agent !il Alusc.it, 
is H Court beyond the limits of Biitish Indi.i, 
and it is not oslablishtd Ia the (loM'rnoi- 
Oeneriil in Council But it is established bv 
Her Al.ijcsU’s order in C.i.incil Hi'uco, the 
lunsdiction of the Britbsh Indian Com I is not 
ousted by a pi 101 suit pending in the 'Mnsial. 
Court, by reason of S 12, C.J’.C. Rohimtullah 
Httkhi Ramzan v, Damodhar Dharamsi, 1 
Smd. ]. K. 100. 

I 

Haywawd. j. 

^8) Xv. 13 and W—lies jadic.iU—2{< iif, suit 
foi - Mesne piojits, sail fo,. 

A purchased a tenure .i'„ a sale for aire.irs of 
rent, and sosio time after, .-.erved a notice upon 
B, an undci -tciiiire-holdor under S. 1G7 of the 
Bengal Tenaiiev Act. A then sued to eject B, 
and to recover mosne prolits. The* Court made 
n decree for ejectment and allowed rnosno pro- 
flhs from the date of the service of notice under 
S. 167. B prefeircil an appeal. During its 
pendency, A sued B for rent for the period be- 
' twobti rile date of his pitrcbijBe and the date of 
;4ha^vicc of noMcB; 


1 Civil Prooedw»Code~(®t»‘^«*«*’^)* , ' 

j Held, (1) that the suit was not barild under 
[ S. 12 of the Civ. Pro. Code (a). 

, (2) that the suit was not barred under S. 1.3, 

j Civ. Pro. Code, as A could not join claims for 
j rent .and mesne profits in the previous suit. 

I Naffap Chander Pal Chowdbury v. Huaihi 
I Mahomed Kayun, 8 C.L.J. 303. 

tlAMl’lMl aud l\IOOKr:U9Elj!,.J9. 

I llefciencc —{a) 7 C.W.N. 720, applied^ 

I (9) 5./d--lies judicata— Matter dvectly and 
I substantially in issue—Different causes of 
I action—Custom—Hindu haw—Succession 

—Dnughtns -CcllaferaU—Saisut Jirah- 
inaus oj (hputpuio Village, Amritsar Dis- 
ti ict—Moi tycu/e with possession—Duty of 
I mot tgM/ec to keep account of rents and 
jnofits—Intel est. 

I A pei-son suing fci possession of land as 
I moi tgagee is not required to put forivard m the 
! suit Ills claim to succeed to t.ho property as a 
leiersioiier. ,in<l his omission to do so does not 
piejudicc his light m any way, as S. 13 of the 
Civ Pjo Code is not applicable to such cases. 

Held tli.it the parties to the suit, Sarsut 
Pi.ihnuns of (lopalpuia village of Amritsar 
\ District, though owned land for generations, 

I were governed b\ Hindu Law, and nob by 
! <-ustoni, and that daughter's sous excluded 
' ne.ir collateials .iccording to Hindu Law. 

In a'.lilt for ledcmption, the Chief Court 
I held that interest aud profits realized by the 
! inertIIgagee bal.inced each other, whore the 
I moitg.igee had failed to keep accounts cf,the 
pn'iits n iili/ed fiomthe mortgaged property. 
Amin Chand v. Tirath Ram, 95 P.L.Il. 1908. 
Ciivj rEiijj ana Kknsini.tox, jj. 

(10) i!f 1,'S—Decision of a Court in British 
India, v'hether res judicata in Beiar. 

S 13, C P.C., ns applud to lierar, is not the 
s.ime law ,is it is 111 British India. In British 
India, It IS Act XIV of 1882 enacted by the 
Govoinor-Hencral in Council. In Ber<ic it is a 
replica of Ihis enactment set up by au oxecu- 
' tive order of the Government of India lit t^c 
Foreign Department. 

I In Bcr.ar the judgment of the Nagpur Court 
is a foreign judgment. Hence a matter docid* 
ed by a Court in Nagpur is not res judicata as 
applied to Berar. *Syed Imun v. VohMliMl 
Shikandav, 4 N L.B. 61. 

Stanion, j.c. ' ^ 

Hefetcnce .—29 C. 707 (716), F. _. 
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Ctvtl f roeedaw OodeHCoafin lud). 

(11^ Bight to sue remved by decree — 

Second suit not barred by first. 

In a'suit by an anotiou purchase! for recovery 
of lands, the decree directed the dismissal of 
the suit on the ground of non-production of the 
sale certificate, but reserved the right of the 
plaintiff to bring a fresh suit on obtaining the 
sale-certificate. Tn i second suit by the plaintiff 
for recovery of ihc same property on production 
of thoasale-certificate, held, the first suit did 
not operate as res judicata. Murugappa Asari 
y. Banthiunmal, 18 M.L.J. 19S. 

Whii’K, c.j., and Svnkajeiax N.4ik, j. 

(12) S. 13 —lies judicata —Decision on a pi eli- 
ninarypoint—Appeal—Set aside—Remand 
for trial on othei issues—Suit dismissed for 
default of parties. 

In a former suit for rent betuuon the same 
parties the Colloctoi on appeal held that a 
certain lease was inoperative and icmanded the 
case for^tfiul. It was then dismissed for default. 
Held in a subsequent suit for rent that the 
finding, although it was not embodied iu the 
decree, operated as les nidicata lu.ismuch as it 
was the basis of the Collector’s order. Sheikh 
Alam y. Papamanand, 5 .V. L .1.18---A W N. 
(11K)8), 41 .= 8 51. L. T. 205. 

Staxi.ey, C.J., and Bibkii'j, j. 

(13) S. 13—lies judicata. 

In order to establish the plea of ics Judicata 
the Court which decided the former suit must 
have been such a Court as would have been 
ooiKipotent to try and decide not only I be paiti. 
cular matter in issue in the subsequent suit 
but .also the subsequent suit itself m which 
the issue is subscquontl} ruiscd(a). 

It 18 the conipetencj of the otigmal Court 
which decided the former suit that must bo 
looked to and not that of the Appellate Couit 
in which the suit was ultimately decided on 
appeal (6). Shlbu Routv. Baban Rout, 12 C. 
W.N. 869^7 C. L. J. 470=35 t. 353 

.» StI'Ipheh and 51oohi'XUKE, jj. 

References — {a) Q C. 439 (P.C ). 11 C. 801 
(P.C ), Relied on -, 24 B. 456, 24 51. 275, 29 C. 
707, Smith. L.O. Vol. II, 713, R ; 5 C. 832, not 
i'-, (5) 28 C. 78, D; 8 51. 83, not F ; 25 C. 571, 
10 C.W.N. 529, 28 C. 415, R. 

(14) S, 23—Res indioata—Matter directly and 
substantially tn issue--^Bengal Tenancy Act 
(VllloflSSS), S. 69, applicability of— 
Rent, depont of—lSmyal Tenancy Act (VTII 

* of 1885), Sch, III, Art. 2 {d)—Ontis—Fotvse, 


Civil ProeedWM iUtAt—{Continued), 

service of by post, presumption— Fact, 
question of—Order.sheet, ex parte entry in, 
evidentiary value of—Joint Hindu family, 
members of, lent due to — Co-ouners, suit by 
some of, maintainability of—Addition of 
parties aftet limitation perwd—Claim Joint 
and indivisible—Limitation Act (FV of 
1H7T), S. 2‘i — Abwabs— Bata usual, Dustur, 
Ilazratnama, Sonati, Selami, Percentage, 
and palta Comp'ani/. 

I’he Court is not precluded under S. 13 of 
tho Civil Pioeeduro Code from tr\ing an ^ssuo 
whi'lhei the rent of the holding is payable en¬ 
tirely in cash or parth in cash and partly in 
kind, as it was not directly and substantially 
m issue 111 a picvious litigation between the 
same parties, where the substantial relief 
sought was a declaration that tlie appraisement 
made by the Collector under S. 09 of the Ben¬ 
gal Tenancy Act was invalid. 

S G9 of the Bengal Tenaucy Act is applicable 
upon the assumption that the rent is taken by 
ajipraisement oi division ; the only matter in 
controversj betw’cen the paitios is as to the 
quai.titj \.iluc or division of the produce. tho 
section censes to be applicable when ihcic is a 
bona fide dispute as to the cbaiacter ol the 
holding Itself («). 

If <t tenant relies upon clame (a) of Art 2 of 
Si h. Ill of the Bengal Tenancy Act, he must 
pi ove th.i,t there was an appl leation which ful¬ 
filled tho rcqiiiiemeiitsof S. 61, sub-S. (2) of the 
Bengal Tenancy .-Vet, and that a deposit was 
, made undei S. 61 after the arrear hud fallen 
due , he must also show that notice mider S. 

, 64was.seived on tho landlord and prove the 
date when the service was effected. 

I There is no piesumption that a letter, which 
j was posted, w.is pioperly addressed, and the 
1 piesumption, that tho letter reached the ad¬ 
dressee, has no application till it is established 
' that the letter was propeily addressed (6). 

Befoic tho presumption of duo service can bo 
applied, It 18 necessary to piovc that the notice 
was sent in .i cover which was properly ad- 
j dressed (c). 

^ The presumption that a notice sent by post 
I was duly served is not a conclusive presumption 
I of law; it IS merely a presumption of fact; 
and whether it arises in a particular case or not 
depends upon all tbte circumstances Id), 

An en-parte entry in the order-sheet is 6y nsr 
means conclusive evidence, if il is admiesilde 
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Cltlli PMMdttM tkdt-iCmUiniied). ' 

!b Evidence at all, as against the landlord, who 
was not » party to the proceedings for deposit 
undfcr S. 61 of the Bengal Tenancy Act (c). 

When rent is due k the member of a joint 
Hiridn family, it is not open to the karta alone 
to maintain a suit for rent without joining 
the other members cither as plaintiffs or as 
defendants, except when the tenant has dealt 
with such karta as sole landlord (f) 

When the co-owner landlords we»v not un¬ 
willing to join as co-plaintiffs but did sc j 
with the utmost readiness as soon as objection ' 
was taken bi the tenant defendants, thev 
should have been joined as plaintiffs mtho first 
insiaiice and if tlic\ arc brought on the record 
after the cxfiiri ot the period of limitation, 
their claim is barrel by limitation and the 
entire claim is barrel as the claim was joint 
and indivisible (fj). 

The batta umal, Dasliir, ila^zalnavin sonmt 
dianda, salami and pci tentage arc abwabs (7i). 

If the tenancy was created before 1836, ItatUi 
Company is puma facte not an abwab, Imtif 
the cication of the tenancy is of subswjuont 
date, it is pitvui facie an abwab (i). Mir 
Tapurah Hosaeinv Gopi Narayan. 7(}LJ. 
gsi. 

^Iookkiuet; and Oasj’eiis/, jj. 


^ CiTll Pr<M»dni«l!od6->(<7d»f(fi!ii^ - ^ -1' 

I In a suit for an annuity for certain jr^rs, 
I the defendants denied the title of the'plaintiffs. 
I la a previous suit in the revenue Court between 
I the samejiaroies for arrears of revenue of certain 
, other years, it was decided, upon the admission 
I of tbe defendant, that be was liable. 

' Held, that the decision of the revenue court 
operatcrl as res Judicata upon the question of 
the title and the defendant was ‘estopped from 
re-opening the question in the present suit and 
the plaintiffs were entitled to receive tbe 
amount of the annuity. DwarkaDas ¥. Akhay 
Singh, 5 A.L.J. 407 = A.W.N. (1908/, 192. 

Stixlei , c j., and Kakimat Husaik, j 

(16) S. J3—Suit dismissed on an alternative 
yiaund, whetkei res judicata. 

A decision iii a former suit will operate as 
ICS judicata notwithstanding the fact that the 
prcMous suit was decided on an alternative 
groinul of decision. Hailisherl Heath Vaeu- 
devan Nambadln v. Kovoor Cathath Kannan 
Nambiar, 4M.L.T. 90. 

Wallis and ^luxao, jj. 

Jiefcrences.-2i C.900. F ; 17 A, 174, D. 

(17) S lil—lies judicata— Moitgcuje — Ikdcmp- 
hoii suits. 


Iteleiences — 

(«) 1 aw N. 239, F 

(b) 6 Wheiton, 104,9 A ;tO(> 17 <,}.r. SiK 

-85 R R. 088, /:. ' 

(c) Ir. R 10 Kq 117 (127), If. 

{d) 111 r.S. 1K.0 (193), Bom 1. R. liO. ; 
Jl, 15 C 081, D. ! 

(f) 1 Cab A EJ], 10, If. ' 

(/):}M. 234, 15 3J. 111,1011 32. 12 j 

W.R. 478 (483). 7 B 217,21 B. l,-.4,28 i 

B. 11,321 A. 23 (3.5) = 1C L.J.581-32 ' 

C. 296 (314)=7 Bom. L U. 1, 11. 

(<7) 5 C.L..T. 242 (P B ), 6 C. 815 8 C L.R. 
157; 29 A 311 =: 4 \.L J. J94, ft. 26 C. 
409, D. 

(h) 7 Mali. Sel Ref ICO , S. D. A. CPO 11 
C 175 (p. B.), 17 C. 72G vP.B ), S.D.A. 

■1, It. 

(i) 7 C. L. J. 202. It. 

(16) S 13 Res judicata —Question of title 
decided in former smt bp revenue Court — 
l*omier suit insiituted^wronyly m reienue * 
Court^.lpj^al to the Civil Court-Suit to | 
he deemed as mstituUd iit njhi Com L 


Held, by the Full Boncli, following the pnn- 
eiple of stale decisis, that it is open to a mort¬ 
gagor who has brought a suit for redemption 
.and obtained a deciee to bung a second suit for 
redemption Dhanpat Hal v. Jhaggar Singh, 
104 I' Ij R. 1908 (P B.) - 93 F R. 1908-^,133 
I’.W R. 1908. 

Cl \iiK. c J., CnvjTEi'vji and R.miOAS, 33 . 

(18) S 7J—Rcs judicata—Cross appeals from 
one decree—Ajipcal fi om one of the ap¬ 
pellate decrees but not from the other. 

If an issue decided .igainst a party is em¬ 
bodied in tw’o deciees and that party appeals 
j from one of them only, the other decree on 
becoming final operates asjcs Judicata an^ 

, precludes the original and appellate Courts 
from deciding that issue again. Abdul 
I V. Ashfaq Husain, A. W. N. (1908), 211-^4 
M.L.T.172. 

Kauamat Hus.vin, j. 

References .—10 A.123; A.W.N. (1890), 183 ; 
A.W.N. (1393), 190,*221 ; S.A. No. 764 of 1891; 
S.A. No. 140 of 1899 ; S.A. No. 208 of 1907, pj 
29 M. 333 ; 16 C. 233; 33 0. lloi; 29 A. 730, 
dies. 
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Civil ErooMioN 


(19) 13—Suit against two pa'sons—One of 
whom was exonerated and a decree passed 
against the other—Subsequent suit against 
the exonerated defendant— Bar under S. 13. 

Where ia a ^previous suit the defendant was 
exonerated, and the petition as against him was 
dismissed with costs, and a decree for the full 
amount was given against the other defendant, 
it was hold that this was a dismissal of the 
claim against the -exonerated defendant under 
S. 13. Thlruvengadaiamy Nalduv. Balaguru- 
natha Chatty, 4 M.Ij.T. 413. 

Sankabak Nair, j. 

J 'ar 

References .—23 B. 235 and 32 B. 296 
(300), D. 

(20) S. 13 —Ees judicata— Suit for sale on a 
mortgage—Compromise by which vuyrtgagee 
accepted a simple money dcaee — Second- 
suit for sale baired. 

A sujt for sale on a mortgage was compro¬ 
mised on the terms that the moitgagee should 
accept a simple money decree for the amount 
of the mortgage debt, and such a decree w.is 
accordingly passed. This decree nob being 
satisfied, the mortgagee again sued foi sale of 
the mortgaged property. Held that the suit 
was barred. Piari Lai v. Hand Ram, A.^Y.N. 
(1908) 205. 

Stani.ey, c. j. and Banerji, j. 

References .—33 C. 849, V. 20 A. 223 A j 
A.W.N. (1905), 152, D. 

(20-a) 8. 13 —Res-judicata— Plaintijff de- 

. dining topiocced with suit. 

Where in a previous suit the plaintiff sued 
R for inheritance of P, and the dotoudant 
dying during the pendenev of the suit, A ap¬ 
plied to be made and was made, a party, but on 
the plaintiff’s statement that he did not wish to 
proceed against A, the latter was absolved from 
liability,— 

HeUl, that a subsequent suitagainst A by the 
same plaintiff for inhentance of D w'a.s haired 
%y res-judicata. JLmirChand v. Durga Das, 198 
P.L.R. 1908. 

Robertson, 7 . 

(21) S. 13—Agreement to undertake the ex¬ 
pense of litigation 111 consideration of receiving 
a share of land in dispute—Suit for cancellation 
of agreement—Cancellation refused hy Court— 
Subsequent suit by plaintiffs for enforcement 
of the agreement— Res judicata —Mixed ques¬ 
tion of law and fact-See Res Jcmcata, No. 3, 
44 P.B. 1908. 


m 

Civil FroeedoveGode—(C(»^mi<«d), 

(22) S. 13— Res judicata —Dismissal ofpre-- 
vious declaratory suit brought by some rever¬ 
sioners to contest alienation on the gnound 
that they had no locm standi —Subsequent 
suit bv other revorsionets not party to the 
former suit, whether barred—See Customs 
(Pcnjab), Alienation, No. 4, 30 P.W.R. 1908. 

(23) S 13--Remission of rent—Previous 
litigation by the giantee’s heirs—Subsequent 
litigatiop by the grantee’s transferees— Res- 
judicata —See San ad. No. 1, 7 C.Ii.3. 202. 

(24) —S. 13, applicabilitj of, to S. 20 of the 
Dekkhan Agriculturist’s Relief Act—See Act 
XVII OP 1879 (Dekkhan Aoricllturist's 
Relief Act), No. 8,10 Bora. L. R. 577. 

(25) S. 13—Dismissal of previous suit based 
on account—Subsequent execution of a cheque 

j for part of the amount — Suit on the cheque, 

I inaintaioabilitA of,—Sec Res Judicata, No. 7, 

I 110 P. W R. 1908'.* 

i (20) S. 13— !Mere filing of an appeal — Effect 
—Ajipoal dismissed on ground of limitation 
alone—F.ffoct—Pendency of proceedings by way 
of appeal—English Law—Indian Law—See 
Res Judic.vta, No. 8, 4 N. L. R 98. 

(27) S. 13—Suit for increase of rent for in- 
I creased area— Res judicata. See Act VIII op 

1885 (Benoal Tenancy), No. 7, 12 O.W.N. 
904, 

(27-a) S 13—See No 8, supra. 

(28) S. Id.Kxpl. 11—Ra&pxdociiia—First suit 
decided on a piehminary point—Second 
suit oil a point not decided in Hie first suit. 

K.xpbination 2 to S. 1.3 of the Civ. Pro. 
j Code, 1882, niu.st be 1 cad in conjunction with, 
ana as part and parcel ol, the leading provi¬ 
sions, of the section itself. According to those 
provisions, several conditions are necessary to 
constitute a matter res jiulicaih. Two of those 
conditions aie (1) that the matter must have 
been in the former suit directly and substan¬ 
tially i.n issue and (2) that it must have been 
heard and fmalh decided m that suit. 

The explanation docs no more than lay down 
that if a matter, which might and ought to 
have been made a ground of defence m the 
former suit is not made such a ground, it shall 
be dealt with us falling within the first of the 
above-mentioned conditions. That is, the omis- 
I Sion shall have the same effect given to it as it 
j would have had if it had been made a ground 
I of defence. But to constitute res JudiSata a 
' second condition is necessary; it must have 
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' ' , ii 

booi) floally ctecidod, and if tha former suit 
went off on a proliminOry ground, not calling 
for aSjttdication on any other grounds ot de¬ 
fence, whether raised or not, those grounds 
remain undecided. 


i:, 1908. 


39 *, 




Civil 

( 31 ) S. 13 , Expl. ZI—Kes judjcata— 
whteh should have been made a ghvndof 
defence in previous suit — Subjeot-mat^, if 
must be identical—Rent suit—Rx parte 
decree—’Flea of payment not raised— Claim 
nf set off in subseouent rent suit. 


The same effect must be given to a matter i in a suit for rent, the defendant claimed a 
which might and ought to have been, but has j set off for a certain sum which, he said, he had 
not been made, a ground of defence in the for- j paid on account of previous arrears of rent, but 
mer suit, ns must bo given to a matter which for which no credit had been given by the 
was made a ground of defence in the former plaintiffs in a suit for the rent of that period, 
suit. Abdullakhau Usmankhan v. Khanmiya , That suit had been heard <’3' pm te and decreed 
Arahkhan, 10 Bom. L R. 380 = 32 B 315. I m the plamtiff’h favour. 


ClIAKDAVAKKAn aud KN’KiUT, 33 . I 

(29 & 30) S. 13, Rxpl. II—Res judicaia— ^ 
Successive pu) chase of the same lanu attiio | 
execution sales —Suit to set asid^ one such sale 
—Pinchaser’s defence —Whether he is bound 
to set, up title aeglined at the other sale — 
(Iroundof defence whiclr'oiKjht have been 
ialen. 

A purchased village S in execution of a decree j 
obtained by him against C in the Small Cau->i 
Court. Subsequently A through B instituted 
a mortgage suit ngauist C and in execution of 
the decree obtained therein purchased some 
lands in tho same village S. C instituted two ' 
suits, one to set aside the sale in execution of ^ 
the Small Cause Court decree and the other to i 
set aside the decree and sale iii the mortgage ■ 
suit. The latter suit was dismissed for default j 
but the former succeeded In this suit, A did , 
not set up asa ground of llI^ defence the title | 
obtained by h i ni at the moi tgage sale 

JfeM—that A was not bound to do so, aud a 
suit by A to recover the lands in Village S pur¬ 
chased a« the mortgage sale is not res-judicatn j 
under Expl. IT of S. 13 of tho Civ. P.o. Code. | 

Per Brett, J. —Expl. II of S 13 of the Civ.Pro. i 
Code refers to the title litigated iti the former | 
suit as distinguished from relief claimed. When | 
several independent grounds of action arc avail¬ 
able, a party is not bound to unite them all m ' 
one suit though he is hound to bring before the 
Court all grounds of attack available to him 
with reference to the title which is made the 
g>uund of Action. This rule equally applies to ; 
the converse case of a defendant when pleading , 
in his defence (a). Mohabir Tewari v. Purbhoo , 
Ghowbey, 12 C.W N, 292=7 C. L. J. .'>0*. 

BaRTTand WooDi'orpF, ij. j 

l^f$r«nees .-(a) 12 1. A, Uftand 2fi M. 760, ; 
,ff|iisd o». I 


Held, that the plea of payment now raised 
should have been made a ground of defence in 
the previous Buit, and the defendant was 
precluded from claiming a set off in regard to 
it bj Expl. II of .S. 13 of the Civ. Pro. Code (a). 

Scmble, pei Ryves, J.—The Privy Council ii 
fi C.W.N. 889=24 A. 249 has by implication 
overruled the decision in 1 C. \V. N 5rs=24 0. 
711. Jamadar Singh v. Serazuddln Ahamad 
Chowdhory, 12 C. W. N. 862 = 8 C.L.J. 82. 
Bampini c. j andRvvRs, j. 

Refeiences .—{a) 1 C. W. N. 565 = 24 C. 711 
and 1 C L.J. 248, Considered ; and 20 A. 110, 

6C W.N. 889=24 A. 249, R. 

(32) S. 1.'), Explanation II,—Suit by auction- 
pin chaser—Second relief for sale upon 
vioi tgage. 

A property wa>, nioitgaged first to B, then to 
H. Both the mortgagees biought suits for sale 
without joining the other moitgagee and obtain¬ 
ed decrees and sold and purchased the mortgag¬ 
ed property, li executed his decree first and 
obtained possession. B applied for mutation 
of names and w.vs resisted by H. Ho brought 
a svut for possession as auction-purchaser. The 
suit was dismissed. He then brought the present 
suit, as mortgagee, for sale, making all the 
persons interested, including H, parties to the 
suit. Held, that the suit was not barred by the 
inleotrespidicata inasmuch as B in the suit for 
possession, as auction-purchaser, was no(^ 

litigating under the same title as he was in tho 
present suit 

Held further, that the relief for sale could 
not have been joined in the suit for possession 
by tho auction-puichaser. Koghubir Ebtran v. 
Het Sam, 5 A.L.J. 729. 

Richabds, aud ‘GBiPRUf, 33 . 

(33) S. 13, Explanation 2—-points not relied 
upon before District Judge, vfhetheroan be 
relied upon before High Court—Matter which 
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Civil Proovdara'Cede— 

might and ought; to have been made ground of 
defence-^Soe Res Juuicatv, No. 2, 5 A.L.J. 
117. • 

(33-i) Ss. 13, Ex. 11, & if.2—Res judicata ~ 
Necessity for a person, claiming property as . 
heir of another, bringing up all the kinds of 
relationship m one suit—See Res Jli>k’at\, 

N i. 11, 31 M. 38.5, 

a 

(IJnjS’i. i:}' and id—Plaintiff siwiq as 
(^ministrntor jormeily—Snbsetiucnt suit 
by hiiK f(h skate %n deceased's estate — 

II hither subsequent suit res judicata. 

A plaintill, who formeftj'' suoi as the 
administrator of the estate of the deceased, 
subsoquentlv sued for his share m the same 
estiU>. 1'he former suit had been dismissed, 
one of the grounds of the decision liciiig th.it 
the plaintiff had recci\od his share by way of 
remission of a debt duo by him to the decciiscd. 
Jieid, though tlu same issue w.is involved 
in the subsequent suit, \et the title under 
which the parties litigated m.is uui, the same 
and that the later suit w.is not baried 
Mannf Saw Bwa v. Haung Saw Ke, ll Jlui, 

Ji H. 334. 

InwiN. c. J., & ()k.m\ni>, j. 

Refetence .— 21 C- 157, R 

(•34) Ss, 1.3 and 43—Suit for share in inhoiit- 
anco—Subsequent chum foi dower—Maintain¬ 
ability. See Cii-nE or Acfios No 1, 11 () 

C. 69. 

(35) Ss. Hi, id and 4i- Res .Judicata— 
Joinder of causes of action —liijht to sue — 

J‘resumption of cot lectnes'.oj a geneoloqicnl 
table prepared at Settlement—Cushnii — 
Inheritance —Ksche at to the proptietaiq 
body—New case set up in the Chief Com t 
on appeal. 

In 1875. N. S. sued iii the Couit of a 
MunsifE, 1st class, to contest the validity of tlie 
adoption of K. by H, That suit was disuiisoed, 
it being found, hrstly, that N. A S. were not 
o<?Ilatcral8 of n., and so had no locus standi to 
object, and, secondly, that the adoptioiiivas 
valid. 

K having died without issue, NAS. filed a 
suit for possession of tho niovahle. and im¬ 
movable property of K, as collaterals of his j 
adoptive father H. 1) and .others, proprietor) 
of and in possession of the land, also filed 
another suit for declaration of their title to 
Buocoed as the ‘proprietory body denying the 
relationship of N. & B. with II. 

16 c 


226 

Civil Procedure Code—(Confinired)* 

Held —(1) That the question, whether N and 
S. are collaterals of H. or not, is not barred by 
res judicata by reason of its being decided^ in 
tho previous suit in 1875, as— 

(a) The Court tning the first suit, a Munsiff 
with jurisdiction up to Rs. 1,»)00 only, had 
no jurisdiction to try the subsequent suit 
which was valued at more than Rs. 1,000. 
(5) T) cannot be said to be suing ai.'rc- 
piesciitativcs of If. and K ,who were defen¬ 
dants in the prcviou-. suit, The claim i-. 
siinplv 11 ciaiiii founded on the custom of 
escheat in favour of thepioprietorj bodj 
who no more represent the deceased thiui 
the Clown docs 111 eases in vvlufh piopertv 
lap .-ps to tile flown f.ii vv.aiit ot heirs 

(II) A piiitj iliimiinga. .in heir can and 
should .-lie loi the whole (f the (slate, both 
movable and iniinctabic, in one and flic ‘amn 
suit (o). 

(III) Although a picsnmption c\ists bv law 
in favour of the correctness of the pedigree 
table as piep.iied at .i sottleni(>iit, such pre¬ 
sumption IS greatlv vvciikcned, it the contents 
of that docnmciit arc vague. 

(IV) The contention ot N. A S. that thev 
were also incmbeis of the proprietarv bodj, 
along with 1) and othcis, could not bo enter¬ 
tained 111 the fhief C'Uirt, vvheie it was laised 
for the first time on ajipeal. Ram Singh v 
Dula Singh, 5ri F \V R. IDOS 

Ror.UTiTSON and Cmivib, jj. 
rtiteieiice (a) 10 M. 375, />’. 

(10) S 10 A sub-S 2, Court to proceed 
under,—where objection to jurisdiction taken 
foi fiist tune on appeal—Enccrtaintv—See 
,1 uiiisuiCTioN (Gem’hal), No. 2, 7 C.L.J, 1.52. 

(J7) S.IG(d—Sale of immdtvable propeity 
in foieign teiiitmy by ordet oj British 
Insohcncy Covit—Propeity not solely that 
of insolvent — Tiro-thuds of ptoperty owned 
by plaintiffs—Suit to recover two thuds of 
purchase money, irhelhet a suit for the 
determination of an inteiestin immovable 
pi opei ty—Jurisdiction—Ji'viston. 

A house, which was the joint property of the 
plaintiffs and the defendant, their brother, 
who became an insolvent, was situate in a 
place within the jurisdiction of a foreign state. 
It was sold by the order of a British Insolvency 
Court during certain insolvency proceedings 
taken against the defendant. The proceeds of 





Olfil SMMedwe CcA^—iConHmted), 
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the Sftlo, after dcoucting commission, were 
made over to anotlier defendant, who was the 
moHgagee-creditor of the defendant, and the 
plaintiils sued the mortgagee creditor foi a 
refund of their two-tbirds share of the purchase 
money. 

Held that the suit directly .xffoctedan interest 
in immovable property, and, ns such, was one 
“ for the determination of any right (o onntei- 
est inimmovale property,” within tbV meaning 
otS. IG {d) of the Civ. I’m. Code, that it could 
only ho taken cognizance of by the Court within 
whose jurisdiction the property nas situate, and 
as such was not maintaiiiali’e in Btitisli ('oiirts. 
(o) ; nor, should theie be any doubt on the ques¬ 
tion of jurisdiction, was it .i proper case t.ir 
interference on revision, HarlRamv. Kanshi 
Rmo, 122 P.B 1908. 

Krnsinotok and Lat. ^Ciiisn, .IJ. 

Befetencea ~{n) 28 JI. 227, /■', 4 B H. C. 
173, 6 B. II. C. 29, 2.3 H. 22, 24 B. 407 G JI 
344, It. 

(38) Ss. 16 and IB—MiajoinderoJyai tu'a—Mnlti- 
fariousness—Sutl by heir to i ccove) in opet ty 
from co-heir and ttansfenes ftom Inn — 
Froperty aituate in different distiicts — 
Compromiae of part of claim—Jui isdiction. 

The plaintiff sued as heiress t f her father to 
recover fiom her brother and trom certain 
transferees from him her shaic in the property 
of her deceased father. The suit was bionghi in 
the Court of the Subordinate Judge of Bareilly. 
Part of the pioperty clainied w.is sitnaled in 
the Bareilly district and pai tin the district of 
Bara Bangi in Oudh. Durnigthe eouise of the 
suit a compromise was arrived at regarding the 
Bareilly property and the suit proceeded with 
reference to the piopeity in Oudh alone. Held 
(1) that the plaintiff bad properly impleaded 
hei brother and the transferees from him as co¬ 
defendants in one suit, .and (2) that, there being 
no fraud or improper motive alleged with refer¬ 
ence either to the compromise or to the filing 
of the suit in the Co,:rt at Bareilly, that Court 
was not by reason of the oomproiiiise. d'vested 
of jurisdiction to hear and decide the suit iii 
respect of the propertv situate in Oudh. Kubra 
Jan Tf. Ram Ball, A W N. (lOOfi), 235 * 6 A.L. 

J. 647 * 4 M.L T. 392. 

StaM,®¥, c j., Basrrji and Grisfin, w. 
References .—A. (1?{85), 126, overruled , 
11 4*. 33. 24 A. 868, 29 A. 267 , 24 0. 831 and 
290. in, refd, to ; W A. 279, D ; 12 M. 380, F. 


Ciifil Proeedttre Ctoda— 

(39)~S, 17-—Debtor and creditor-tl^ce of 
payment ,not specified—Debtor to foUovy bis 
creditor and pay the debt—See CoKTRACS', Ho. 
3,11 0. C. 191. 

(iO) S. II, Kxpl. Ill—Pla<^ whete contract 
It as to be perfwmed or performance thereof 
completed—Place of suing — jurisdietton. 

Plniiitiff is a re.sident of Lahore and defen¬ 
dant a lesident of Cochin. The parties mode a 
contract under which defendant was to s'Upply 
plaintiff with certain goods and send them off 
for Lahore within one month. Plaintiff paid 
in ■'dvauce, a paitof the price fixed, and the 
b.il.iiico was til he paid by a bill drawn by 
dcfind.int on plaintiff’s firm at Lahore. 

The goods weie rot despatched, and plain¬ 
tiff sued for the reooiery of the money paid 
111 advance and for damages, and the question 
w.u whether the Lahore Court had jun.s- 
diclion. 

Held the suit lay at Lahore as that was the 
place whcie tlie contiact was to bo performed 
or peifoimancc thereof completed, within the 
mcamiig of E\pl. Ill (2), S. 17, C. P. C. 
Premji Khetsey v. Ghulam Sarwar Khao, 36 
P.R. 1908- 85 P.W.R 1908. 

Cl.AKK, C. J. 

Befeunces--^! ll. 355, 70 P. R. 1906, 1 

Piom. L R. 76, 70 P. B. 1906, B. 

« 

(41)8, 17, Expl. Ill—Promissory note execut. 
ed'nithin jurisdiction of one Cowl—Note 
payable on demand—Place of payment not 
specified—Plaintiff suing in place dtjj^eni 
fioni place of execution of note—Cause of 
action V'heie at ises— Jin isdicticn of Coin Is 

The note sued upon was executed by the 
defendant at T, of which he was a resident; 
and w ithm the local limits of the jurisdiction of 
another place, K, the plaintiff brought the suit. 
It W.IS payable on demand, no place of pay¬ 
ment being fixed in it. The plaintiff claimed 
the light to sue at K, on the ground that the' 
debt was impliedly payable there, (S. 17, expl, 
III (ill). Civ. Pro. Code). The defendant ob¬ 
jected that the Court at K had no jurisdiction; 

Held that the general rule that, where the 
place of payment is not specified, expressly or 
by implication, in a promissory note, the debtor 
miTSt seek bis creditor to pay him, cannot be 
relied on as controlling the express words of a 
statute prescribing the conditions which gi've a 
Court local jurisdiction (n), vil, of S. 17, eJipJ. 
Ill, Civ. Pro. Code. The place where the coiisa 
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Cl.yUJ^«*tt8edai4 Cail4>-»(Cd»tifti(d(2y, 

of arj^e^i ia gaveraed, noi by any 

ginoril rule of law, bai by S. 17 o! thi Cjdeof 
Civil Pft>J3\ara, aaiit n ths pla^e wli’to, in 
pitfocmiaco of tho contract, any money to 
which the unit relates IS, expressly or impliedly, 
payable. * 

Hiild, furlhat, that aiio thi preiont ca^c the 
only fact, either wsth rcfjtencc to the terms of 
the contract, or'iVith raforenoe to the citouiu- 
stancei, in whnli the outraet w.is m.idc, 

which can b^eaid ti raise ai im iluitio-i that 
the mineywaste be payible at K, is tha fact 
that the plaintiff resides there, and as this tact 
is not sufficient to raise shis iiirpTioation and as 
there is no evidence that it was the practice, in 
the ordinary course of business, for money to be 
paid at K, the Court at K had no jurisdiction 
to entertain the suit against the defendant. 
Raman thettiyar y. Gopahehari. 31 M. 223= 
4 M. L. T. 97. 

WurMiri^ J-i utid MiLi.Fii, j. 

Raferenc$s .—(<a) A G. 523 (ItJJd), 3(j Gh. 1). 
453 : 1 Q B. 753, 11 ,30 B. 107, D. 

(4l-o). S. 19—See No, 38, supra. 

(12) S. 20-Suit for profits of pni/ners/up— 
Partnership enteicd into at Ijohoic—Busi¬ 
ness canied on at Hansi—Plainhjjlstcii- 
(lents of Khuiia—Allc(jed contiact to leviit 
piofitsto the plaintifi's place of lesidence 
not proved. 

S. 20, Code of CimI proccduie, enables tho 
Court to stay a suit upon application made lor 
that purpose. It does not empower the Court 
to cuicrtaiu a suit, which otherwise U. would 
have no jurisdiction to entertain 

A pr.rtncr.ship was entered into at Laliore, 
and the firm was carrying on the business at 
Hansi in tho Punjab, Plaintiffs were partners 
of the film residing iitKorja in tho United Pro¬ 
vinces. They brought a suit for their shaicb of 

the profits 111 the Couit at Aligaih, on the basis, 
of an alleged special eon tract, by virtue of which 
th^r share of tho profits had been .igiecd to bo 
remitted to Kurja. The alleged coatniot was not 
proved, tleld, that tho Court below ought iioi 
to have entertained the suit and should have 
returned the plaint for presoutatiou to the pro¬ 
per Court. Banka Malv. Shiam Lai, 5 A. L. J. 
88-A. W.N. (1908), 40. 

SrannEY, o.j. and BubkItt, j• 

^ 4 g)_Ss. 20 & 24—Two suits between tho 

sime parties'^ ill two Courts under juriodictiou 
of two difiereut High Courts-Powar of High 


Civil Prooedui'a Coda—(Coafinitcd). 

Court to order stay of yrooeedin|;8 i« one Court 
—Soe Pbactick, No. 7, 35 C, 541. 

(43 a) S. ‘24—See No. 43, sU 2 )»‘a. • 

(43-5) S. 25 -Sec No. 119, tit/ra. 

(44) Parties—Pm tners. 

Where the plaintiff’s partuor claimsd to bj 
mile 0 j-plainlift with thj plaintiff, but tho 
latter refused to j>in him and the suit was 
dismissed. 

Held, that the order of dismiisal wa> right 

Hussain Khan v Hlra Lai, IS) P. L R. 1908, 

(2ud case). * 

Cl\uk, c. j, 

(45) .S's. 20 and 2S—Sitil by h^nsferee of 
VI >1 tgngo against iwtrtjajor and ni >rUjagee 
{tidiisfeior)—Portion of iniirlgage debt dis- 
chanjed pnor to ttansfer—Misjomdet of 
defendants—El'({Itsh lules 1 and i, order 

-vri. 

J’ei Benson and iruiZw, JJ. {White, C. J., 
Viss). Where tho transferee of a mortgage has 
brought a suit for sale against tho mortgagor 
and has joined thorcw'ith a claim agi^mst bis 
tiansfcror (the original mortgagee) for damages 
111 ease it '■lioiild appear that ari\ portion of 
tho iii'jiig.ige debt had been discbaigcd by tho 
moitgfigor be*oic the date of the transfer and 
Ko not be recoverable m the piesent suit 
fium the uioitgagor, l.cld, the suit is not had 
for mis)oiiidcr of clofendauts. 

Pci Wallis, J 

The use of tlio less definite woiJs ‘’in rc- 
^.jieit of flic same mii'lei ” ni S 28 (than the 
woicls ‘‘ 111 respect of the same cause of action" 

III S. 2(>) would seem to show that »» was iu- 
tetided to allow joiiidei of defendants not only 
when relief was sought iii lespect of the same 
cause ot action, but also when iclief is sought 
in lespcet of scp.irato causes of action against 
the diffeieiit defendants so long as they all 
arise “ in respect of the same mattci,” 

Knglish decisions under Rule 4, order XV'I, 
Hie not applicable to S. 28, Civ. Pro, Code, as 
the scope of the section is wider than that of 
the lulc. 

Obiter. English decisions on rule 1, order 
XTl, apply to cases of joinder of plaintiffs 
under S. 2C of the Civ. Pro. Code. Alyathuval 
Ravuthan v. San Muliainad Heeva Ravathan, , 
18 3I.L.J. 238-31 M. 262. ^ ) 

WHiir., c J., Beitboit and Wallis, j/. 
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Civil Brac'duve Code—iConHnued). 

lleftrences —25 M. 736, 27 iM» 80, 29 M. 60, 

8 C. 170, 8 C. 963, 12 C. 555, 31 B. 516, It. 

(46) Ss. i'6‘, as, S;iA o3—MtfiJoi>tder of causes i 
of action and pat tm—Redempiion sail-— ^ 
Mortgagor and his tiansjeree of a portion ! 
of the mortgaged property can sue together 
to redeem tt—Rejectiou of plaint-- Itci I 

_ Punjab Cam is Act {Will of ISSi), S. 

70 (a <l h). 

N, B, hons of tli3 ongninl nioiLg.igor and J. 

N*, to whoin the equity of rdcmptiou of u pait 
of tlie mortgaged proport.N liad born sold joined 
m the suit for redeeming it. They also allogt-d 
that the mortgagees had wrongfully taken poa- 
seasioii of a.portion of the propelly m dispute 
111 excess of what was nioiugaged 

Held, that the suit was iightlv framed inas¬ 
much .V? thcic was one iiitciest between all th e 
plaintiffs and onl> ouc cause of action 

i/eW, also, that an ordei rejectmg a plaint 
on the ground of misjoinder of parties oi causes ; 
of action IS open to levis.oii either under cl. («) 
or (6) of S. 70 of the I’linjab Ccurts Act (XMll 
of 1881). Hlhal Singh v. Chaugatta Singh, 9 
I'.W.ll. 1908 

I'lAUK. C J. 

071 Ss it. ITJ. ‘“'‘I 180 - I’l letice -liiglit 
to begin- Del int’ants supporting plaint If iuu,t j 
l,ogin before defendaiiis opposing him - . 
Sec I'BVcnicE, Xo 5, 10 l.oin L.ll. 327. 

(It.) S 17 wh-lne.' (i.,ei the (a'-eof the I 
11 n I inder.'f<i ncct'ssai \ pait\ Seel \m m i.- , 
teiui* No 1, 1 Sind, 1, Ft 191 

(19) &' ib—21alii'isalionot u'nd’s piopeit'i \ 
hi/ tlihiuhan—J'iopeity sold lo and in pus- ^ 
session of diljeicnt (ie/vndonL'—Siiit i"j 
r niil iigninst <j,.<iiiiinn, and Ihc oiheis lot | 
ri cm <»>! ifpiopi I ty --il lielher pot ties aim ; 
causes of fiilioii misjo’iied, ^ 

Where, 111 a si'it by .t ward, the c >usc of ^ 
action arose from the niahcrsatioii ot the ' 
guaidian nircgiid to his w,nd s proptity and 
fioni the waid’a light to hare ,iii aecimiit of 
hispropcii) and to ic<o\ci it, and where the 
persons, to whom the ward’s jiiopcrtc Ivas sold 
and who were in po.session of M, were made | 
co-defendiinta with the guardiaii, held that, ' 
under S. 28 L, 1*. (J., there was ntither mis- ; 
joinder of parties nor of eiusos of action, i 
IXaraiawiny Pillay v Angammall, 3 ^r T-.T. ^ 
2S6=18 M. Id. 20i. i 

JJbkbok and Mu i.ca, j; I 


Civil Prooedupe Ciode- (Contim/ed). 

(50) S.SS-Suitby trustee — Co-tri&tee made 
defendant without showing that he refused 

to be joined as plaintiff. 

• 

A suit by .T, trustee, in whicli he jciued a co- 
truslcc as one of the defendants, should not be 
dismissed merely because it was not shown 
that the eo-triistce refused to be joined as plain¬ 
tiff. It IS mun,i,tcrial whothe^ the co-tiustcc 
made a defendant or a plaiiitiit.' Ratu 
Mndaliar v, Yeerasawmi Pillai, <4 M. L. T. 
191 

Wau.is j 

Jlcfeienccs —489, 24 M 296, notF. , 
29 .Af. 303, .6(’ 409, /•'. 

(50-a) S 28 — Sec Is'os. 45 & 46. svpia. 

(61) Ss. 28,43, 45, and 639— Suit appoint 
a trustee and to recotei trust propeitics—Jolii- 
riei ol pai ties -Stianger to tiiist, whether can 
b(' joined as paity—Widow and heir of tiustec 
—See Tni srs No 3 1 L B K. 183. 

(ol) 8s. ,.‘ti and tj—Misjoindei of causes of 
action—Suit foi pat tition by some of seieial 
mohaiamdais—Kudnaramdars made yai- 
ties to the suit, tthelher biul foi misjoii t.'ei. 

Whcic, in a suit b\ seme of scvcial mel- 
ciiiamdais ot a Milage, tor the paitition of the 
village not nnl\ the other nieliai amdats, but 
.iIm) the lyois or huchta.amdui.s wcie made de- 
femlauts foi the p.ispose of determiiinig and 
dcliiimg eertaiii lights as between the mel- 
uuamdais and the hiidiiniumdais it was'Leld 
that the tlilt was bad for luisjoiudci of cimos 
of u'llion 

dbitci dictum —In a suit for (he partition of 
joint t.imilv piopcity or man luluunstratiou 
suit, though it might be convenient to aseer- 
tuiii the pieci'.camountcf the dclitsduolo the 
estate vet the making of all the debtors to iho 
'.’state parties to th<' suit, w ith a \ icw to iccovcr 
the debts oi establish such debts by a biiidi^ig 
(ledaration is bad for misjoinder of causes of 
action. Banikrishna Alyar y. Krisna Aiyar, 
18 AX, L. J. 83, 

A\ vLus and Samj.mwn N.\iu, j.j. 

Jicfeience —6AI.90 /i. 

(•>«i) 8 SO Dtsifitssal of suit — Non-service of 
notice—non publication of adeeriisement, 

1 he suit wiia dismissed on the ground that 
the notice^ required to be served under S. W, 
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Civil Procedure Code- {Conltnued), 

C. P, C.f were nofc served, iier was aiiy adverlise- 
meuii published; but the plauitil! applied, m 
bis iituiot, for permlsssioii, and the defendant I 
in his written statement mentioned the names | 
of the other .porsoiis interested m the plaint i 
property. ' 

Held . as the plaintiff asked lor pcnuissjoii in 
the plaint, oven though theic was no exjuebS ' 
order granting it, the presumption u as 1h.it it < 
bad been giautcd, inasmuch .IS the plaint w.is ! 
admitted emd registered. 

It is the duty of tbs Com t to cause sun ice oi 
notices or the publication of advertiseiiiciit 

The plaintiff’s si'll should not ha\e been dis¬ 
missed for the f.iiluic of the Court to porfoiui 
the duties imposed upon it b> the seeiiou. 

Mukh Lai Sinfh v. Jajdeo Tewari. Jo C. j 
1021 . 

MiTiii .‘iiid Buj.l, jj. 

( 51 ) SI '30, o03 and j39 —Sad Jot a bchciiie of 
viunatjement of a temidc and foi appoint¬ 
ment in tins vieantcliilt of a tecetter — 
Temple pi opeity subjeit of md 

This was a suit brought uuder b. 5.111 and 
S. 30, C.l’.C., for a declaration that a scheme 
of management of a Icuiplc is binding and ui 
the alternative for the setlicmcnt byiheCouit 
of a scheme and for the appointment in the 
meanwhile of .i leccivcr. 

Held the propoity of the temple was .i -.ubjeit 
of the suit witlim the meaning of the woid in 
f>. 503, C r C., and that the Gout I had juiisdit- 
tioii 10 appoint a icceiisr. 

The whole aim and oliject ol Ihe suit \\.is lo 
regulate the collection and distiihution of the 
piropcity of the temple, and even though theie 
w.as no appheation foi the rcmoi.il of the 
Dhurmahnthas (lu whiili case there toiild bo 
no doubt that the Coiiit would havepowei to 
.ippoint a leccivcr pending the appointnn iit if 
fresh Dluirmaharthas tot.iko ch.i'geel the pio- 
party of the temple) the snb)ect of ihe suit was 
the same Hi both the cases, namely the propel ty 
of the temple. K.A.YeeraraghaYa Thatha- 
ehaviar v. R. KrishnaBwami Thathachariar, 

4 M.L.T. 88. 

BODllAM ANU ^IU^'K0, JJ. 

(66) Ss. 30 and 539—Plaintiffs suing ,is 
members of Muhammadan community, cvciy 
member of wbi»h is entitled to bur\ bis dead 
aqywbere lu a waA/graveyaid—whether each 
pHiutiff should show he haa used graveyard — 
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jClvil ProoBdure Code— (Continued). 

Ss. 30 and 539, C.P.C. whether applicable to 
such case—See MAiioMsmiK Law (Wakk) , 
No. 3, 78P.r,.R.l908. * 

(6(5) S .‘li—Addition of p.Trty by Court 
aftci period of limitation—Effect. Sec Limi- 
TATiov Act, No. 32, IIC.W.N. 350- 35 0.519. 

(56 a) S. 32—See No 46, supra. 

(57) Ss. 3*2 and 4‘24—Whothei a frc.sh dc- 
fend.int c.an be substituted for a sole existing 
defendant against whom no cause of action is 
found to exist—\Vhcther notice under S 4‘24 
is n'‘;eisiry in c,i,se of adding a public officer 
as eo-defoiid un In ,i c.iso against Sociotary of 
Stale. See Act Will or 18.50 (Piiotection of 
.Tinicni. Oi Ficnis), No 1 .59 P.W.R. 1908. 

(.58) Ss ‘.Hand jt'fi{h)—Ci>inl'spdwer to strike 
Old namcotio deftmlant after Just lieannrj 
— Appeal. 

Hndci’ S, 32, a Court is not eoinpcteiit to 
strike out a co-dcfend.inl’s name .iftor the fii"st 
he.iring of a suit. An .ippcal lies under S. 588 
(5) fiom the Court's older returning the plaint 
fur amendment in this partiiular .ifter the 
hist hearing. F.iteh All v. Nizam Din, 71 P.R. 
1907 = 37 P L K. 1908. 

R\ni(. w, j. 

llejeiciiee-, -7 A. 70 (P B ), F ; 1 I’ ll. 1 KK) 

! 11 B. 232 , 1 LMl. I'JOl, J{ 

1 (59) S. 31 —Non |oindci ot p.iitics—Defeii- 

I (lant not objecting ti.> sileli nou-|Oiudoi till a 
suit with flesh parties was b.irrcd—Plaintiff 
getting n.iiiic's .tided aftei liinitation period — 
Objection to noii-jomder to be disniisscd under 
S. 34, Cull I’loeedure Co-Jc See l.iMiTAiioN 
N.) 12, 5 A L. J l.jl. 

(00) .Ss. Ji. ’>1, oi'ti—Ciinildions for bUtnij by 
irinil —Abbence ot imneipal fiom juiibdio- 
twn—ObjedwiA /ml lalbed in scioiid 
appeal —Mamtainabildij 

111 this case Ibe suit was brought and the 
pl.mil was signed b> a duly anthcri/cd agent 
holding a gcir'i.il powoi of attorney. The 
proceedings did not show that the piiucipal 
was living av'av from the junsdictiou of the 
Couit at the time of biiuguig the suit; nor was 
It shown that he w<is unable lo sign the plaint 
himself owing to absence or any other good 
cause, ()b|oelions ou these grounds were taken 
for the hist time iii second appeal. 

JTeld, that the more fact that the plaint m a 
suit has not been signed by the plaintiff named 
therein or by any perscii duly authorized m 
that behalf, as requued by S. 51 of the Code, 
will not neccEsarily make the ilaint absolutely 
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KlllrH frocedwM CoAt-iCmtmmd). 

void, asd that the defect in the signature in 
the plaint or the absence of eignature, where 
it apfuears that the suit was in fact filed with 
the knowledge, and by the authority, of the 
plaintiff named tbereiu, maybe waived by the 
defendant and, having regard to S. 578 of the 
Cede, IB not a ground fur interference in second 
appeal. 

Held., further, that such objeelioiis might 
have been raised ni the original ptoeccdings, 
when the fact of the jilaintifl’s absence or 
otho^visewould have been inquired into hv the 
lower Court. Tha Zan v. Tha Dun, 4 L Jl.lt. 
284. 

IfABTNOl.]., J. 

llejnernes'-8 ihn L K, 101. 1 I..!!. IM'JI. 
tl iJ. H. C 169 2 L.B E. 11, 22 A, 6.5, , J5 

‘ W.B. 248, 12 B. 69, J'’. 

(CO-o) S. 42—See No. 33^-t, siipia. 

(61) S. i3~ Several bt caches of coiriianls 
made under one conliact—Mumtatnahility 
of seiunatesmt for each bi each—Cause of 
action. 

When piir.cipal and interest arc both due 
under a mortgage bond, B. 48, says there can 
only be one suit loi both. This cannot be 
overridden by an ngicement between the debtor 
and the creditor tb<it separate suits might 
bo brought. Where there are sever.il bieathcs 
of covenants made undei one contract, oneway 
oflooking at ihc matter is that, at the date of 
the latter breach, the light ot action based on 
the earlier breach, li it is not barred by limita¬ 
tion, IS uicigcd !U that arising out of the latter 
breach. All the co\ciiants to be peifoiincd 
under any contract, before the suit is brought, 
are to be tre.itcd as joined audmcigcd into one 
by the contract, and the bieach of all the 
covenants, enforcilile before that time, deemed 
as oue breach. 'GangaRam v. Abdul Rah¬ 
man, 28 P. K. 1907 = 93 P. E. K. 1908 = 140 
P. W. R. 1907. 

i and Ev'itk.ax, j 

Hefnetices-—8 C. P. 107. 22ti.B 1). 128. 16 
I, A. 186, 22 C. 333 ; IG A. 165, 25 A. 48,6G W 
N. 685, 17 P. R. 1897,123 P.R. 1881,129 P. r] 
1889, 21 B. 267, 18 H. 267,11 M. 210,24 M. 
481, 27 M. 116,12 C. 339. 19 C. 372, 12 A. 203, 
181. A. 66, 6 B, 181, 7 Q B.JD. 493, H. 

(62) R. 43—Separate mils m respect of sepa¬ 
rate breaches of the sany; contract. 

Quayre whether section 43 o| the Code of Civil 
Peocedure prohibits the b mging of i»paraic 
glints in Cespect of two ..epaiate and di.vtinct 


CWl Proecdtti'e * 

breaches of the same contract- KndfU*«iRnth V. 
SuraJ Marnln, A.W.N. (1908), 199. 

«> , 

BrcRiRos, 

References 12 C. 339 and 19 C. 372, R. 

(03) S. 48—Prwr suit for possession of lands 
—Subseguent suit for mesne profits of same 
lands, not barred. 

Whore a person, after tiling a« suit for pos- 
I session of certain lands, filed a suit for mesne 
I profits of she same lands, held, that S. 43 does 
I not bar the subsequent suit. Gutta Saramma 
I V. Maganti Ramanedu, 4 AI L.T. 192=31 M. 

I 405. 

' Bkxsuv and Waulib, j,t 

Itefewnces -11 M. 210, 9 C. 2H'J, and 19 C* 
615 V, 11 M. 151, not R. 

' (64j S. 43—Suit for redemption decreed— 

i Second suit for surplus profits recovered by 
j moitgagcc during mortgage, maintainability 
I of, undei section—Art, 105 of Limitation Act 
not to be construed so as to conflict with sec¬ 
tion—See MoiiTOACii. (Rkdkmi'Tios), No. 9, 6 
A.L.J. 192. 

(G4-n.) S. 43 —See Nos. 31, 35 and 51, supra . 

I 

' (6,5) i'“> 43 and ,ii3—First suit for declara.- 

ticn of mjht and partition—Second suit 
to) paitilion of joint orojjcrty—Cause of 
lulion ulentical -First suit tnthdrawn— 
Second hai led—Jiimiiation Act (XV’of 
1871), Alt. J06—Smt Jar pat Mien, a suit 
lot a shnie in dis.wlved pai tneiship. 

The plaintiff brought a suit for declaration 
that ccitain piopcity in Aforadabad District 
purchased liy the defendant in his name, was 
purchased with the money belonging to the 
parties and taken out of the partnership business 
of which the pat ties were joint owners and for 
partition ot that property. The suit was with¬ 
draw n without peimission to bring a fresh suit 
as the parties referred tbo matter in dispute to 
arbitration.Thc arbitration fell through and the 
jiKiiiitifl brought the suit for partition of certain 
pioperty situate at Nitiui Tal whioh had been 
purchased in the joint names ot the parties. In 
the plaint, he alleged that the property atNai- 
I ui Tal wa'. putobasod with the profits of tbo 
partnership business. Held, that the causa of 
actions in both the suits were identical and the 
second suit was barred by S. 43 of the Code of 
Civil Procedure as the plaintiff ought to have 
included his present claim in jhe first SUtt. 
Held, further, that the t.uit was barred by 8. ‘ 

I 373 o f the Code. Held further, that the suit was 
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/'-.V, • S87 

mVil ProMidure tio(it—[Contintted), 

Also baifAd by arttlOS of the IdmUatiofi Act 
inftsmttch as it was a suit for a share in the 
pcofitl of a partnership which had been dis¬ 
solved more than 3 years before the suit. Niaz 
Ihmad v. Abdo^Hamid, 5 A.L J. 378^ A.W.N. 
(1908), 131=80 A. 279. 

AiKM^tT and Karamat Hi's vur, jj. 

(6(i) 8s. 43 ana SiiS—Awatd ofarbitiatois — 
Suit for .specific performance of contretet of 
sale—Subseque^it suit for possessuni — Mam- 
tainaWity—Specific Ilehej Act, S 43. 

S. 43 of the Code of Civil Procedure can have 
no application to an applicaTioh made under 
S. 535 of the Code. 

An arbitration award w'as to the following 
effect:—“ Let the entire village of Batama be 
sold to the creditor for Rs. 3,300. Let the re¬ 
mainder of the debt be forgiven. Let the whole 
of the sir and k hudkasht land be left for tho 
maiiiten^qce of the debtors. Lit the house 
which is motgaged to the creditor be given to 
the debtors Iree of incumbrance.” 

A decree was passed by the Courj for specific 
performance of the avvaid, and tho dfonnams 
having failed to ooey the decree ol the Couit, 
the Comt itself executed a sale deed under S. 
262 of the Cir. Pro. Code. Upon tho Irnsis of 
this deed, the plaintiff brought the present suit 
for possession of the village. 

Held, that the plaiiitiil was not cenipelled L> 

S. 42 of the Specific Relief Act to add a prajer 
for possession in the previous suit for specific 
performance, and that S. 43, C.P C. (1883j was 
no bar to the present suit bv the plaintiff fer 
poHsessioii. Sheodia v. Ht. Godhi Bai, 4 N. 
L.R. 14. 

Stanyon, An. j.c. 

References 22 M. 24, Dm ; 18 E 537, F. 

(67) S. 44—Suit to recover possession of pro¬ 
perty belonging to religious institution, with 
mesne profits realized therefrom—Whether 
bad for misjoinder of causes of action—See Li- 
thTATiON Act, No. 104, 35 P. W. R. 1908. 

{67-o) S. 44—See No. 35, svpra, 

(68) S. 44 (o)—Whether defendant may by 
bis OQnduct waive the benefit of tbe rule con¬ 
tained in this section. See Rrligioub En- 
nowJiEOTS, No. 5, 8 C. L. J. 19G. 

, I 

, (68-a) S. 46—See Nos. 51 and 52, supra. 

♦ 

(69) Ss. 48 and 54—Presentation of insofilci- 
ently stamped plaint—Making up of stamp 

uly Bubsequeni to the period of limitation for 


Civil Prooeduie Code'"(ConftnKcd). 

the suit—Validity—See LimitatiOK Act, No.' 
1,123 P. R. 1907 - 82 P. ,W. B. 1907. 

(70) S. 50 — riamt—Amendment — Plaint 
barred by time on the face of it—Amendment 
to biing the claim uithin time cannot be 
(illoucd—Practice—Plaints in shm't causes 
— Ctuin.sel setting or drafting nk.int — 
Disci chon to alloir vn taxation counsel's 
fees 

A suit was brought to recover .a sum of 
money from defendants. The chiiin ss made 
out in the plaint was on tbe f,ice of it barred 
by time At tbe hearing, the plainiifl sought 
leave to amend the plaint by lelving on a 
document whichbioughttheolaiinjwithin time, 
but which was not mentioned in the list of 
documents aiincxi'd to tbe plaint — 

Held, that the plaint which was bad on the 
face of it could no| be allowed to bo amended 
in the way suggested. 

All amendments in a plaint which do not 
cause an injustice to the other side are 
allowed ; but if the amendments put the other 
sido into such a position that they must be 
injured, they ought not to be made (a). 

The Taxing Master should allow counsel’s 
fees on taxation, where plaints, m short causes 
.xre draw n by counsel, if ho is of opinion that it 
was not unreasonable to submit them to counsel 
to be draflcd or settled. Gusnaji Bhavaji v. 
Hakanji Khushalchaod, 10 Bom. L.R. 969. 

Russ.'LL, J* 

Jii’leiciuc'. --{a) 16 Q. 11 J). 550, 19 Q.B. 

D 3‘n, 33 W R. 263, P 

(71) S. 50-Plaintifi sta'ing in plaint what 
in Ins opinion is the ground to get over the bar 
of limitation—Right to change the ground to 
get over the bar of limitation subsequently—See 
I, IMITATION, No. 5, 10 Bom. fj^R. 346. 

(73) S. 50— does not prevent plaintiff froi](i 
entering m plaint approximate smount of dam 
ages claimed and offering to pay more Coart 
fees if the damages should prove heavier than 
anticipated—Sec Coi'utFbks act. No 11,17 M. 

L J. 025. 

(73) S. 50 — Ithis. (b)— Admimsbator, suit by 
—“L<'//i*»ii” must issue hcfoie he can sue — 
Nonsuit. 

No suit is maintainable when instituted by % 
person in his capacity os the .administrator of 
the estate of a deceased person unless and antiL|| 
letters of Administration are issued to him to^ 
entitle him to sue in such representative oapa- 
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(^yU Procednre C 9 de~(Contmuedf. 

city. Tlie Adminiitrator-Genyral of Bengal v. 

Dalit Mohan Roy, 12 C. W. N. 738. 

V'LEXCHER, J. 

(74) S. 01—Plaint (o be stgned bi/plaiiiti(l — 
Crtsfs uhen ugnataie IS dispcnf.ed nith— 

“ Good cause,” sujntficance of the ?( vids. 

S. 51 of the Ctv T’lo. Code eontnins a iiile 
and an exception to that rule Theiulei*' | 
that plaintiff and Lis plcadei, if .«iy, shall I 
sign the plaint. Where there is a pleader to | 
sign^ no esceptiou is made. HiU for plaintiff's I 
personal signatuie an e'ceepiioii is pio\idod fei j 
siiccified reasons. Wht n resort is had to the i 
exception, such triisoiis must be asserted m I 
everv case. * lb is a niisiuterpielation of the i 
proviso to sav that “ absence " is a good cause i 
of not signing. It is onh absence of such a ^ 
kind as makes signature impossible that would ' 
make this pint of the provi{,o applicable. Bub i 
the words “ other good cause ” are of a widei 
significance, and. in effect, leace the mattci to 
the discretion of the Couit, for inch case niu-,t 
be treated by itself. So, unless by re.isoii of 
absence ci for other good cause, the plaintiff is 
unable to sign, the language of S. 61 is impe¬ 
rative th.it he shall sign (n). Chandra Hal v. 
Ganpat 4 N.L.U. 117. 

St AH YON, AJ.t. 

lieJcrcHce .—(a) 1(1 (^.P.L E. 103, 

(74 a) S. 51—See No. GO, supio 

(76) S. 53—Plaint in a .-.inl Joi injitutlivu, 
irhethei could be atnendtil into one lot po.',- 
session— Alteiation in the lehel jnuyed foi , 
u'Jwthci attris iharactei of .(.ml. 

PUmtifis sued fi 1 an injunction icstraiiimg , 
the defendant fiom interfeimg with then 
dealing.s, in respect of certain propeity of 
theirs, of which the defendant had taken 
wrongful possession. On the defend.mts plead¬ 
ing title to the propeity, phuutifls prayed for 
amendment of then clium by cl.uraing posses¬ 
sion and damages I 

Held, that a suit for a dcclnation cannot be ' 
regarded as me-msistont with one for possession 
(o) HJid that an alteration in the relief prayed , 
for, would not alter the char.icter of the suit, j 
so as to present and amendment of a plaint in . 
that respect (6) Harji Hal v. Pokhar Das, ^ 
136 P.B, 190G 117 P L E. lOOH j 

Ebid, c.j. ^ . j 

B«^eienees.-{a} 11 M 205, A- 1,6 'M. 1.6. F. 
(i).20C. 80.6 & ‘J5 C. 84.6, / , I P.B IfKK) & ICl 

P.a. if. i 


Civil Procedure Code—(CawimtwS). 

(75-«) S. 63—See No. 46, supra. t 
(76) Ss. 53, 54, 538 and 589—Amendment of 
plaint—Fmuliiy of appellate order ahfiitn- 
lajmdsr of amendment—Revision — S.70 
of Act XVIIIof 1884, as ^mended by Act 
XXrofi699. ‘ 

Held, tli.it ail appellate order, confirming an 
order rcturiiiug a plaint h.r amendment, is 
final under the last para, of S. 588 C P.C., and 
IS consequently not open to revision under S. 
70 of Act Will of 1884, as airiondod b\ Act 
XX\ of 189!), but us legality can be question¬ 
ed in appeal from the final order rejecting the ■ 
plaint, if one lies m the case to the Chief Court 
Halang v. Hohammad Alias, 15 P W.R 1908. 
Rmii>, c.j. 

(70 a) S. 54- See No;. G9 & 7C, supra. 

(77) .S' 59- Doiiiments not mentioned in the 
id'itnl — lns}H‘(tion by tkjendaat bejwe 
liUtuj initien '.tatemeut — Piactiie, 

It has heretofore been the practice, not to 
oidei the plaintilT to give inspection of docu¬ 
ments, other than those relied on in the plaint 
and included ui the list of docuincucs annexed 
to the pi.iiiit, as required bj S. 59 of the Code, 
till .iftcr the written statement is filed. 

This IS not, bowel er, an inflexible rule in 
all cases. Theie may be cases, where it would 
be impcralivc to otdci the plamtilT to produce 
and gi«e luspeLlioii to tlie defendant of a docu¬ 
ment which he may not have mentioned in 
the plaint, or enumeiaicd in the list of docu 
uicnts anne.\ed ihciuto. Khetsidas V. Maro- 
tum Das, 9 Bom. I. H. 1084^-32 B. 152. , 

I)A\ AH, J. 

(78) Ss. G8, 59, 90,100,101, 112 and 113— 
Suit set down for an ej patte decree before 
^he date fixed iii the summons lor hosring — 
Piactice. See Ex paiitf. Deciikk, No. 1, 10 
Bom. L. R. 301. 

(78-«) S. G9~See No. 78, supra. 

(70) .S‘.v. 80, iGU, 506, 624, 629— Notice, service 
of, t) ptojxi—Seivice on the outer-door^f 
the ojfice- -Heiieu , order on, if can be ques- 
iioncd in appml ftoin final itecree--Guar- 
dian of minor applyiny to refer to arbitra¬ 
tion—lea re or consent of Coiat, if neces- 
saiy 

Affixing a notice to the outer-door of the 
office 111 which the poison to whom the notice 
was addressed w’orks as an ipnployee is not a 
good service under S. 80 of the Code of Civil 
Procedure. 
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Citll Proeeduve Coiit—{Contintie<l). 

Undef S. 629 of the Code of Civil Procedure, 

ia open to tho appellant on the appeal fioin 
the ^nal decree, to take objection to the older 
passed on the application for review. 

A Judge (net being a Judge of the High 
Courtj, other than a Judge who delivered the 
judgment, has no jurisdiction to grant an appli- j 
cation for review on the ground that no le.ive 
or consent of the Court under S. 4C2 of the 
Codif of Civil Procedure had been gi\en to the 
gu irdun*r<d/t/m to icfer the mattor in dis¬ 
pute between tho paities to the suit to arlutr.i- 
iion. r . 

—Such leave or consent ol the Ci'urt 
to the application by all the p ii 1 1 .-. to refer tho 
matter to arbitr.i.tiou i-, not iieeesna.v undei S. 
402 of the Code of Civil I'roeeduie («) Annada 
Krishna Dey y. Jogendra Nath Dey, s C.l.J 
‘294. 

Mjiclevn, C.I., and Com’, - f . 

Hejri ciicos —(«) 28 \. ‘l.'i. Appi. . 24 ^f. "20, 
not F. 

(80) S. 8‘2—Dutv of,Court under seeaoii be¬ 
fore proceeding with .appeal—Sec Limitviion 
Act, No. 116, 18 M.L ,1. 90. 

(81) S 82—Substituted service when to he 
granted. See Act IV' o 1869 (Divoiici’), No. 

1, 4 L.B.R. 195 

(82) Ss.F^ and U^—FodeclauUion bf! fndi/e 
under S, S‘i—Wlicthn lui ohdoh’s onici 
under S. 174, Cir. Put Code. 

The omission of the Judge to lecord under 
S. *82 of the Code an express dueUr.it.on that 
iho process was duly served c.innot invalid.ite 
his order under S. 174 of the Code Sree 
Krishna Das, /« /r, 4 M L T 288. 

Miclkh ar.d Pimikv , jj 

(82-o) S. 96—See No. 78, mjna. 

(83) ,S’. 97 — lhsmiit.H(ilot ,mit under S. 97 Vie. 
Pro. Code (Ad XIV of IHH‘1) foi not piiyiiuj 
process fee—S. 97, C. P. C np/dte'^ only to 

m first heating—Comse to be adopted nftei 
plaint is tetiirtied fot attiendttient—Chief 
Court's power of tension. 

Held, that when a plaint is returned for 
amendment the proper course is to give another 
date for next hearing of the case after the day 
by which the amended plaint is to bo re-filed. 

held also, that S. 97 tf. C. is applicable 
only to oases in which plaintiff fails to file 
Thulbana for the first hearing. 

* Held further, that as a general rule, the 
Chief Court will not interfere on the revision 
16 C 


' Civil Procednre Ceda—iContinnedj. 

I side when the petitioner has another remedy, 

I but it will do so m exceptional circamslances. 

Bhahabdin v. Anjunan I-nanmania, 65 P. 

W. R. 1908. 

Chevxs, j . 

(8.3-0) S. 100—See No 78, 

(.83-5) S 101—See No. 7.8, supra. 

(84) iSv Itt'! and lOH Suit fot icdcinption 
distyiised tot default -Fiesh suit for the 
'./line bat red. 

If a irio»tg‘igoi sues for ledemption aud his 
suit is. dismissed under .S 102, Civ. Pro. Code, 
.Slid he. thijicafler, brings .i fiosh suit for re¬ 
demption of the Slime mortguge, the cause ot 
. 1 'turn in the second suit is the snine us the 
cause of .iclioii ni tho firsi and is buried iiy S. 
103 of the Civ Pro Code Curditta v. Naraln * 
Das, 4.1 P.K 1007 = 169 P T. R. 1908 
Ilv'lTK.VN .T * 

Hefeiences —l.j C 422 (P.C ), ll7 P R. 1891 
and 32 P R 1905, F. 10 B ’28, D. 26 H. ‘X) 

, (P.B), 7B 407 13 15 567, 19 A. 202, Appt., 
86 P.R. 1877,11 PR. 1881, 6 M. 119,7 lil. 
432, 11 A. 386 and 1.5 M ‘566, doubted 

(85) Ns. m, 103, ,( 117-Suit, disiinssal 
of, fot absence of (ounscl—Counsel not able 
to appeal — Uctui n of bnrfbi/ junior counsel 
— Piartice 

Ss 102 it 10.3, C.vil Procedure Code, (1.SS2), 
do not apjilv when the plamtiiT is present in 
I Couil, though ihe eoiin.sel whom he has 
! iiiitiacted to eoiiduct his e.ise ,xie not present 
j when the I <is(‘IS called on foi hearing Dnder 
i such ciieuiiislaiices, Ih' Couit hearing the 
I case should pioeeed undei S. J i7 of the Code, 
i If Iheie IS a chaiiee of neither of tho two 
1 counsel hi icfed 111 rt Ciisc being able to attend 
I when the case is c.illed on, one of them must 
return his biief in good time. In case of 
dispute, It IS the duty of the junior to luturn 
the brief or to make arraugements for some 
other counsel to attend till he can como m. 
Esmail Ebrahim Y. Uaji Jan Mahomed, 10 
Horn L R 1172 

Bvsii. Scott, c. .t. & B\T0HEi.on, j. 

(86) Ss. m, 103, 1 ,j 7 d 138—Pleader 
upplipntj firr adjownvicnt- Fffcct. 

in this case the hearing of the suit had been 
fixed for the 9th November. On that day, on 
tho case being calldd on, the pleader for the 
several parties put in an application for ndf 
journmeut on the ground that the parties and 
their witnes«es8 had been pre<’ented from 
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Civil Proeedare Code— 

being present by the fever epidemic. An ad¬ 
journment for one hour only was grai ted to 
enable the pleader for the plaintiffs to consider 
what course he should pursue. On the case 
being callud on at 2 p.m., the pleader for the 
plaintiffs got up and lofu the Couil. His name 
was called out and the names of the plaintiffs 
were also called out. The pleader had not 
stated that he bad no instructions to proceed ; 
with the suit. The Judge dismissed ^.h^ ; 

Jleld, that the oider dismissing the suit was i 
an order under Ss. lOi it 1.57 and not undei S 
158 of the Code, and that the pLiintiff’s reincd\ ! 
was by an application under S. 103 of the | 
Code. Allahdino v Nawalinal. 1 S.L R. 224. | 
Phatt, j'c. and Cuoit n, a .) c 

(87) S. lOJ— Dismtisal of suit fm iletonlt — 
(hound jot dtiinissnl ojdei benu/set asidf. 

The only ground on which, an order of dis¬ 
missal of a suit foi default, (an be set aside in i 
pursuance of the law as laid down in S, 103 of 
the Code, is that of the plaintiff's being pro- ; 
vented b\ any sufficient cause from appearing 
when the suit was called on lor hearing, k. < 
L. A. R. Lakshraanan Cheity v. Y. R. P. P. , 
L. Yellayappa Chetty, 4 L. B R. 221. , 

HAETNonn, j. 

(88) S'. 103 — Suit—Dfjanlt of appemance — ' 
No nppeamre by counsel—Dismissal foi dc- \ 
fault —Sufficient cause for detuiUt. 

When a suit was called on for hearing iiei- ' 
ther of the plaintiff’s counsel vvas present, but | 
the plaintiff was present in person. However, i 
to enable thorn to come and :ii>)>car, the dofen- ' 
dant’s counsel raised issues in the case At the ' 
end of tL.at time, the Court gave .i limited time . 
for the plaintiff to appear. The iilamtiff’s ■' 
counsel did not turn up within the time allow- ' 
ed, whereupon the suit was dismissed. The ; 
plaintiff then applied, under S 103 of the Civ 
Pro. Code, for the rcbtoratiou of the suit. | 

Held, that there was no sufficient cause for 
setting aside the order of dismissal (a), Es- 
mail Ebrahim v Haji Jan Mahomed, 10 Bom. 

L. B. 904. , j 

Bossell, j. i 

Hefermces: — (a) 1,3 B, 12, followed and 26 M. j 
699, not followed, 

(88-0) S. 103—Sec Nos. 2, 84, 85, and 86, 
supra. 

(89) Ss. 103, 311, ‘>88 a (iilfr Appial ftom an 
Of'der refusing to set aside tlie^oider dismiss- 
tng an applid&tian for sr ‘ing aside the sale 
infiefault. 


Civil Proeedure Code— {CoHiinuM). ‘ 'H' 

I S. 647 is so worded as only to renalir prori- 
.siuns of procedure applicable and cannot^ so 
read with S. 58«, cl. 8, (o) as to confer, by ii|i- 
plication, an indirect right of appeal, inasmuch 
as appellate jurisdiction cannot b@ created 
except by express laeguage in an enactment. 

No appeal, therefore, lies against an order 
rejecting an application, under S. 103, of the 
Civ. Pio. Code, for reviving an application, 
under S. 311. of the Code dismissed for default. 
Musammat Sobaran Kuar v. Ude* Sah, 10 
O.C. 353, 

(illKEVlii:. J. C. 

Itejeiences —[a) 10 B 433, 27 C. 414, 31 C. 
207, A- 11 M. 319, n. 

(90) Ss 103 and 647--Application for reri- 
Sion— Dismissal foi default—Power of 
Com t to I esfore the appltcahen. 

Where an application for revision is dismiss¬ 
ed for default of the petitioner, such petition 
ca.i be restored bj the Court under S. 108, 
CPC, by vitue ol the provisions of S. 647 of 
the Code ia) Jiwani v. Bhagel Singh, 97 P B. 
1907-3JPL.R 1908. 

CiiAri El! II .and Johnstone, jj, 

hefeiences —{a) 109 P.R. 1882, Dm. 76 P.R. 
1903. 75 P R. 1881; 54 P.R. 1901 (P. B ); 14 C. 
177, 62 P.R. 1894, It and D. 

(91) S. 108, heating of applicatum under, 
during iwndeniy of appeal 

Where after preferring an application for 
setting aside nncxjiaite decree under S. lOS, 
C.PC., the defendant pieferred an appeal 
agaiiist the decree 

Held, that the first Court had jurisdiction to 
hear the application during the pendency of 
the appeal Sarat Chandra Dhal y. Damodar 
Manna, 12 C.W.N, 885. 

Doss, J. 

Itefciencis-—^ W.R. 301, 27 M. 002, R; B. 
L.R.'P B.R., p. .3G2,.35 W. Va 384-s 14 S. E. 7, 
Relied on, v 

(92) (S’. 108 — Adjourned date of heating — 
parln not appearing—Filing written state- 
vicnt—Application to set aside decree, 

A defendant, after filing a written statement, 
failed to appear at any adjourned hearing and 
an ex pat te decree was passed. Held, he can 
apply under S 108 of the Code to set aside the 
decree. Maniappan Chetty v. Balayaa Chetty, 

4 M. L. T. 216. 

Sanxaran Naiu and abdub BaHiu, J3 , • 
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Ctvtl jprocedura Codte—(Cunttnited). 

References 18 M. L. J. 61, 23 C. 738, 20B. 
380, 20 A. 195, F. 

(98) 8 JOS—Ex parte deciee agnimt a num¬ 
ber of defotdanls-^Om defendant applying 
to set it aside—Decree set aside as against 
all defendants—Validity. 

The petitioner brought a suit to recover a 
certain sum of money from three persons person¬ 
ally and &s managers of .i doviistanam, bci: g 
revenue paid by him foi- the defoudantb. The 
defendants did not appear'^and the petitioner 
obtained an ex pat te deciec ordering the defen¬ 
dants personally and from the devaKtanam to 
pay to the plaintiff the amount cLiimed with in¬ 
terest and costs. The thnd dcfoud.int applied, 
under S. 108, C, P. C , to h-tve the decree set 
aside, and the District MunsiiT set aside the 
whole decree as against all the defendants 

Held, that the ex pnite dociee .is .ig.iinst the 
defendants, other than the one who hjid -,hown 
sufficient cause within the in<>,ining of S. 108, 
could not bo set aside. Valia Konikkal Edathil 
Cheria Panji Achan y. Harntha Veera Ka- 
vundan, 4 M. L. T. 280. 

Munuo and Auutic ItAUisi, jj. 

Refetcnees —20 Jl. 004, 18 B 11J, 8 W. It 
260, 25 C. 156, t C. W. X 450, 21 A 383, R 
and Expl. 

(94) Us. lua and 1~>7—Sait detieed c.v pailc 

* — Application Joi setting asuie the e\ parte 
decree—Whellwi at the stage of the lu’at mg 
the suit wasdeciead ex parte. 

At the healing of a suit, after the phiintiil 
closed his case, the defendant contested the 
whole case of the plaintiff, filed some docu¬ 
ments himEolf and examined some witnesses 
On the fourth day after the defence heg.in, as 
some of the expected ivitnesscs foi the defence 
llad not turned up, application for adjournineiit 
was made by defendant’s Counsel. The ease 
was adjourned for the next day, Jhst, to euahJo 
the witnesses to attend ,aiid secondly, if such wi t- 
iicsses did not attend, for a proper application, 
supported by aflidavit, for adjournment being 
made. On the iioxt day the application for 
adjournment was refuseil, and the suit was 
d4oro6d ex parte. The defendant, without ap- 
poating against the order refusing adjournment, 
hpplied under S. 108, C. P. C., foi sotting aside 
ex‘parte decree. Meld. 


\ Civil Prodedare Coda — (ConUnued). 

I Under the circumstances, the decree had not 
I been passed ex parte and that the defendant 
was not entitled to apply under S. 108. 

The dcfciidaiit was not, however, without 
j remedy if he was not satisfied with the order 
refusing adjouvnmout. his course was by way 
\ of appeal against that order, and it the Appeh 
. late Court coiisidoi'' auy further evidence 
necessary^ it may direct that evidence to he 
I taken, or possibly the defendant might, if in 
i time, apply for a review, Kader Khan V. 

I Juggeswar Prasad Singh. 35 G. 1028. • 

WooimoFFK, j. 

(9.5) .Vs lOfi, I')? and 158—Defendants apply¬ 
ing Jot ofljoiunment after settletnent of 
issues—Suit adioaincd to a (i,xed day-— 
Minoi defendant applying for adjournment 
ihtvugh Vahil—Refusal—Vaktl informing 
Court that he Jms no lustt notions and 
abstaining fioiii tal.ing jurtJier part in 
<use— Healing of suit pi acceded leith, 
vnnot's guaidian ad litem only hemg 
absent—Deciee against both defendants — 
dtciee agamsf minor whether parte.' 

A uit .ig.iiiist a. f.ilher .iiid Ins minor son, 
who w'a-> stated to have been adopted by the 
f-ilhei’s uncle, foi the rproveiy of morigago 
nion-y, was, owing to alleged ncgotialions for 
i .1 comprouiise, and >u tlie request of the parties, 
lin.inj adjouitied, .after tlio settlement of 
issues to the 26tb Juno 1901 On the 24th 
June, the alleged adoptive mother of the 2Dd 
defendant, beingh'sguatdi.ui'ef/ fitem, present¬ 
ed a potitnm pi.iying for two months’ time to 
enable her to (iroduoe evidence on the 2nd 
defeiid,iut'b bch.ilf. On this petition being 
rejected, tlie vakil, who till Ibcu appeared for 
the 2nd deteiidiint .ind who moved the appli- 
' cation, informed the Court lhat he had no 
1 iiistiuclioiis and abstained from taking any 
I further part in the suit. 'Phe case was procced- 
[ od with, the guardian ad litem at the 2iid 
j defendant only lieiiig absent and a decree, in- 
! eluding also the share of the 2nd defendant, 
(who had pleaded that, owing to his adoption, 
the mortgage w.is not bind.ng on him to the 
extent of his interest in the land), was passed 
in favour of the plaintifls. On the plaintiff's 
proceeding to execute, the 2nd defendant’s 
guardian ad litem applied, under S. 108, C.P.C., 
to the Distiict Judi;e, to have the decree 
aside, who dismissed the application, being m 
opinion lhat the decree should be taken as on 
passed under S. 158, G.P.C. 
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Civil Prooedars Coi6~(CoutiHwd). 

Held, the C.ISO not being one in which tune 
had been specifically granted to the 2nd defen¬ 
dant to produce his evidence or to cause the 
evidence of bis witnesses or to pci form some 
other act necessary to the further progiess of 
the suit and the adjournment being an adjouin- 
ment of the suit for the coiivenieiue of all the 
parties, that tlio ground taken by the Distiiet 
rTudge in dismissing the petition was cle.irlv 
unsustainable, that the action of*'tlie Ceiiit 
must bo taken to biiM’ been under the fiist 
part of S. 157 of the (3i\ I’lo Code, ami tliat 
the latter part of S 157 bad alibolutelv no 
application to a case, like the present wbeio 
the Court at once piocecdod to trial and juib'- 
luent fo). * 

Held, further, that the deecee piShcd against 
the 2nd defendant must be held, under iho 
above eircumsiances, to have bci’n ri puite. 
although bis pleader was present and .tpplied 
for adjournment (ft). 

In cases w'h( It a pleader informs the (’nut 
that he has no instructions, it would be wll 
cxplicitlv to asiritaiu whether the ploadei 
seveis his eoiiiicetioii with the ease Ramanuja 
Reddiar v Ramaswami Aiyangar, ‘1 J. T 
225-18 il L.J. 51. 


Si in: 

MlMlMV 

An vj., 
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that on tlie (1 lie 1 1 veil for litaniig, the C'oint 
shall txanuiK'1 lie |nilgnient-dibto) in the jiie 
s^m e of the pi iscns on whom notice has been 
scivcd 01 their fJ^adeis Ttiis should be sliict- 
1> ' aitioJ ou" 

If the oiijectoi had iio rietite ol the applnsi- 
iio'i I< 1 iriM‘]\e)R\ he IS entitled to apply 
under S l{;8of (he (_'i\il I’loctditre Cc dc to set 
aside an t’J pc/te erdei pa-'td under S, d50 of 
the Code, but if notice h.ul licen set ted on him 
and he was pietciited bt ,iny iii1b<iciit leason 
from iipi'caiing and if Ihe lase was heard 
tu jwiunder S 350. ho I >.en III led to make an 
application undi'r S 023 of the Ci\. Pro. Code, 
to set aside the ra: pfliordci on the gionnd 
that it was in eoritravcniion of S. 3.';0. Hool 
Chantf Ram v, Stu-joog f*e)^ 8 had, 7 C L.J. 
2 C 3 . . 

alOOKBRJLE .irid Hoi .’I ooji, JJ. 
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Civil Procedure Coie--{Coiiiinnedi. 

(97) St. 108 awl 56‘J~~llc-licaiitvg^Ueiwind 
of c'ise~Trial on merits. 

e 

In an application under S. 108, of the Civil 
Procedure Code, on the grounds of fraud and 
suppression of summons, ths IVIunaifi rejaoted 
the application holding there was no fraud and 
no suppression. On appeal the Distiict Judge 
pisssd the following judgment i 

“ This wai an up ilicatioii under S. 103‘, Cnil 
Projeltn\ Code Alter hcarmg arguments of 
ple.i Jeis, 1 am of opinion that this is a lit ease 
fo. reman I Orlorel tacoordiugly that the ap- 
piil bi allowed and the suit be remanded to 
the Liw 'I C mrt for tn tl on merits ” 

IMd, tins WAS not a proper judgment. The 
case hating be in m fict tried on the merits, 
tli3 District Judge had no jurisdiction to le¬ 
nt ind It, but should have come to a conclusion 
on the evidetee Sonaulla Sarkar v. Beake 
Mandal, 7 C L.J 37'J 

!irira\ .111(1 (J \..si’i,us/., jj. 

(98) iS's. Jos, ,y>t — lln'c diM.li(ii'jtd Inj J{vjh 
Coiiit- Dislint liidiie—Power to >e-open 
ijiirtttnn —Oi dei scttiuq ntide e\ paite tleci ee 
— .ipp'Uil, if opitt to nftin.l„ iii—I'etitioHtn 
llu/h Conit—luKtsin )iidijinent—Affidavit, 
tl iiciessdi I/. 

\ii ei 11 It tv di ree wa^ set 'aside under S. 108 
of ilie Code of t'lsil Proeedure by the Munsiff. 

A t iite to set aside this order was discharged fav 
til' 1 ligh Com t. Subscijucntly on appeal fmm 
th ' final deei.”, the District Judge set it aside 
on ill ground th.it the order under S. 108 was 
not piopci 

//('/./, the Di-^tii'-i ludge had no jurisdiction 
to consider the piopncty of the order, after the 
dihili.irge of the rule by the High Couit. 

Held till Itiei - ft was not open to the pUm- 
ntt to challenge the validity of the order ni an 
iipneal against the final decree. S. 591 of th« 
Ci^dc of Civil I’roceduie has no application to 
such H ca.sc [a), 

J'ei Mool.ti/re, d —Where the facts iii a 
petition to the High Court appear sullioieutly 
ftom the judgments of the lower Courts, no 
afiidavit need be fi^ed (ft). Mussamut Kitrl- 
man v. A. H. Forbes, 8 C.L. J. .808. 

Habiiin&ton and MookrrjiAi, a, 

liefi'iew'.', ;—{n) 22 C. 931 aud 25 A. 280,* 

K (ft) 32 c. ufi, r. 
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Civil Procedure Code—(Oo»UiHt«3ti>. 


{98-rt) S. 112— Sec.No. 78, stijna. 

(98-jj|) S. 113~Seo No 78, siipta. 

(98-c) S. 117—See No 85, sitjn ft. 

(99) S. 13C, .Kope of—Dim i chon—Dclciur 
when to be sit iwk off. 

S. 186 of the Code of Civil Proeedure i-, liabcd 
upon Order 31,Rule 21 of the Suiucnie Couith 
m England I* renders the defendant liable to 
have bis defence struck out upon f.ultiio to 
iinswot an ,niteirogatoi\. Tt docs not make it 
obligatory upon thcCouit to stiike out the de¬ 
fence under all ciicumstanccs whateici (rr 

••• 

If there is obstinacy or coiitum.icy on the 
part of the defendants or .i wilful atlonipt to 
disregard the oidei of the Couit, an ordci undei 
S. 136 of the CimI Procedure Code is iipj ro- 
pnate. Banshi Singh v. Palit Singh, 7 C.L J. 
295. 

Mookeiwej; and CAsmits/ jj. 

licfcrcncM -(a) W.N. (Eng) 201, W N. 
(Eng.), 229, %\ N (Eng.) 193 , 34 T.. T, 752 . j 
C. 707 ^5 C. L. R 509.9 C. 923, ll. 

(100) Ss. j:iH, 13'J find oSt — f)(x uiiicntis not 
nienlumcd in lid filed iiilh phtinl- Pisuc- 
IwnofCoiut inc.iiln(linij—Cei lined topiei. 
oj piihlic documents oi leioid ot jiidu ml 
ptoccedinqs —E'l toneons eJtlnsion—Second 
appeal. 

^\hen aplaintil) seeks to produce doeumeiits 
at the trial which ho had failed to iritiilioii in 
the list annexed to the plaint, the Couit has 
clearly a diserelioii u.idei S ri9 of the (’i\il 
Pro.llode whether to lecene oi to reieet them. 
But in exeieising tins dncretion the (ioiiit has 
to bear in mind that the section was enacted 
to prevent fraud by the late production of 
suspicious documents and not to shut out for¬ 
mal evidence be^ond suspicion such as loilitied 
copies of public documents or lecords of 
judicial p-oceedings (a) 

When asiitoidinatc Court has refused in the 
ori#ncous exorcise of its discretion to iccenc 
dooumentaiy evidence which ought to b.i\e 
been accepted, the High Court has .imple 
power to interfere undet S 581, C. P. C. (5) 

Unless called upon by the Couit, it is uol 
obligatory ou the plaintiff to produo docu¬ 
ments on which ho relics hut which he has not 
filed with the plaint, at the first hearing when 
isBuee are framed (c). Talawar Gingh V. Bhag- 
wao Daa, 12 C. W- N. 312 = 8 C. L. J. 147. 

•Mqokbbjek and CAsrjcnea, jj . 

Beferenecs 28 W. R. 29, 23 B. 178, »e- 


hed on , (/>) 20 C. 7 iO, 8 B. 377 & 8 M. 37 J, F , 
(c) 1 B. L. R. 120, 21 W. R 42, F. 

(100-«) S. 139—See No. 100, supra, • 

(101) Ss. loti and 373—Jurisdution to pass 
Older conditional upon payment of costs. 

A Couit has no jurisdiction under S. 186 to 
pass an order eondilioual upon puynient of 
costs, such as IS provided in S. 173 of the Code. 
Musthan Rowthar v Nath area Rowthar, 

4 IJ L T. 200 

W VLl.IS, J 

(101 o) S. 157—See Nos. 8(t. 91, and 95, 
sit put. 

(102) iS J.jit—J'oii ei ot ilisini)e>inij suit — 
I’lniiitii) arldinini) some evidente— yon sei- 
tue on some of f’lainlif.s witnesses 

It IS oiilv under very except’onal circum¬ 
stances, and when fio other provisions of the 
Code riic .ipplieiblo ton case, that resort should 
' he had 10 the ver\ stnngciit provisions of S. 158 
j ot the Civ Pio. Code. Whctc four of the 
j witnesses of the plaintiff were e .ainnicd, it is 
I not open to the Couit lo dismiss the suit under 
I tins section without taking into cons'dcraliiii 
■ the idence on the i ecord, simplv because sonic 
I of the phainlill’s witnesses who had been sum 
I nioiied to iitteiid on the date of hearing were 
j not solved with nolKo. Kartar V Surasti, 9 
' PR 1908 = 28 P.W R 1908-98 P.L R 1908. 

f 

I Sii Ml Pin, ,j 

I 

j (l02-(i) S 1 j 8—See Nfs 8b, 95 .mil 102, 

I si'pia. 

j 

1 (10,1) tss. Ht.t and l,Sl—F.iiulen e/ ptoof im 

I detemlant 0 / piorttK/ piaiiiti(f',s adoptwn-- 

I adnptiie fatltei, thoiitjh titetl ns witness, 

; abandoned, by both sides — Defendanta^ly- 
! intj Jot e,iamin(itioii oj adopheefnlhci aftei 
I both sides hud i Icsed ease—Application pro- 
i pf>^y to be lejiisiil — Lajityin Loiuliict of 

litujatioii—Desi etuicnee--Ft idenec Act, 
j Ss. 11 and l-i. 

\ One Kamka*angn, when he was joint with 
I Ills voiingtr brother K .uid acted as haita of 
i the joint family, touvejed, oi: 12 10-1908, to 
; one Pun a poiiioii of the joint property. In 
Jaiiuarj, 1905, K sued to obtain possession of 
I half the aforesaid share, claiming that the sale 
I w.i- void for want of consideration, and, in any 
i case, could not birtR him, as it W'Bs neither 
I neceB.sary nor beneficial to his interests. .The 
j d( fondant, tnler aim, allcgtd that the, plaintiff 
' was adopted soon after October 1898 by one 8. 
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Qiyfl Prooddnre ZoAt—fimitiamd). 


Ci/il C)I» 


ed), 


thei'cby losing all title to (he property of his 
natural family. The defendant had tho burden 
of proving that the plaintiff had been adopted 
by S. The general rule that the best evidence 
should be given required him to put tho adop- 
t<ve father into the box. But he deliberately 
closed his case without tendering S, though 
both sides had included S in tlieir lists of wi t- 
nesses. After tho case was closed and was 
posted for judgment, tho defendant Applied for 
leave to examine S, who was present in Court. 
The flist Court refused to examine S 

Held that S. 181, Civ. I’ro. Code, had no 
application under the circumstances, that 
there was no reason whatever wbv tho fii«t 
tjourt should have exercised the power conferred 
on it by S. 165, Civ. Pro. Code, and that it was 
not bound to examine S. but exercised the 
discretion allowed in such matters, not only j 
legally, bat wisoly (a). To countenance a man- j 
oeuvre of this sort would onl\ load to laxitv in 
the conduct of litigation. 

If a party wviits a certain pei->o i examined, 
be roust tender him for examination, and S j 
181, Civ. Pro. Code, does not require a Court ; 
to examine a witness, simply bcc.iuso he nia> i 
bo present in Court (6). j 

I 

It was objected, also, that the pleadings did 
not include an allegation that 8, being a nt- i 
Imnff, could not adopt, and that the first Court I 
should not have relied on orders iccordod in a | 
suit not pm tee, showing that J, whom the i 
dofciidaiit’s witnessesdosoiibodas having taken 
a prominent part m the adoption ccicmnn,\ in 
1800 or later, was already dead in April 1890 , 
/lefd that the fact that J died early in 1899 w.vs ' 
relevant under S. 11 of the ludiau Evidence 
Act, and, if he was licatcd as dead, in a civil suit 
to which he was a part\, Inc Court’s order wan 
good evidcnee of a fact which might bo proved 
otherwise (See S 43 in the Indian Evidence j 
Act). Bamkrishna Puil v Kfsadgip, 4 N. L. 

B. 129. 1 

DuAKL-BltUCKlI IN, J C. 

fie/ere«ces —({/} <J Ch. 172, li; (b) 9 W. B ' 
281. and 18 W. B 185, F. 

(103-<t) S. 174 -See N<> 82, .■jiipro. 

(108-5) S. 170-See No 47, iupra. 

(104) Ss. 179 and 180—Examination of defen- I 
darWi as witness for plaintiffat the veiy outset 
pf thy case, pK>pi‘»ety of. See Rks JuwtATA 

S(X, 7, U8 P.W.B. im. 


(104-a) S. 180—See Nos. 47 and l6i, eupra, 

J104-6) S. 181—See No. 103, mpra. / 

(106) Ss. 191 (t‘ 198— Suit tried partly by one 
Judge and paitly by aiwther—Preliminary 
orderbefote completion ofeiidence — Find- 
mgs of former Judge. 

This suit was tried in tho District Court 
p irtly by one Judge and partly'by another. In 
a preliminary order the first Judge came tooor- 
tam findings and directed that after certain 
evidence had been taken with regard to tho 
moitgago of the lands the hnal decree should 
take a certain shcpc. The Judge who finished 
the case disagreed with his predecessor and 
gave a different decree to that ordered by tho 
first Judge. 

Held, that the order of tho first Judge did 
not have the force of a decree and that it was 
the decision of the second Judge that decided 
the suit, and that it was that decree that was 
appealable, and not the order of the first Judge. 
Ma Nyo v. Ma Yauk, 4 L B. B. 256. 

Pox, c. J.. and Hirtnoi-i, j. 

(105-if) S. 108—Sec No. 105, suprn. 

(106) Ss. 198 , 202 and 37.5—Compromise- 
Judgment—Time for its dating and signing— 
r.irti<’s can compromise both before and after 
judgment is deliveicd—See Compmojiise, No. 1, 
67 P.W R 1908 

(107) S 199—)iuhjment,ii ntten after Judge 

inis ttansfened — Vahehty—Judgment re¬ 
set I ed too bmi/, « 

A Judge who heard the evidence in the ease 
IS entitled, tinder S. 199 of tho Code of Civ. 
Pnxicduic, to write his judgment and send it 
10 his successoi for delivery, although the 
judgment war. wiilten by him after he left the 
judicial post which he was occupying when 
he hcaid the case. {a). Satyendra Nath tLvy 
Chowdhurt v. Brimati Thakurani Kastora 
Kumari Ohatwalin and anr. and Lala Brij. 
Behari Bahai t. Brimati Thakurani Kaafnra 
Kumari Ohatwalin, 12 C.W.N. 682. (F.B-) 
-7 C.L.J. 606=4 Jil.L.T, 33=85 C. 756. 

Macj.kan c j., Ramwni, Brbtt, Mitua 
and Dosb, J3. 

Iteferenocs:—{») 11 C.W.N. 601, 84 0. 298, 
approved ; 7 Bom,* L B, 961, 9 W.E. 1, and 17 
W.E. 475. i2. 

(307-n) 8. 202—Sec No, 106, supra. 

{ 108) Ss. 20H and 6S3— Judgment—OktibaP 
errors—Bevtcw not necessary 
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CWi Pi^oedaM Codt-’iCmtinued), 

When inadvertently wrong words are used in 
a judgment in desoribing the property in suit, 
the corrections may be made on an application 
under S. 202 of the Civ.Pro. Code and an appli¬ 
cation tot review* is not necessary to do so. 
MnlaRamv. Barhmi, 40P.L.B. 1908 =49 P. 
W.R. 1908. 

Chattbiui, jr* 

(109) •S. 206 — Partition suit — Preliminary 

order folk partition—Final deciee—Appeal 
—In appeal both can he (ptesfinned — 
Practice — Pleadings. , 

It is open to an appellant, in an appeal 
against the final decree iii a partition suit, to 
question the correctness of the preliuiiiian 
order or decree for partition when no apjieal 
was preferred against such order within the 
time allowed by law (n). 

It IS not open to an appellate Court, to 
make out'a'now case for the lirst time in 
appeal contrary to the pleading, in the first 
Court. Holla Abdul Hal v. Khatija Begam, 

10 Bom. L B. 514. 

CllANDAVAHKaH and HraTOX, 33 . 

Tteference :—(n) 29 C. 758, F. 

(110) S. 20G—Limitation for application 1 
under section—Power of HighCiurt to inter¬ 
fere in revision where the lower Court declined 
to correct a clerical error. See Limit vtion. 
No. 10,110. 0. 208. 

{110-n)S. 206—SeeNo m, infra. 

(111) i Ss. 20G, 208 & 259—Construction of 
decree—What is specific movable proport} — 
Execution of decree against the judgment- 
debtor admittedly net in possession of the 
property—-See Drcbee, No. 4, GOP.W.R. 1908. 

(111-a) 8. 208—See No. Ill, supra. 

(112) S.211 — Me,me jnofits —Khamar/and— 
Interest. 

In determining the amount of mesne profits 
paya))le in respect of Khamar land, 6 percent., 
on the value of the actual produce was held to 
be a euflicient allowance to meet the costs of 
supervision and any other incidental charges, 
for vihich a proprietor, who is not an ordinary 
cultivator of his Kamar land, may be liable. 

Principle upon which mesne profits of 
Rhamar land should be assesseil discussed. 

Interest as forming a part of the mesne 
profits or damages Vannot be allowed for any 
period Bubseqaent to that limited by 8. .211, C. 
P.C. 
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Civil Procedure Code— (ConfinMed). 

Interest at 6 per cent., and not 12 per coi.t., 
was allowed on mesne profits after possession 
was delivered. IjatuUa Bhuyao ¥• Chandra 
Mohan Banerjee, 12 C.W.N. 285=.7 O.L.3. 
197. 

Mitua and Caspebes: jj. 

(113) S.'Hl — Mesne piofils nmudahlr after 
institution oj suit. 

I'nder S.'2ll, C. P. C , mesiie profits can li© 
granted from the date of tbo insiitulion of the 
.suit only up to three years fiom the date of the 
decree, although the party dispossessd may re- 
cmer jiosscsstoii in execution beyond the said 
pctiod. The woids “ irhuliever eicnt fust oc- 
(nis" should be construed stncily. Trallokya 
; Nath Roy Chaudhuri v. Jogendra Nath Ray, 
i 35 C, 1017 

Maclean, c. j., &, Doss, j. 

Ilefeiences .—23 A. 152 = 27 1. A. 209,24 IJ. 149, 

I {Ibid) 345, F. 

(114) Ss. 213, 252 and ^rC-Lis pendens-Mowci/- 
dectee against the e.state of a deceaseddebUn — 
Claim foi mere money-deci ee not an adnii- 
nistiaiion suit—Moitgnge by hen—Iltghls 
of decree—holdei ai.d vimigagee. 

'J’he creditor of a deceased person obtained a 
decree foi money .pajable by iiistalnients 
against his assets in the hands of his son and 
I heir, tbo defeiid.mt iii the case. Pending the 
appeal li} the plaintiff, the defendant mort- 
I gaged the pioporty iii^suit which belonged to the 
decoie-od dcbtoi to satisfy the claim of another 
creditoi et the deceased. The plaintiff 
cuiiteiidul tint the mortgage was invalid 
having been made pending the disposal of his 
case and that he could sell the property free 
from the mortgage lieu. 

Held, that the decree obtained tiy (he plain¬ 
tiff not being a decree binding the property, 
and his suit not being one in the natuie of an 
administiatioii suit, the moifgage was not in¬ 
valid, and the phuntiff could sell the property 
only subject to the mortgage. Baghu Hal y. 

; Pat Ram, 52 P.L.B. 1908. 

.lOHNSTONM and Kessinoton, 33 . 

Ilefeiences:—C. 402, 7); 7 A. 122, 9 C, 40G, 
29 M 508, 2G A. 28, Apjw ; 19 A. £04, 8 C. 20, 
370, disappi oved. 

(115) S's. 213, m, 4.90, 622 and 6IS—Attaclt‘ 
iiient pilot to judgment—Application fm 
rateable disiribtiHcn— Order by Jhstriet 
Judge. 


digest op cases. 
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ClYll Ppocedare Ck»de-(ConiinKed). , cIyH Pfocedare Code-lCotitinued). 


When there ban been aai attai-bincnt laefoie 
judgment, the attaching creditor is entitled to 
a ra:«nble share, under S. 295, and no fresh 
application after decree and before luilizatiou 
is necessary (a). Under S. 048, C. P. C., oven 
property outside the jurisdiction of the Court 
in which a suit IS pending can be attached by 
that Court tn autinipition of its judgment (/>). 
Amara Veerayya v Anumala Chetti 
Pichayya*4 M. L. T ni« 

. Anm 11 llMini, j. 

Hefereiues . —(o) It) iti 72. ft {h) 7 W N. 
210, R. 

(IIG) S.*^215 A —Pr.'viMons uiipeiatiie —P«'c- 
nership aecounts, exivinni.ition ot —Preli luinni \ 
decree for dissolution is a condition procodeiir, 
—See PAUrSEKSine, No. 7, 100 P. \V. R 190H. 

(llC-n) S 215 A—Pre^iminaij decree—Ap- 
peal against such decree—Court Fees. See 
OoUKT Fees Act, No. 2-«, 150 P. R. 1908 
(117) —, under S. 223. Court has powei on 
application of decree-holder, to ir.insmit decree 
to another Court for e.xeciitioii—See Extcl- 
'iroN oi' DEC tii'j’, No. ,1,17 M L. J. CIO 

I 

(llfi) Ss ‘■'-Wniid •:4S—Piiiflicc—Nvtie(>— | 
A^l%cahon tot iiuusiiitision of deciee— 
Kxe(ui 10 ) 1 —Comt nhuh should issue no- 
tice. 

The notice under S 218 -<1 the Code of Civil 
Procedure iniv bo served bj the Couri; to which : 
thedeereo is tMUSmitted for excnition and not ' 
neccssiTirilj b\ the Court whicu passed it and ' 
to which an .appliciition h made for ti.insniis- i 
Sion under S. 223 of the Code | 


execution in the Mnnsiff’s Court, the judgment* 
debtor raised certain objections whjch were 
overruled. 


Held, that the appeal lay to the District 
Judge, neither the suit nor the execution pro¬ 
ceedings h.aving been transferred to the MunsifE’s 
Court, but the .decree having been sent under 
S. 223 of the Code. Had *thc suit or the 
execution proceedings been transferred to the 
Mun‘ill's Court under S. 25 of^^the Code or 
the execution proceedings instituted in the 
Munsill’s Court under S. 36, Proviucial 
Small C.iuses Courts Act, the proceedings held 
111 the Muiisiff’s Court might be regaided as 
pioceedings held by a C'ouit of Small Causes. 
S. 11 of the Small Causes Courts Act has no 
application to a c.iEe of this kind. Atwar] v. 
Haiku, r. A L J 012 -A W.X. (1908J 261. 

St\mj 1. c j., and Bankjwi, j. 

(120) S.'l'JO— Kxecuiionof deciee -Limitnivm 
— Deciee f 01 money. 


A decree lor leeoxerv of money by sale cf 
specifie piopotiy is a decree lor money withyn 
the meaning of S. 230 cf the Civ. Pro. Cotie. 

I Bain Gopal V. Teja Singh, 121 1908. 

Robhitsos, j 


hejeiences .-‘■HA M 224 and 47.3, 16 A. 

418, 25 A. 541, 24 C. 478, 26 C. 580, 27 C. 285, 
not F 


(121) S ‘ilto -Agieement under S. ‘Hj7-A — 
O) del iniictwmng such ngi cement— WJietltcr 
01 del IS (I Jiesli deciee or old oidci foi 
imymeiit of money—Mistale of Law —Re.s- 
judicata—Li in Uni ion 


The Court has a discretion whether or not it 
will issue a notice before t rde.nng transmission 

Ordinarily, in a ease like the present, it 
should be left to the Court to which the decree 
is to b: transmitted to issue the notice. Raja 
Breeaath Roy v. Romesh Chandra Acharayya 
Chaadhuri, 12 C. W N. 897. 

WonnnoFFE, j. 

(119) Ss. 'I'ili, 617, ;! j—Dc‘.reepassed by a Com t 
of Small Caiisi.s—Altaihment and sale of 
tiitinoveablc piopeily—ftecrceseut foi execu¬ 
tion to Miimifi—Appeal ~ ■ Ss ‘17 and Ha. 
Fiovincwti StnuU Causes Cout h Act. 

A decree passed uy a C^^urt of Small Causes 
soiqght to attach and i II *iinmovable property 
ond'Haf, thmrofore, sent for execution to the 
‘Muusifl’s Court under S 223, Code of Civil 
Prooedur’, Application having been made for 


.An Older sanctioning a compromise cannot 
be said to lie uilhei a m^w decree, or an old 
ordei sultsequcnt to decree directing the pay¬ 
ment of money, within the meaning of S. 2.30 
(ii), Civ. i’lo. Code (a). 

Where an order proceeded on a mistake of 
law such amistake cannot operate as i es jttdtcafa 
in a subsequent proceeding, xvhich in no vvny 
afieuts the operation of the previous order (fc). 

R.M.P.L. Palaaiappa Chettiav v. Raja Viiya- 
natha Vijaya Kumara Bangaru Tiromalai 
Syarl NiJdoo, 4 M.L. T. 233. 

Wai,lis asd'Mcnro, ij. 

References .—{a) 14 M. L. J. 359, RJ; (fc) 80 M. 
401 and 504, It. 

(122) 8. 230—Absolute prohibition iQ'posed 
bv section against gnuiting of application after 
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12 years from certain dates—S. 19 of Limita¬ 
tion 4ct oannot affect such prohibUiou—. 
SeeEAlCUTiON oi'Dicckeb, No.13, 110.C, 220. 

(123) S. 230 (o)—Appeal by some of the 
defendants against portion of decree— Appeal 
dismissed—Limitation for executing remain¬ 
ing portion of decree—Sec Limit vnos Act, 
No. 129, 32 P.E. 1907. 

(12i) 8. Ii32—Sale of properli/, tUo mhjacl of 
a decree—Right to execute the decree. 

The sale of property for the poasessiun of 
which the vendor has obtained a decree, docs 
not, necessarily, carry with "^t" the right to 
execute the decree. 

The vendor obtained a decree for possession 
of certain property. Hu sold portions of the 
property to the roipmdouts who applied for . 
execution of decree, /("H thac no application * 
could legally bo made to execute the decree | 
under S.-232 of the Civ Pro. Code. Hansrajpal j 
H. Mukhraji, 4 A.LJ. 769-A.W.N. (U07), , 
280 .= 30 A. 28. 

Knox, tc.J. and Richiuds, j. 

(125) S. 232—Application by transferee 
decree-holder for recognition by Court—Appli¬ 
cation not rcturiiod for amendment as not in 
accordance with S. 232, CPC -Presumption- 
See Limitation Act, No. 134, 18 M L J. 24. 

(126) S. 232—Power of CourU to which 
decree was transferred to gr.ant permission to 
continue oxceution procendingj begun upon the 
application of a deorce-lioldor since deceased— 
Sec Execution ovDECRKn, No. 10,11 0 C. 112. 

(127) S. 2HS,cHb)—Deaee for mowv— As¬ 
signment in irnting—Transfer to one of the 
judgment debtor s—Execution proceedings 
by the transferee -Contribution suit. 

It was directed by a decree thatN should 
pay Rs. 90 and Rs. 11-5-3 as costs and A should 
pay Rs. 30 with Rs. 3-12-4 as costs. A aftei- 
wacds took a transfer of the decree to him by 
an assignment in writing and applied to oxcoute 
it against N to the extent of the Rs. 90 and 
the Bs. 11-5-3. The application was rejected 
on tbo ground that it came With in cl. (b) of S. 
283 of the Civ. Pro. Code. 

Held that tbo decree for money so far as it 
related to the Rs. 90 and costk was not a decree 
•gainst several persons but against one person 
that is N, and solar as that part of the decree 
Was cenoerned, the transfer did not fall within 
cj. (6) of S. 282 of the Civ. Pro. Code. 

> • 17 0 
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The purpose of cl. (6) of S. 232 of the Civ. 
Pro Code was uot to deprive the transferee of 
a decree who might happen to be one oft'he 
judgment-debtors of all relief, liut to impose 
upon him the duty of preoecdiugby what was 
coDsidored a more appropriate procedure, that 
is, a suit fc<r contribution Anant Viaayak v, 
Nagappa Subraya, lOBom. L. R. 89 = 3 M.L. 
T. 175 ..-32 r,. 195. 

Jenkins, c. j., .md T{MriiKi,oa, j, 

(128) Ss 232 and 233—Sale of moitgagod 
property by transferee of money-decree from the 
inortgageo- Validity—Applicability of S, 99 of 
the Tr.uisfer of Property .Act—See Tkanbfkr 
OF PunPKRiY Aer, No. 31,17 TM.L J. 503<^*:3 
M Tj. T 107. 

(129) Ss, ,:.jJ and 306 — Applicatum by tram- 
leree of decree to bring in defendant's le- 
prcscritatiw an *record—Limitation Act, 
Art. 1?9 el, t—Stei> in aid' of execution. 

There is nothing in S. 2-32 of the Code to 
piohiiiit the ti oi'ferH'i' of a decree, flora 
applying for and obtaining an Older, under S. 
368 of the Code, to bnng in the representatives 
j of a defend int on re.joid. SutU an apphciitioii 
j is a sit p in aid "f c'ecution. Mahallnga Moo- 
I panar V Kuppanchariar, 17 .M Ij J. 485= -3 Al. 
L.T. 21. 

itrsBON jndWALirs, jj. 

(l.Jii) Ss /-I' arid OV) ~ Kxeivlwn, applua- 
Itou tar. H'heie to made —Transfer of 

dunsdi'twn ' Coiiif uhifh passed the 
(h't I ee.'' 

The cxpKs'Sioii ’‘tbe Court which passed the 
decree’’in S 2.12, C. 1’ includes tbo Court 
which, by reason of a transfer of jurisdiction, 
hasjuiisdiction m respect of the subject-matter 
of the suit. , 

S 649, C. P. C , should, if possible, bo so 
construed as to make it ixmvonicnt to parties 
to execute their decrees, the deoroe-holderB as 
wellas the Judgment-debtors. Udit Maratn 
Chowdhury v. Mathura Perhad Mahata, 12 
C. W. N 859. 

MnuA and Beli., 33 . 

(130-a) S. 233—See No. 128, supia, 

(130-6) S- 234— See No. 153, infra, 

(131) Ss 334 and ^44—Judgment debtof’s, 
death—Suit for administration by jurigi ‘ 
merU-creditor against executor — Mal-admi- 
mstratum. 


DIGEST OP OASES. 
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GItH Procedure CoAi—lCoiihnued), 

CorLain persons, who had obtained a decree 
against a person, since deceased, failed to realise 
thb decretal amoant b;s cxecating the decree 
against the executrix of the judgraout-dchtor. 
They then instituted a suit against the cxecu- 
tn*, charging her with mal-admuustration and 
asking for .administration of the judgment- 
debtor's estate. 

Held, that the suit involved a much wider 
question than one merely iclating'to the oxc- 
culion of the decree, and was not barred bv S. 
244 of the C P Code (o) Saratmani Debi v 
Batta Krishna Banerjee, 12 c "W. N G14. 
Maci.ian’, C.T,, and Com,, j. 

ncfeimt,‘-> -(rt)21C 473, /.' 11 B 727, F. 

{132j (Si* ‘.'H and 'i/li—Sniipl cmi‘,icii-dr<tee — 
Tiavulvi pciulente lite-rrcdi .'/eiec (oidd 
vot hr b)eiir/lit on tot/oid ai legal lejncsen- 
frliii in exccutton. , 

Where a person having ccilain Iv.vn^iietioiis 

t the Rice ’Mill of Aibiithnot A Co , at 
TiriiVMlur, obl.uiied a biinplc moriev-dccii'e 
ihcreof against them, and pending the si.it 
Arbiitbnot <b Co , liansfer'-ed the Tirnvalui 
mill with all assets and liabilities to Arbiilii- 
not’s Iridu'-lrial', of winch tliev wrio to be the 
inan.igiiig iigentH and in execution iiKicccJnigs, 
it was soughl to execulo the devri'c ag.iinst 
• Arbuthnot’> Indu-.i ri.i’<, substituting them on 
the reeoid as the legal lepicseiii.i'ivoi of ibe 
first Compuiv, luld that Ibis (‘ould not be done 
as S. 234 01 S. 372, C P V ijail no nuplipslion 
The Arbuthnot s Indiistrials. Ltd v A. M. 
Muthu Chettt.ai> and AMO. Muthu Chettiar 
Y. Partick Macfayden. 1 M J, T. lUO 

Ih’x.sON and Mi xiin. jj 

/?(■/<•»cjiccs —JOt (iCl, /'',2: C. .171, 1(>C 

dO, D, 

(132-0) S >‘;i I—b I, (uli( u 0 / decree—Suit 
belli can den -e leil bn airl jndgiiient-doblor -■ 
Covi’e'lcncy ol (‘niut i.vetitliiig debtee In 
hliio execuUon pcndxnj iinf 
Court, to vvbicb a dceice i.. ti.insniitted for 
execution, hn-jinwci L. ,u 1 , under S 24.3, C P 
Code, and has jiiiisdn tiuii to slav ijioeeedings 
under that section in eveciitioii of the fotnicr , 
decree, until a suit, pe-.dmg in ihut C'ouit bc- 
tvvocu the judgment debtor and tliedccroc-Jiol- 
dor IS decided. Bhagyam Kaur v. Gajindar j 
Singh, 130 P. R, IUO 8 . 

i I 

Eattigvn, j. I 

Befermees -—6 N. W. P ,.81, 7 A. 73 and 10 | 

A. B, ; 


Ciyll Procedure (k>de-~(Confmttfd). 

{133) 5, S4J— Decree for dehvery of possession 
of egmty of redemption- -Wrmxgfnl delivery 
of land, instead of eqtiUy of redemption — 
Suit by mor tgagee for restilutum of land so 
deliiered—Apphcation of S- 344. 

S 244 bars a regular suit, where the tjuestion 
lolatnig to exeiulion of a decree is raised bona 
ftdc But when the dccirec itself is, on the 

M 

face of it, wholly iirclovant to the question 
i.iised, aiul the wrong-deer takes tlie jilea of 
b.ir to shield his unlawful gam scLaired even 
j againsli the express orders of the cxecutiug 
I Com I, iiossihly in collusion with the otHccc exe- 
I eniing the decree, and in the absence of the 
judgmciit-debtois, S. 244 would seem to htlveno 
application So, wlieic a person sued to en¬ 
force his light of pic-eiiiptiou, 111 a property 
subject to mortgage, and got a dccioc directing 
deliveiy of possession of the equitj of redemp- 
I tion llierciii but, in execution of the dccice, 
the I’.ilw.iii dvlivciecl possession of the piopevtv 
itself, instead of the equity of redemption, a re- 
giibii suit by the mortgagee, claiming icstitu- 
tJOD of the pioperty so vviongfully delivered 
cannot 1 0 said to be baricd by S. 244, as the 
(juestion laned in the suit docs not relate to 
the e\c. iiticn, discharge or satisfaction of the 
dcciec (o). Even if there were any room for 
doubt o'l tins point, the plaint may he treated 
US an ix[ plication {.n execution of decree foi 
cbin'iinp l(•*t]tutlon of l.andb wiongfnlly dolivcr- 
[ ed 1 y till I’.it.vaii • 11 executing the decree (5). 

I Karam Chand y. Khuda Bakhsh, 5 P. K. 

1 r)G7- fi! I’.w R 1007-= 23 P.L R. 1908. 

J 

4 

' T '1 ClIAMl, J. 

' ciifes ~(a) II \V J{ 51C, F. {h) 22 C 

I 43.5, 22 \ 1-21,28 A] 64,32 C 332, 7’:6M, 

' -lOl, 7 31. 2.7.J, 23 AI. 55. IG' Af. 287, 4 AI. 285, 
12 W K 8.7, 11 W.H 39, 12 B 449, 9 A, 229. 
i 8 C W N. 35 5, OPR 1889, G.3 P.R. 1901, 45 

I I*. R. 1901, ft. 

1 

(134) ,S 341 ~ Dei I re for pcnnannit ijtjutie- 
, I Lull Lands yuiclia.'.ed fioin deciee-holder- 

I bi/ another ju-ison—Vendee brmging'^a 

' iiesh suit Jni tnjnncrto'i. 

The pl.iintifi’s prcdcccssor-m-litlc obtained 
a pcim.iiicnl. injunction restraining the defen¬ 
dants fioin obstnicting the former m liis right 
of way .\ftcr the decree, the plaintiff became 
the purchaser of the property with reference 
to which the right of way wa.s enjoyed. Ho 
was again ebstriictod by tha defendants in 
using iho w ay; and so plaintiff filed a sqit 
against them. The lower Couils held that 



261 


DIGEST OP OASES. 


' 262 


Civil Procedure Code— (Oon^inueci). 

the piamtifl’s remedy lay in ■exeo;iting the 
docre^ and not in filing a fresh suit. 

Held, there was no bar to the plainti/l’s suit, 
inasmuch as the injunction did not run with 
the land. JanAedji Manekji Kotwal v. Haria 
Daya, 10 Bom. L.R. 18=3 M.'L.T. l‘)9-32 11. 
181. 

Jr.NKiNW, c J , and Batch elok, j \ 

(l.'lfi} 5. 'Hi — AttcUmi-putchasei —'f)espass 
by jiidgment-dehtor, dccftv-hohhr avd 
other personn—Suit by vuichaser toe com¬ 
pensation not bailed by S',r344. 

The plaintii! purchased apeiamba in Coiiit 
auction and the sale was cuntiinied but befoio 
ho obtained possession, the decree-holder <ind 
judgment-debtor joined w ith other persons and 
carried away some of the materials of a build- | 
ing standing upon the laud. Held, that a . 
suit for componsation against all tliesu xieisoiis, , 
who wer5 joint wrong-doeis, was not baned , 
by S. 244, Civ. Pro. Code, as the ijuesliou 
between the paitics was not one rcl.iiitig to | 
the execution of the decree. Kolintavita 
Antathodan Hama Amina v Kolintavita 
Huyyarikandi Bevachi Haji. 17 if I- -f bt'l - i 
3 M.L.T. 97--31 M. 37. 

Millek, j. 

(136) 8. Hi—Vin chaser vmlei deciei of • 
puisne moi hiai/ee obtamiiui yiosscssion of j 
moityagcd propeity—Sub'<fqiiciit piinhav | 
under deaee on the Just moityaye-Suit h>i ; 
possession bip suhseniieiil ytiichasei -- , 
Redemption. j 

A puisne mortgagee obtained a decree ag.uiiht ' 
the mortgagor without impleading the first 
mortgagee, and bought the propeity in e\oiu- 
tion of bis mortgage-decree, and .ilso obt.iincd 
possession thereof 

The first mortgagee Chen sued on Ins mort¬ 
gage and bought the pioperty ni execution of j 
his own mortgage-decree. The tTst mortgagee 
afterwards sued the puisne mtilgagce, and 
cl'idmed that the puisne mortgagee should cither 
given up poosossion or redeem him. | 

Held, that the suit was not barred bi S. 244, I 
O.P.C. (a). I 

In order that S. 244, Civ. Pro. Code, should 
apply, two conditions must be fulfilled 

(a) the question must relate to the exeeution, 
discharge or satisfaction of the decree, m stay I 
of execution theneof; 

(b) the question must arise between parties 
to the suit or their representatives. 


Civil Prooedare Clode—(Con^nueii). 

In the present case the question at issue 
I arose only after the satisfaction of the original 
dec ree, and it was not between parties to the 
j same suit or their representatives, but between 
' representatives of the sniiio party. 

' Held, also, that, the defendant being a puisne 
mortgagee, his only right was to redeem tbs 
plaintiff (6) Ho was not concerned with the 
account taken m the pUiatilf's suit to which 
he W.IS ndt a party, nor was he concerned with 
I the price paid by the plamtift at lus purchase. 

' Thakurdas wd. Molchan v. Gangavam jiird. 
j Tolaram, 1 Sind. L R. 172. 

Pi! ITT and llvtlVAUD, JJ. 

Jlefcientes — (a) 25 B. (>31 (5) >20 B. ‘19 0 

19 A. 027 and 33 C. 590, R. 

(117) S. ‘JH—rinchnser at erecnfion sale — 
nether tepresentnlire of judgment-debtor. 
Auction[pur(hasc?,,it a sale held in execution 
of bis decree on a second mortgage is liable, 
iindci S. 211 CPC, ‘.0 bo joined as a repre- 
seutatuc of the jndginc.it debtor, by the first 
inoitgagc'c acciee-hoK.ei in execution of his 
decree Gokalsing Suratsing v. Awatmal 
Sobhanmai, 1 Sind L U. 1,58 

IjLias and IIaxwauh, .ij. 

(U8) iS' 'iil—''Ri’picsentdtiie," mho is — 
— licwficial omiei 

V person, foi whom the piedccessor of the 
judgment dcbtois was the bcnnmidar and who 
is, tlicieloii', lually luteicslrd in protecting the 
piopeiL), is a “ lepre'-ent.iiive’ of the judg¬ 
ment dibtors within till' 1110 ,miiig of S 244 of 
the C'lNil Pioeedmo Code 

The woid “ repiosoutativc ” has a wide 
impoit, and includes not only heirs and exocu- 
tois, but also assignees or legal reprcsentatites 
in the strict sense of the woids, that is, persons 
inteiested in saving the property fiom being 
sold, and whose interest would be jeopardized 
if the sale wcic not set aside. Shibkumar Lai 
Fanday v. MaidhurGazi, 7 C.L.J. 299. 

Mitha and Oasi'eusz, jj. 

(I'JO) 8 'H4---f<J.rccntioii of decree—Question 
(IS to lepieseiitnlive capacity of persons 
sought to he made parties to proceedtmjs in 
e.veciition. 

A Hindu widow mortgaged property which 
had been of her husbilad in his life-time. The 
mortgagees sued for and obtained a decree Jor 
sale and an order absolute for sale against the 
mortgagee. The mortgagee died before exoou- 
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tidn, and the deoree^holdero then applied to 
brin^ on to the record as her representatives 
the reversionary heirs of the judgment-debtor’s 
husband. These persons resisted the applica¬ 
tion upon the ground that they were not the 
legal representatives of the widow, and the 
lower appellate Court decided that they wore 
not and disnu^ed the decree-holders' applica¬ 
tion for execution. 

Held that, inasmuch .as the revcrsiodar) heirs 
had repudiated the notion of their being legal 
repcesentatives of the mortgagor fiom the out 
set and established to the satisfaction ol the 
Courts that they ware not such representatives, 
the order of the Court was correct. Khuman 
Singh Y. Makhan Singh, A W.^. (1908), 93- 

5 A.D.J. 555. 

STANLKy, C.J., and Bcbkitt, j. 

Reference 21 A. 277, If 

(140) 5. 244—Question relating to the execu¬ 
tion, discharge or satisfaction of the decree 
—Contest between the holder of a deciee f >r 
an undivided shaie of joint iiroperhj and 
an auction-Furchaser pendente lite. 

One Walsyati Begara obtained a deoreo for 
possession of a share in certain joint and undi¬ 
vided zamindar^ property, and this decree was 
executed so far as might bo by delivery of for¬ 
mer possession. While the suit in which this 
decree wa* passed was pending, one Eaghunath 
Das obtained a simple money-decree against 
another co-sharec in the i/amindari and in 
execution thereof brought the property to sale 
and it was purchased by Naud Kishoio. Isaud 
Kishore got possession. Wilavati Begam ap¬ 
plied for paitilion of bet share, Init was icsistod 
by Nand Kishorc, and accordingly instituted a 
suit against Nimd K.-.!iorc praying for a declara¬ 
tion of her titlijHs against him. Held that such 
a su.t was not obnoxious to the prohibition 
contained in S. 244 of the Code of Civil 
rroccdiiro. WilayaU B^am v. Nand Kishorc, 
A.W.N. (1908), 93=30 A 231 -5 A.L.J. 547. 
SxAULEy.jc.j., and BrnKirr, i. 

References 2(5 A. 147, 1 ); 2R A. 722 ct L E. 

6 Ch. D. 160, fi. 

(141) S. 244 —Vtircfiaser at Court auction 
whether representative of decree-holder, 

Purohaaer at Court auction, who did not 
pui^a^ Horn the de iree^holder, and did not 
detigni title from him, is not ^ representative 

‘&0 'vit.I.in the meaning of j 

E.,244, Wt Pro< Codvl Rrbhiut Satapastl Y. 


CiYil Procedure {Continued). ’ ' , - 

Saraawatula Kambaaiva Row Pantoln, 3 'M. 

L.T. 806=31 M. 177. f 

Whitf, c. j., and Milleb, j. 

References:—U 0. 044, F; 28 M. 87, D; .301*. 
607, Dtss. >• 

(142) 8. 344—Execution of decree — Side of 

immovable property—Purchased by decree 
holder—Suit to obtain possestsion by assignee 
of auction-purchaser — Practice — Full 

Bench reference—Bench not constituted — 
Pmrersjand duties of a Divisional Bench, 

Whore in execution of a simple money decree 
certain property was sold and purchased by 
the decree-holder himself, and w'heie after the 
confirmation of the sale the decree-holder failed 
to obt<im possession of the property purchased, 
and it remained in the hands of the judgment- 
debtor, held, that a suit by an assignee of the 
decrce-holdor lor poossession of the purchased 
land was barred by S. 244, Code of Civil Proce¬ 
dure (a). 

Semble.—k division Bench of the High Court 
made a reference to the Full Bench, but the 
Chief J ustico refused to constitute a bench to 
hear the lefereiicc. Held that the division 
Bench could rc-hear the case. Bhanl Mai v 
Mokkhan Lai 5 A.L.J, 285-A.W.N. (1908), 
122 , 

Knox and Aikman, jj, 

Refeience ; — (a) 3 A L.J. 234, F. 

(143) S. 344—Appeal—Older lefusing to 

• gt ant a sale certificate — Decree-holder, auc¬ 

tion jnu chasei — Pai ty—Execution, relat¬ 
ing to. 

No appeal lies against an order refusing to 
grant a certificate of sale to the decree-holder, 
auction-purchaser, the question determined 
being not one relating to the execution, dis¬ 
charge or satisfaction of the decree (a). 

The auction-purchaser being also decroe- 
! holder is a party to the suit within the mean- 
I ing of S. 244 of the Civil Procedure Code (6). 

. Jagarnath Harwarl v. Kartlck Nath Pandly, 
7 C.Ti.J. 436, 

lIn.L and Eampini, jj. 

References :— [a) 1 C.W.N. G58, applied ; (i) 
18 A. 36, not followed and 27 C. 34, followed. 

(144) S. 34i~0rder made pursuit to an 
avpellatc decree by a suboi'dinate Court, 
whether appealable. 

An order made pursuant *11:0 an appellate 
(leorwby a subordinate Judge is an order made 
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in ezeotitft>n and so appealable. Prayaga 
Don Jee Yara, Mahaat v. Tlrumallia 
Aaandan Filial Purasa Sriranga Charnla 
Yam, 4 M.L.T. 92=31 M. 406. 

Bbhsok and Wallis, J3. 

Beference : —17 M. 343, F. 

(146; 8. Z44 — Mortgage under the judgment- 
debtor, wheth£r representative of the judg- 
m^t-debtor. 

A person .who claims as a mortgagee under j 
the judgment-debtor must be regarded as a 
representative of the judgmenCdebtor for the 
purpose of S. 244. G. P. G. Kukkil Kuruna- ^ 
karam Nair v. Panoikkat Marayana Nambi, 

4 M.L.T. 86. 

Wallis and Mukuu, jj. 

Beference 17 M.L J. 321, F. 

(146) S 244—Official Assignee - Drsalbu'ance ; 
of clo/un of Official Assignee to have pi a- • 
ceeds of sale in execution of decree against 
insolvent judgment-debtor paid to him— 
Appeal, 

Held that, tbo Uilicial assignee not being 
the representative of an insolvent judgment- 
debtor no appeal would he against the dis¬ 
allowance of his claim to have the proceeds of 
a sale in execution of a decree against an insol¬ 
vent judgment-debtor paid over to him. Grey, 
Offleial Assignee y. Hazari Lai, .\.W.N. (1908), 
203=5 A.L.J. 553. 

Bichakus and Gktkfin, jj. 

References .—7 A. 752; 21 11. 205 and 22 C. 
259, R. 

(147) 6. 244—Representative—Auction-pur¬ 
chaser at sale in execution of decree against 
transferree of occupancy holding—Decree 
against recorded tenant. 

The purchaser at an auction held in execution 
of a decree against the unregistered transferee 
of an occupancy holding is a ‘ representative’ of 
the recorded tenant within the meaning of S. 
844, Civ. Pro. Code, and is entitled to apply 
for the setting aside of a sale in execution of a 
rent decree against the recorded tenant, on the 
ground of fraud (a). Haradhan Rakshlt v. Grish 
Ghaadra Vukherjt, 8 C.L.J. 827=13 C. W. 
N. 98. 

Cabpbssz and SHARS'iioms, jj. 

Beference (a) 24 0. 62, P. 

(14.8)5, 244—Power of Court to correct its 
wen mistake —Inherent power—A mendment 


Civil Procedan Code—(Oonfinued). 

of sale certificate—Sale certificate including 
a property not soid. 

A Court committing a blunder .has power*to 
rectify it of its own motion. 

Where twe properties]were advertised for sale 
and one property was sold but the sale eertifi- 
cace included both the properties and the pur¬ 
chaser got possession of both ; 

Held that the Couit had inherent power to 
rectify th& mistake by amending the sale 
certificate and to direct that the delivery of 
possession of the second property be cancelled; 

That the matter would also come under S. 
244, C.P.C , the question being one between 
the docrcc-holder and ihe judgmeut^^ebtor and 
relating to the satisfaction or discharge of the 
decree. Gobinda Chandra Chanda v. Abhoy 
Charan Bagchi, 12 C.W.N. 1027. 

MrrnA and Caspersz, jj. 

(149) S. 244, whether bars the trial of an issue 
involved in the (juestlons mentioned in the 
section—Issue laised at the instance of a 
defendant in a suit bi ought against him. 

The effect of S. 244, Civ Pro. Code is to 
debar a plaintiff from bringing a suit for the 
determination of a question relating to the 
execution, discharge, or satisfac^tion of a decree 
which has arisen between himself and the de¬ 
fendant as parties to the suit in which the 
deoiee w.is obtained, but not to debar a defen 
dant from setting by way of defence a matter 
which relates to the execution, discharge, or 
satisfaction of a decree obUinid in a suit to 
which bo and the plaintiff were parties. All 
that S. 244 enacts is thai, certain questions 
therein specified shall be determined by the 
order of the Court executing the decree and not 
by separate suit; the section bars a suit brought 
for the determination of certain questions, but 
does not bar the trial of any issue involved in 
those questions, if the issue is raised at the in¬ 
stance of a defendant in a suit brought againtt 
him. Yenkataramanaohaplyal, y. Meenakzhi- 
Bundaramatyep, 4 M. L. T. 285.* 

White, c.j. and Davies, j. 

References ■—24 0. 855 and 26 C. 946, F . 

(150) S. 244—Reversioners brought on record 
as Hindu widow's representatives—Compe¬ 
tency to object in execution — Suit. 

A decree was passed against a Hindu widow. 
On her death the reversioners to her husband 
were made parties to the decree. They Ejec¬ 
ted to the execution on the ground that' the 
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Civil PfOoedure Code—(Conl*«w®dj. 

debt was contracted w.tbont legal necessity. 
T^eir objections were overruled aod they filed 
the persent suit. Meld, that the suit was not 
barred by the provisioos of 211, Civil Pro¬ 
cedure Code, inasmuch as thev coulJ not 
contend iti,execution proce-dings that the 
mirtgigir was not competent to make the 
mortgage. Jagarnath Singh Y. SJiiv Ghulam 
Singh, .5 A. L. J. 745 

StWUSY C.J., & BaNKKJI, J. 

fiefei enco —21 A. 277, F. 

jl511 S. 244—Applicability of section to c.vso 
where judgnimt-dcbtor trios to set aside effect 
of decree—Mortgagc-decro .0 directs sale <>£ 
property— Objection to sale that |.iopiii'tj 
belonged, not to jndginout-dcbtor, but str.aii- 
gor—Such question to be tried in regular suit, 
not execution proceedings Sec llixnu T^au 
(W ing, No 4, 8 C.L .1. ‘id. 

(152) S. 244—Kxcmtion of decree-Decree 
Decree absolute—Transfer of Piopcity 
Act, S 98. See Execltio's oe niiuaEK, No ‘il, 

10 Bom. Tj.R. 1057. 

(152-a) S 244—See No. 131, bupra ami Nos. 
172, 20f5 and'iOV, ^ 

(158) Ss. 'Hi and ;};t4 —Questions a) ising in 
execution—Legal repu'sentafivesof debtor — 
Decree-holder—Sons oj a deceased Hindu 
debtor can raise questions of iHegahtg oi 
iininorahty of their fathei's debt, in exeui- 
tion ))!oceeduap—Sepa tile suit, notjm- 
mtssibU’—Limitaliou Act (AT of IH77), 
Alt J79—Appeal by sooie of th" defen¬ 
dants — Limitation oi daikliad ag'iinst 
defendants who have nut appealed. 

There is uo subsbuitial idisliticuion in regard 
to questions ansin:; i execution, between the 
position of legal reptcseiitatives added as par¬ 
ties t. the suit before decree and legal cepccsou- j 
tatives brought in after decree under S. 214 of 
the Civ Pro. Cole (Act XfV of 1832). All , 
questions between them .and decree-bold or | 
relating to execution must alike bi disposed of • 
under S. 244 of’thc Code 

Where the sons of a doccisod Hindu debtor 
arc added as legal ropre,^cntatlvos m the course 
of a suit and before the dociso is pronounced, it 
is open to them to dispute in execution proceed¬ 
ings the liability of the aucostral projierties 
for the debt of their fatheuion the ground that 
the debt was tainted with iramoi vlity or illega¬ 
lity- They cannot insist ou the decree-holder 
resofting to a fresh suit to entorco their piou 


Olvll Procedure Ckide— {Contimied). 

obligation as Hindu sous to satisfy the debt out 
of the aneebtral pioperties, because the question 
having arisen in execution proceedings between 
tho decree-holder and themselves as parties to 
the suit, a separate suit is rendered inadmissible 
by the provisions of S. 244 of the Civ. Pro. 
Code, 1882. 

Where only some of soveralo persons affected 
by a decree have appealed against it, tjie date 
of the appellate decree forms the basis from 
whicli the period of limitation, under Art. 179 
of tlie liimiUtion Act, should bo computed, 
even in the case of those who have not appealcvl 
agiiiisb the original deciei. Shivrant Dhondu 
Pujara v. Sakharam Krishna Kalkarni, 
10 Bom L.U. 939. 

Basil Scott, c.j., and Heaton, j.J 
(151) S', 24 land 256—Adjustment between 
mortgagor and mortgagee after order nlsolute 
foi sale liib bsen pissed—Competency of Court 
to deal with the maiter—See Transpeh op 
Propertv Act, No 58, 1‘2 C.W.N. 282. 

(1.5.5) Ss ,‘i4i.'i-jfi—Parjment twice over—Suit 
foi lecoveig of that amount—Maintain' 
able 

Ss 244 .and 258 of the C.P.C,, do not pre¬ 
clude the institution of a suit by a judgment- 
debtor for recoveiy of money, which he had 
paid to the decree holder privately and the 
payment of winch, not being certified, could 
not be recognised, and for which tho decree- 
holder had takon out execution over again (n). 
Gendov. Nehal Kunwar, 5 A.L. J. 475-A‘.W. 
N. (19081, 220. 

SiANLEV, c J.. and Banerji, j. 

Refeiencei. —(a) 3 A 538,21 M. 409, F. 

(166) S.s’ and 'MH—l’ersonal decree against 
shohiit— Execution nyrtwist^ debutter pro- 
peitij —Suit to declare jiifopeidebutter if 
maintainable. 

A suit instituted by the shebait of an idol to 
have it declared that property sought to te 
sold m execution of a personal decree against 
the pLiintiff is tho endowed propoity of tho 
idol IS maintainable. Amap Cbaod Kuadn v. 
Nani Oopal Mukerjee, 12 C.W.N. 308. 

Eami’ini, c.j, aud Shabpcddzn, j. 

Reference .—S C.W.N. 663, F. 

(157) Ss. !i44 and 878—Decree, personal, 
against shebait— Claim to attaehedpropertp 
on behalf of viol, if may be tried in execu- 
lioji proceedings. • 
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Civil Procedure Code — {Continued). 

When immovable property is att.vchod in 
executj^on of a decree passed against a sJiebaii 
personally, the latter can object to the attach¬ 
ment on the ground of the property being 
dsbutter and the cJaira is triable under S. 244 
of the Civ. Pro. Code. Jogendra Nath Sirkar 
y. Goblnda Chandra Dutta, 12 C.W N. 310- 
35 C. 864-^7 C. L. J. 537. 

Maclkak, C.T., and Goxe, j. 

neferencc.—ll C. 711, F. 

(158) 8s. 244, 278 ami 283—Pi opei ty attaeJud 
in execution claimed as .tri/it piojmtij — 
Procedure foi investiijahng claim—Appeal 
—Wakf, icJiefltei deciee for sale o/, valid. 

Where a judgment-debtor or his repicscnta- 
tivo opposed an execution ou the gioiind that 
ho held the pi opertj in trust for some third 
person or bod_\ of persons or a religious chanty 
or institution, held, that S. 244 did not apply 
to the case, that the chum must bo iiivrsti- 
gatod, under Ss. 278 to 283, C.P C.. and that 
the order passed therein cannot be challenged 
by an appeal, but must form the subject ol a 
separate suit (a). 

A decree for the sale of ‘ wakf ’ property may 
in certain circumstances be portectly valid. 

Budruddin Sahib y. Abdul Buhim, 18 ^I.L. f 
21-3 M. L. T. 325 = 31 M. 125. 

Boudam and ]\JrxHo, jj. 

Ref Cl cnees ~(a) 23 B. 237. 23 M. 195, F. 

30 M. 26, R. (b) 26 111. 31 and 28 U. 81, held 
mappliceiblc. 

(ITjO) Ss. 244 .iiid 265—Court of higher giadc 
causing property to be put up for sale in cvecn- 
tion of lower Court’s dccice—Ijegality—Aiipeal 
—Sec Exkcltiox OF Di-cnuK, No 12, 110. 
C.41. 

(ICO) Ss. 244 and 318—Rnjht to sue foi jws- 
session—J action piurehasei. 

.\n auction purchaser of the property in exe¬ 
cution of his decree or his legal rcproscnt.itive 
cannot maintain a suit for possession, S. 244 of 
th^ Civ. Pro. Code, being a hai to the suit. 
Bheo Nurain v. Nur Mufaanimad, 5 A L J. iO 
-A. W. N. (1908), 12 = 30 A. 72. 

Stanlkv, c. j. and Bukkjtt, j. 

References .-27 C. 34, 26 M. 710,3 A. L J. 
234=26 A. W. N. 87, F ; 4 A. L. J. 434=29 A 
463, reversed. 

(161) 6'<. 244 find 583—Applicability of 8. 

^ 2U to proceedings under S. 583—Restitu¬ 
tion of property—Execution of decree. 


I Olyll Procedure Coda—(Ooithntted). 

! S. 244 does not apply in its entirety to pro- 
I ceodings had under S. 583 for restitution of 
; property taken in execution of a decree, wfiich 
IS reversed m appeal. Hatiram Harwari v. 
Ramkamar Harwari, 35 C. 265. 

Mitba & Caspees/, ji. 

Refeiciices —10 M. I. A. 203, 9 W.. E. 402 ; 
4 C. 625, 33 C. 857, R 

(162) S.^ 218--Application for execution of 
dcciee—Issue of imticc—Date of the order — 
Dimitation. See Limit vtion Act, No. 137, 5 

' A Ij J. 524 

(163) —, S. 248, exocutioii application, though 
detective, coriL'uning piavcr for issue ot notice 
under—Saving of limitation- See'L imitation 

' Act No 133, 18 M. L. .1.14 
1 (lG.‘l-fl) S. 248--See No. 118, supia. 

; (164) Ss. 248 and 260—Ajiplicationfoi cxccu- 

' turn of decree - Notice issued to judgment- 
debtor in execution of application not in accord¬ 
ance with law-Applic.ition for arrest of judg- 
ment-dehtoi aflei expiry of three years from 
the date of dceiee—Limitation—Sec Limita¬ 
tion Acr, No. 120, 125 P. L. E 1908. 

(164-0) S. 2.52-SecNo, 115, supra. 

(165) S •lo3—Snicly fot peijoi maiue of 
dcareoflei it had been passed, halnlily in 
ej ei lit ion of--Sei in itij. 

S 253 of the Code oocs not apply to a person 
who gave sieuiity foi the pertorniancc t)f the 
' decice after it had been passed. Bhola SinAh 
, y Bhabhuti Singh, 11 O C. 342 

, ( iiAMii u, j.c,, and Kv \xs, \.j c. 

Releuiices -7 f).C. 210,25 P. 409. 19 A. 

1 247, n. 

(Km-c;) S. 25,5—Sec No. 334, mjra, 

(165-55 Ss. 253, 330 — Suiety, liabihly of. 

When a surety gives securitj under S. 3;36 
foi the appcaiance of, or payment by, a person 
arrested m execution of a decree for money, he 
can be pioceeded .Tgainst on default in cxecu- 
I tion proccediugs. Guran Ditta v. Pala Singh, 

; J13 r. E. 1908. 

Eku). j. 

Refeience 109 P. R. 1906 (P. B.) Ajipl 
I (165-e) S. 256—See No. 154, infra. 

I (166) 6’. 257-a. — Execution of lirfifc—*4r)im’- 
I ment varying or satisfying dectee. 

Held, by the Full Bench, Eobeetbon, J|dts- 
st!IIfeitte (overruling 88 P.R, 1904), that agree¬ 
ments under S. 267 A of tbo Code ace not void 
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Gtvll Proedlurd Cod8—(0o)»lt»«^). 

for all purposes, but moroly for the purpose of 
execution. 

Per Kobisbtson, j".— That the provisions of 
S. 257 A, second part, are of general application, 
and not rjistrioted to operations in the execu¬ 
tion of the decree only to which the agreements 
in question refer. Atma SinAh v. Banke Rai, 
61 P.L.R. 1907 (P.B.) = 71 P.W.B. 1907 = 29 
P.B. 1908. 

Clark, c.j , Bkid, Ciiaitekji, Battioait, 
Lau Chasd ani BoBLiiTSOii, jj. 

(1G7) S. 337-a.—ll‘nt dxire-—Instalment 
bond eiiticnted by some of th“ jadtjment- 
debtot's in decree- hMei's favour in respect 
of decretil a nou it- Enforcement by suit — 
Afjie Mient to givi tune. 

Where two of the judgment debtors executed 
a kistibundi bond In favour.of the decree-hold¬ 
er hypothecating certain property in order to 
secure the decretal amount, and the bond fur¬ 
ther provided that, on failure of payment of iho 
instalments, the decree-holder would bo coni- 
potent to execute the decree ; 

Held, that it was more than a mere agree¬ 
ment to gi\e time within the meaning of S 257 
A. Civ. Pro. Code , and although the agicement 
to give time, not having had the sanction of 
the Court, was mcapahlc of enforcement, there 
was nothing to taint the rest of the agreement 
’ with illegality or preient the decree-holder 
from suing upon it. Beichambers y. Sarat 
Chandra Ghose, 12 C.W N. G74=7 CL.J. 
543=35 C. 870. 

Macluax U.J., and Doss, j. 

(168) S. 'ioH—Payment out of Couit—Duiy 
of dcci ce-holder receivingpanment— Failnre 
to cet lify payment to Cow t—Sint by judg¬ 
ment-debtor to recoeet amount—Damages, 

The law oasts on a decree-holder receiving 
payment of the ]u<Igmont-debt ont of Court, 
the duty of certifying such payment in satis¬ 
faction of the decree ; and if he fails to do so, 
thore is a breach of that duty This implies 
that a cause of action accrues when the 
judgment-creditor fails to fulfil his duty in the 
matter (a). 

So, whore a judgment debtor remitted 
money by Post Oflke Ordci, which was receiv¬ 
ed by the decree holder who failed, however, 
to certify receipt of the amount and enter sa- 
tisfajlion in Court, it was ^eld, that a suit 
would lie to teiiover the uiinouut so paid, as 
daipiAgW, hy rehson oi the defendant’s failure 


ClYlI ProesdOM Code— 

I 

to certify it to the Court. Hedaf Thalalvo! 
y. KaUam Anni, SM.L.T. 15=30 M.5^. 

, SUBBAMANIA IyEB, J. 

References :—(a) 5 M. 397 ^F.B.) F. Peferred 
Case No. 9 of 1905 Madras (Unreported) 
Not F. 

(169) &. — Adjustment of decree — Part ad¬ 

justment—Certificate, whet'ner necessary. 

Where there is a money decree against two 
defondante, an agreement discharging one of 
them is an adjustment in part of the decree, 
and so requires tobc certified (a). Hahomcd 
Mahomed Khan Bahadur y. Mahomed Mona- 
war Sahib, 4 M L.T. 229. 

Wam.is and Mlkbo, jj. 

References —(a) 22 B. 463, cxjif; 15 M.L.J. 
370, 11. 

(170) S. 258—Application for execution of 
mortgage dccioe—Payment out of Court not 

j cert.tied, whether can bo recognised—Sec 
Tbansfkb of Pbopebtv Act, No. 54, A.W.N. 
(1908), 103. 

I (171) S. 258—M.inagor of a joint Hindu 
j family certifying payment of a decree in favour 
I of himself and minoi members—Power of Court 
I to demand security from manager—Sec Hindu 
i Law (Joint Famila), No. 12, 11 O.C. 246. 

j (171-a) S 258—See No. 155, supra. 

\ (172) Ss. !ioH and ‘Jtt—halisfaction of decree 

• not certified oicing to decree-holder"'s fraud 
j —Application after tune to have certified. 

S 258, of the Civ. Pro. Code, prevents an 
executing Court from taking cognizance of an 
, uncertified adjustment of a decree (a). 

I Where, however, the judgment-debtors com- 
■ plained that the deciee-holder had by fraud 
. kept them in ignoiancte till, within a month of 
their application, of the fact that the satisfac¬ 
tion of the decree bad not been certified ; 

JfeZd—That the matter could be investigated 
under S. 244 of the Civ. Pro. Code. GndahMt 
Panda y. Sliyam Churn Naik, 12 C.W.N. 485. 

Rampisi and Suakfuddin, jj. 

References. —(a) 8 C.W.N, 396 = 81 C. 480, 
E3.pl ; 20 C. 32, 15 M. 302, F', (6) 19 0. 688, 
F. 

(172-a) 8. 259—See No. HI, «i 

(172-5) S. 260—See No. lQi,jmpra.. 

(173) 5. 3$6—Arrears of rent—Suit by auc- 
I twn-pur chaser. 
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Civil Procedure Code— (Co?ifaii«ed). 


Arrears of rent due under a sub-lease, which, 
under tjia contract, were made payf^ble to the 
lessor’s Zemindar, constitute a debt, due to 
the lessor, which is liable to attachment and 
sale, under scctien 206 of the Code of Civil 
Procedure. Lachhmi Narain v. Kaiyan Das, 
6 A.L J. 265 = A.W.N. (1908) 129. 

Stanley, c^. and Bubkitt, j. 

(174) i S. 266 — Execution of decree — Attach¬ 
ment—^%ght to attach profits not yet due. 

Held, that a mere right to receive profits, the 
profits in question not having ypt accrued due, 
is not susceptiblo of attachment in execution 
of a decree (a). Shop Singh v Sri Ram, A W. 
N. (1908), 101 = £ A.L.J. 251-1 M L T. 10 = 
30 A. 246. 

Airman and Kabamat IIuseis, jj. 

lieferences .—(a) 27 C. 38,28 G. 483 , 11 M 1 

A. 40; 27 L J.Q.B.D 234, 11 Q.U.D 518, 

B. 

(175) S 266 — Execution of decree — Attachment 
— Mortgage—Bight of mortgagoi inie.yiect 
of mortgage money piomised but not paid. 

Where money promised as a loan by a iiKut- 
ga'feeo is not advanced in full, the inortg.igoi is 
only entitled to recover, if .anyth'iig, dam.igcs 
for uon-paymeut of the balance ho cannot sue 
for specific performance of the agreement to 
lend the full sum promihod, and the non-pay¬ 
ment of a portion of the loan doci not 
constitute a debt which can be the subject of 
attachment and sale under section 26G of the 
Code of Civil Procedure. Phul Chand v Chand 
Mai, A. W. N. (1908) 1054=5 A.L.J. 491-= 30 A 
252. 

Stanley, c. j. and Bciucut, j 

Iteference .—1898 A.C. 309, it. 


The Collector’s permission is necessary to the 
sale of country liquor (S. 16 of the Bombay 
Abkari Act) , but it is not necessary t'l attadh - 
ment so far as the altacbmeut can be made 
without removal. 

A reference to the High Court under S. 617, 
C P. C., IS not bad, merely because it arises out 
of the action talccn by a third person not a 
parly to the suit. Pnrshottam Narayan 
Joglekarv! Balvant Babaji Ourav, 10 Boln. L, 
R. 13=-3 Al.L.T. 135-32 B 157. 

Jekkin.s, c. .r. and Heaton, .i. * 

(177) Ss. 272 and 470—Running of interest 

stopped. See Contuaci’Alt, No. 1. 4 M.L.T . 
3‘!5 * 

(178) S-.. 274, 295 —ICxocution proceedings— 
j Ht.uhnieut by dillcrent decree holdeis—At- 
! taciimciiu See A'n AfiiMLM’, No 1, 81 P.R. 

j 1(108 

(179) Ss :i?4 and .'il t—Sale proclamation — 
Sci i ice. If should be in eveig patt of the 
jno/ieity- Value, stalevieiit of, if matetinl- 
— “ J'lopcitii.” 

' Tlif .(.aiL'inoit in the sale prot liinniliou of 
' ;» MvJut ftliuli piOM's to Ih’ inadequate is an 
j iircgnl.i'*itV l)ul not .i matiiial iircguTaiity. 

I Such st.ilcJiicnts ,itc in.idc without niiuh coii- 
' sidci.iliou and it is vveii-known tli.it pun h.isc5 s 
do not tiil.c serious notice of any' siateinent in 
the '•ale preci.iniatiou as to the v.ilue of the 
property to tic sold 

S 271 ot tilt Ci\ I’to Codt. docs not u- 
(|Uiii' tli.ii lilt! salc-i>roeJa)nation slionld. be 
scrw'l 111 ciicli of the villages comprised in the 
j propert\ to be sold. The woril “piopoity'’in 
I that section e\idcutly lefcis to each “lot’ to 
j be sold separately from the rest. 


(175-a) S, 266—Attachment and sale of Toda 
Giras allowance—What interest in the allowance 
is attachable—Act VII of 1887 (Bombay), S 5 
—pee Toda Gibas Allowance, No. 1,10 Bom. 
L R. 1201. 

(176) Ss, 268 and 6l7~Attachment—Sale— 
Coimtry liquor — Collector's jiei mission — 
Abkari Act [Bom. Act V of dSTSf, S. 16 — 
Beference to High Court—Action by a third 
person not aparty to the suit. 

CountrjNiquor is not exempt from attach- 
ment and sale in execution of a money decree 
passed by a Civ71 Court. It is saleable property, 
and is covered by the first part of S. 266 of the 
Code. 


i Though it IS a sound rule to folbiw, ii.., to 
' servo a separate pioclamation lu each of the 
j villages embraced in the same process when 
] they are at such a distance from ouo another 
' that there is no moral certainty of communi- 
I cation to persons on or mteresied m the one of 
I what lb publicly done on the other, the fact, 
I th.vt the processes were not seived in each does 
‘ not necessarily constitute an infringement cf 
I the provisions of S. 274, Civ. Pro. Code (a) 
i Moulvi Abdul Kashem v. Benode Lai Dhone, 
j 12C.W. N.758. 

j MiTBA AND CaBI’ERSZ, JJ. ^ 

; Beferenus. —(a) H C. 71 and 12 B. 368, 

I commented on. 
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^iTll ProMdnre Oodt—(Contiitued). < 

(180) S. 276—Plaintiff deriving his title both j 

« fromjttdgmeni-dfibtor and judgment-creditor ; 
—Attachment of judgment-debtor's proper¬ 
ty—Subsequent transfer of same property to ! 
plaintiff by judgment-creditor—Release by 1 
the plaintiff of the latter right — Estoppel. - 

Plaintiil derived his title to certain property , 
both from the judgment-debtor and from the j 
judgment-creditor. But he released, his rights i 
derived from the judgmont-oroditor, reserving j 
the rights derived from the former. | 

It was held that the transfer by the judgment- 
creditor impliedlj warranted that he had agood 
title to the property, and that the plamtii!, , 
having aeci^ptcd a title on the footing that the , 
fitle under the exeeution-procecdii gs was good, | 
was cousoquently estopped lioni disputing such 
title. 

It was also held that, uftder the provisions 
of S. 276, Civ. Pro. Code, the plaintiff acquired | 
no rights under the transfer from the judgment- j 
debtor which oould prevail against the attach¬ 
ment, and that his resen'ation of those rig hts 
gave him no title as against the parties who 
claimed by sale from the judgment-cicditor, 
Harvadi Appala Narasiah v. Sri Rajall Vyri- 
eherja Yeerabhadra Raju Bahadur Caru, 6 
M.L.T. 295. 

White, c. J and Sankmian Nmk, j. | 

(181) S. 276 — Validity 0 /alicnahon by judg¬ 
ment-debtor before oi di i af attachment is ' 
served upon him. 

The propertj' of the,judgment-debtor w.is 
attached, but, before the ordci of attachment i 
had been intimated to the judgment-debtor, 
the judgment-debtor ulieiialcd the same to the 
plamtifl. 

Held, the alienation was not void as against 
the auction-purcbasei, inasmuch as all the 
oondiiiuns prescribed by B. 276, C.P.C., were ' 
not complied with. Totomal, son of Tiloki* i 
eband y. Raising, ton of Manghermal, 1 Sind. ; 
L. R. 176. j 

Pbatt and Crouch, jj. j 

^182) S. 276--Kasoment enjoyed by donii- j 
nant tenement expressly released after latter ' 
attached under a dec ree—Alienation of portion i 
of that property within meaning of section— ' 
Transaction void. See EAbi'MiiUTs, No. 4, 12 I 
C.W.N. 969. 

{l»-a) S. 276—Father’* power to alienate 
^soestitd property—Atiaohment of son’s share 
m-the property—Prohibitionof alienation under 


Ciyll Prooedore Ma—{C ontinued),^. 

S. 276 Father’s right to deal with the share 
—See Hindu Law (Debts), No. 9, 10 Bom. 
L. R. 1206. 

(182-6) S, 27G-See No. 11*, supra. 

(183) S. 278—Order dismiseing application 

made under S. 278 of the Code for default— 
Order passed without an investigation—Appli¬ 
cability of Art. 11 of the Limitation Acrt—Sec 
Limitation Act, No. 43, 17 654=3 M. 

L.T. 106. 

(184) S. 278—Suit for declaration ul title to 
attached property—No application for removal 
of attachment under S. 278, C. P. C.—Suit not 
barred—See SI'ECib’ic Keueb' Act, No. lb, 4 
L.B.R. 263. 

(184-a) S. 278—Sec Nos, 156 to 158, sapni. 

(185) Ss. 278, 280 and 281—Claim to attached 
propety—Questions for determination—Pos¬ 
session—Coiisti active possession—meaning of 
“possessed” and “ possession.” See Execu¬ 
tion OB' UECBKE, No. 22, 4 L.B.R. 289. 

j (186) Ss. 278 and 283—Objection dismissed 
j joi default, effect of. 

I Held, that an order disalloiviiig a clafm 
under S, 278, Civ. Pio. Code, for want ot 
I prosecution is eoiiclusivc unless a suit is 
brought under 8. 283 within one year fiom the 
date of the cider (a). Gayaditt v. Hnsammat 
BaiJ Nathi, 11 U. C. 180. 

CiiAMir.u, c.J. 

Jletercnccs — (a) 1 C.W.N. 24 »of i'',’ Is C. 
521, 20 W.R. 345, 21 W.R. 409, 24 W.R. 411 
32 C. 637, 19 A. 253 and 22 B. 875, JC. 

(187) 8s. 278, 283 and 617—Jurisdiction- 
Appeal—Declaratory suit by objector against 
the decree-holder and judgment-debtor—^Valu¬ 
ation of suit for purposes of jurisdiction and 
coarse of appeal. See Jubisuiction (Genebal), 
No. 1, 74 P.W.R. 1908. 

(187-a) S, 280—See No. 185, supia. * 

(188) S. 281 — Order against judgment debtor 
conclusiicncss of—Whether secliofi can be 
availed of by pet son not a jMtrly to proceed- 
ings. 

An order, under S.,281, is not conclusive as 
against the judgment-debtor unlese heia a 
party to the proceedings in which the order vdts 
passed, (a) and cannot be availed of by a person 
who was not a party to the procM^ngs.^ 

I YadBppalle NarsimluuD v. DrDomsarjtt Bab- 
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6lyQ PrqfMtoe Code—(Oonttnue^i). 

• 7 - 

thoranuunupthy, 18 M.L.J. 26=3 MX T. 256 
=81 ft. 163. 

White, c j. & Walus, j. 
noferences-.—ffl) 13 M. 363, 25 M. 721, 30 M. 
35 (P.B.), F; 18 A. 413, B. 

(188-a) S. 281—See No. 185, mpra, 

(189) S. 283r-Claim to attached ^lopertij — 
Burden of proof, 

A decree-holder attached certain property of 
l<<A judgment-debtor. The latter’s daughter 
put in a claim in reepect of tbp property, alleg¬ 
ing a sale to her by the judgment-debtor. It 
was not proved by her, that she had been in 
possession at the time of the attachment. The 
sale also appeared to be collusive and fictitious. 

Held, the burden of proving that the sale was 
genuine, and supported by consideration, and 
that the property belonged to the plaintiff and 
that the" same was in her possession at the 
time of the attachment, lay upon her. Ha Sein 
U. T. A L.Y.R.R.M. Letchmanan Chetty, 4 L. 
B.B. 2-28. 

Hartn'oli., j. 

References .—2 L.B.R. 152, D; 12 B. 270, F. 

(190) S. 263—Suit foi declaration of title by 
person whose objections to execution haie 
been disallowed—Burden of pi oof. 

Held that a party intervening in the execu¬ 
tion department, and failing in his objections 
to an attachment, snd conscqucnll) being 
obliged to bring a suit undei S. 283 of the Code 
of Civil Procedure, must give pi iiiia facie evi¬ 
dence to establish the genuineness of the docu¬ 
ment upon which he relies (a). Mannhi Jan v 
Bhuri, A.W.N. (1908), 125 = 30 A 321 = 5 A. L. 

J. 601. 

Stanley, c.j. and K vkwht Husaiv, j. 

References (o) A.W. N. (1887) 71, A.W.N. 
(1889) 220,18 A. 869 and 12 B. 270. F, 8 A. 178 
discussed. 

'^191) S. 283—Suit under—Bui den of pi oof. 
When an objection preferred under S. 278 of 
the Code of Civil Procedure is disallowed and 
the objector institutes a suit, he is bound to lay 
some evidence to satisfy the Court that the j 
document under which he claims represents a 
bona fide and genuine transaction and the bur- 
don does not lie upon the defendant in the first 
instafioe to give^vidence in proof of the frau¬ 
dulent and collusive nature of such document 
(aj. Kaauthi dui v. Bhnri, 5 A. L. J. 358. 

' ‘ STAHtEt, C.J. & KaBAKAT HcSAIN, J 


civil Ppoeedave Code—(Continued). 

References:—(a) A. W.N. (1887) p. 71; A.W.N 
(1899), p. 223; 18 A. 369; 12B. 270; 8 A. 178 t«. 

(192) S. 283—Crops of insolvent debtor 
attached by decree-holder — Claim Jto crops 
allowed—Right of suit by decree-holder — 
Whether Official Assignee a necessary party. 

Whore the decree-holder has attached the 
property of an insolvent, but another person 
has succdbsfully claimed the property, the 
decree-holder has a statutory right of suit to 
establish his right by instituting a suit under 
S. 283 of the Code. The Official Assignee is 
not a necessary party to such a suit. The 
decree-holder, however, after the^ judgment 
debtor’s insolvency, is not entitled to a decree 
declaring the property liable to be attachedi 
but ho IS entitled to a decree declaring that the 
property is that of the judgment-debtor. 
Annapurni Ammal *y. Bubramanian Chettiap, 
4 M.L.T. 107 = 31 M. 317. 

Wallis and Munbo, jj. 

References . —17 M.L.J. Glfi, B and F; 3 3. 
438, D. 

(193) S. 2S‘j, suit under, finding sale, to 
purchasers of mortgagees’ right in certain land, 
inoperative—Purohasorb, whether entitled to 
recover money paid for decree against mortgagee 
to save property from sale. See Contiiaot Act, 
No. 24, A.W.N. (1908), 58. 

(194) S. 283, suit under—Stamp on the plain 
—See Coi KT FiiEb Act (VII op 1870), No. 16, 7 
C.L.J. 30. 

(195) S. 283—Whether person claiming to be 
the owner of an attached property has a right of 
suit independent of section 283, Civ. Pro. Code. 
See Sale, No. 2,14 Bur. L.B. 135. 

(196) S. 283—Wrongful seizure of movable 
property through Court by attachment—Sale 
and distribution of proceeds—Suit for refund of 

I money paid—Suit barred—Limitation Act, 
Arts. 29, 36, 49, 62 and 120—Time spent in 
litigating title under S. 283, Civ, Pro Code, not 
made allowance for. Se«| Limitation Act, 
No. 50,4 M.L.T. 271. 

(196-0) S. 283—See No. 158, 186 and 187 
supra and No. 351, infra, 

(196-6) 8. 285— See No. 159, supra. 

(197) S. 287, el. (c) — F4xeeutton sale — Sale- 

proclamation—Statement of valn^In- 

quiry ae to approximate value when to b6 
made. 



279 


THE CURRENT INDEX, 1908. 


280 


Civil Procedure Code—{Continued). 

It cannot be laid down generally tliat in no 
case should any inquiry be made aa to the 
value of the judgment-debtor’s property Ic bo 
sold before issuing the sale proclamation (n). 

Whore the decree-holder slated the value of 
the property to bo Bs. 15,000, but the judg¬ 
ment-debtor objected that the value was 
Ks. 1,60,000 and the Court adopted the former 
valuation without any inquiiy, JieU, that in the 
face of the discrepancy in the value as stated 
by the docroe-holdor on the one hand and the 
judgment-debtor on the other, an inquiry as to j 
the approximate value of the iiropertv was ob¬ 
viously necessiirv and should he lield. Sauren- j 
dra Mohan {Tagore v. Hurruk Chand, 12 C W. 

N. 542. i 

WooDROi-’i’ii and Holsiwood, jj. I 

Refeience.—{a) SIC 922, commenteil on. i 

(198) fc's. 3Sr, e-iS—Appeal fiom order not j 
appealable, treated at application for reri- j 
ston undci S. 633 —Older fiamgienung , 
decree — Efject. 

Though an oidor is not appeal.ablc, an appeal j 
from it can, in a piopor case, bo treated as an 
application for revision under S G2'2, and the j 
High Couit can uiteifcre with the same in such ' 
revision. ! 

A decree ordered all the piopeiLy to be sold, ' 
and the question of the lota into which it was I 
to be divided and theordei in which thev were j 
to be sold was leacrved for onsidciation when i 
the proclamation should ho '.ettlcd Held, | 

that an order whirh pin parted to be under ! 
R 287 and which directed Ihe ordoi in which ' 
the sh.ircs of the judgiiu'iit-debtois weie to be , 
sold, was a judicial older not wauanted In the , 

section under which it puiported to he made. 

It was one passed ulh a i irei. KviBhaaswamier 
Y.Swaminadhlar, IMLT. 352. I 

Mii.iain and Pimiky, jj. j 

Uefei ( 'iL'( —27 M. 209 I 

(198-u.) S. 298-Roe No. 201, infi a. \ 

(109) S — Decree—K.maium - ■ Atu- | 

turn mU'-Dectee-hoUlvi. biddinq foi pio- I 
pel til II tth jiei mission ol Co iri—Uo/ht to 
set off. I 

The first paragraph of R 294 of the Civ Pro ' 
Code requires the porirnt-sion of the Court to 
enable the holder of a d(=rrt>c to lad for proper- : 
ty. If he gets that pejinission ai d gets it | 
wit^ut qualification, then the amount due on , 
the mortgage may, if he .o desires, be setoff. ' 
But it may be one of the teims on which per- i 
mission to hid is granted that there ■should not I 


f Civii Proeedore Codt—iCofiHmed). 

) ^ 

bo this right of set off ; in such a case, do set- 

I off can be allowed. Fazarimal Fakiro]i(|tnd v. 
I Namdev Rakhmaji, 10 Bom. L.B. 296 - 39 B. 

' 379. 

JkNKINS, C.J. and BAl’CHfenOB, J. 

(200) S. 395, order under, whether Chief 
Court would interfere with, under S, 70 
{!) (n) of the Punjab CowtS’Act, 1884. 

In this ease, the petitioners asked for the re- 
VMion of an order under S. 295 of the Code, and 
the question had to bo decided whether the 
Chief Court could interfere on the revision side, 
another remedy being open to the petitioners 
uiidei the penultimate clause of the above sec¬ 
tion. Jfeld, it IS not the practice of the Chief 
Court to interfere on the revision side, in exer¬ 
cise of its extraordinary jurisdiction, under 
the Punjab Courts .act, with an order under S. 
205 of the Code, save in exceptional oircom- 
stances clearly warranting such interferences. 
Fazal Din V. Narain Singh, 12S P.B. 1906=119 
P.L.R. 1908. 

JOllNSTOSn <SL lIlllUY, JJ. 

Refeienccs 65 J’. B. 1905. 82 P. B. 1905, 21 
P B 1902 & 76 P R. 1902, R. 

(200-rt) S. S95 — Rateable distribution — 
Meaning of ‘ ‘ against the same judgnient- 
debtoi”—New gi ound taken in appeal. 

The words “against the same judgment- 
debtor’’, in S 205, C P C., do not include the 
judgment-cre-iitor of tho judgment-creditor 
against whose property lateable distribution Ls 
claimed Where a decree-holder claimed fate- 
ablo distiibution m the lower Court, ho will 
not be allowed before the Appellate Court to 
shift his ground and contend that he was a 
jinor attaching-creditof and so entitled to the 
whole sale-proceeds. Ellngah y. Ruppu Rang- 
ayyan, 18 M. L. J. 562. 

Whitk, c. j., and Saskakvn Naib, j. 

(200-5) S. 295— See Nos. 115 &, 178, supra. 

(301) ,S's. 306 and 393 —Rrecution of decre%~ 
Sale m execution — Non-payment by pur¬ 
chaser of deposit required by law—Fresh 
sale—Claim by auctwn-purchaser for differ¬ 
ence of price on re-sale. 

Certain immovable property was put up to 
anctiou inexecutiop of a decree and purchased 
by A. B., but tho purchaser did not at once 
make the deposit required by section 306 of the 
Code of Civil Procedure, and the property was 
subsequently—but not" forthwith’’— put *i» 
again to auction and sold fot a considerably 
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(Svll ProeedoM Ooiit—{Continued). 
less sum *to the decree-holder. Held that the 
first saje was not merely irregular, but no sale 
at all (a), and that the second purchaser was not 
against the purchaser entitled to claim first under 
section 203 of the Code, compensation for the 
loss resulting on the second sale. AmirBegam 
V. The Bank of Upper India, Limited, A.W.N. 
(19081,107 = 5 A. L. 3. 836 = 30 A. 273. 

8TANI.BY, C.J., and BuitKlTT, J. 

Reference :— (a) 5 A. 316, F. 

(M03) S. 310 A—Aindtcaiian to set aside tent 
sale—Bengal Tenancy {Amendment) Act (T 
0 ) 1907), iS. 54—Bengal Xteneral Clauses 
Act (I of 1899), S. 8, cl. {c )— lisght acatied 
previous to, but apidication after, repeal. 

A raiyati bolding having been sold on 
tho 7th May, 1907, in execution of a rent- 
deciee, anunder-raiyat applied to have the sale 
sat aside under S. 310-A, C.P G., on the 23rd 
May following. 

Held, —that the application could not be en¬ 
tertained, the Bengal Tenancy (Amendment) 
Act I of 1907 having come i.ito operation on the 
22nd May, 1907. 

S. 54 of the amending Act, by enacting that 
S. 310-A, C.P.C., shall not apply to a tenure or 
holding attached in execution of a decree tor 
arrears due thereon, does not repeal any por¬ 
tion of the Bengal Tenanev Act within the 
meaning of sub-sec. (c) of S K of the Bengal 
General Clauses Act. Asiiuddi Vondol v. 
Mukhodamoyee DassI, 12 C.W.N. 4.34=35 0 
543. 

•Maci.ean, C'.j., and Ooxi., j. 

{tlOH) 8, 310 A—Decree attached by two pet. 
.sons—sale by one attaching ctedtioi - De- 
2 Msit to set aside sale—Title to dep>osit. 

Defendant No. 1 obtained two decrees against 
Defendant No. 2; PlaintilTs also obtained a 
decree against Defendant No 2 who hadobtaui- 
ed a decree against a third person ; Defendant 
No. 1 attached that decree and wa.s substituted 
far defendant No. 2 on the IGth July 1904, 
Plaintiffs also attached that decree and were 
substituted in place of Defendant No 2 on the 
18th November 1904. Then at the instance of 
Defendant No. 1 (in execution of the attached 
decree) properties were sold and the sale was 
set aside by a deposit under S. 310 A, G.P.C. 

Held that upon thetermh of B. 310 A.C.P.G., 
both Plaintiffs and Defendant No. 1 were enti¬ 
tled to the money deposited. Upendr» Nath 
Sahn ir. Hart Oas Mukherjee, 12 C.W.N. 800. 
MACI.XAH, O.J., and Doss, 


Civil Proeednve Coit—iConiimied). 

(204) S. 310-A — Beneficial owner, if hititUd 

to ajiply —* Person whose property has been 
sold.' * 

A beneficial owner is entitled to apply under 
S. 310-,4 for the setting aside of a sale in execu¬ 
tion of a deciee for money against the hena- 
viidar. Ho is a person whose property has been 
sold under tbo decree (a). Baburam Handar 
Y. Ram Sahai Sahoo, 8 C.L. J. 305. 

IIlHINeXOH ANU Mookerjee, jj. 

References —fa) 23 B. 450, 7 C.W.N. 243,26 
M 36.5 and 20 C. 418, D ; and 1 C.W.N. 135,F. 

(205) S. 310 A—Sale, of the iminovalle pro¬ 
perty in execution—Deposit by stranger in 
the name of judgment-debtorf to set aside 
sale--Order setting aside sale leveised on 
appeal—Right of decree-holder to attach 
the deposit money. 

Where, property belonging to the Defendant 
No. 2 having been sold in execution of a decree, 
he entered into an agreement with Defendant 
No. 1 under which the latter deposited the 
decretal amount under S. 310-A of the Code in 
the name of Defendant No. 2, tho latter agree¬ 
ing that, if the sale was set aside, be should 
sell tho property to defendant No. 1; and the 
sale was set aside and the sale by Defendant 
No. 2 to Defendant No. 1 was also effected as 
agreed. 

ITi'ld, that, on the Appellate Court setting 
aside tho older under S. 310 A and conlirining 
the sale, it was not o]icii to the deuroc-holdui to 
attach tho raoiiei deposited as Dofeudant No, 
2’sm()nc}, and Defendant No 1 was entitled to 
withdiaw the same from C urt. 

Sobha Ram Dass v. Hoheshwar Sarma, 13 C. 
W.N. 100. 

CoxE & Doss, JJ. 

(205-«) 8. 310-A -See No. 3, Supra. 

(200) Ss. 310-A £ 344—Deposit to set aside a 
.\ale-purcliaser of aportwnof an occupancy 
holding, right of, tomake the deposit—Sale 
of the holding for its own arrears— Transfer¬ 
ability of the holding — Appeal, if lies 
against an order reversing an <n-der setting 
aside a sale. 

The purchaser of a portion of an occupancy 
holding, whether it is transferable by custom 
or not, IS entitled to make a deposit under 8. 
310-A of the Civil Procedure Code to set aside a 
sale (o). ^ 

The question whether the purchaser of a 
portion of an occupancy holding is entitled to 
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C^til PrcK^BM Ck>de— 

ja under S. 310-A of the Civil Procedure 


Go^e to make a deposit and to have a sale held 
fo7 its own arrears set aside is one that comes 
under cl. (e) of S. 344 of the Code and an 
appeal and a second appeal lie in tbe case (b) 

Onuur AMlfajhiy. MoonshlBaslrudeen Ahmad, 

7 0. L. J. 282. 

MiTB4 and Cv.8PKBaZ, JI. 

References : -(«) 8 0. W.N. 55 & 232, F, {b) 
28C.78&9C.W.N. 134, 7f. 


1'207) Ss. 310-A, 244 and .^8S—Question ie- 
Iniing to the execuhon, discharge or satis¬ 
faction of a decree — Appeal—Auction pur¬ 
chaser representative of judgment-debtor 
not of decree-holder. 


A purchaser at an auction sale in exceuton of j 
a decree is the lepresentiitive of the judgment j 
debtor, not of the decree-holder (n). 


Where, therefore, a judgment-debtor’s appli- ■ 
cation under section 310-A of the Code of Civil i 
Procedure had been allowed, it was/ic/d that ' 
no appeal by the auction purchaser, would lie, 
inasmuch as no appeal was gnen by section 
588, nor did the case fall within the putMew 
of section 244 of the Code (5). Anandi Kua- 
warl Y. Ajudhp Nath, A W.N, (1908), 157 = 


6 A. L.J. 557 = 30 A. 379. 


Airman and Obiffin, jj. 

References -(n) SOM. 507, Diss. (6) 19 A, 140 ! 
F; 27 A. 263; 26 A. 447, 25 B, G.3I A 7 A. OSl, 

F; 29 A. 275, Diss, i 

(208) Ss. 310 A. 312,583and 612 —Oidet under ' 

S. 312 — Revision. i 

1 

An on’or under S. 312, C P.C., or one refusing ' 
to set aside a sail, under S. 310 A, C.l’ C. ] 
is appealable under S. 588 of tbe Code, and 
a revision petition to the High Court docs net 
lie from such order in the first instance. 
Yemba Pillai v. Harudaya Filial, 4 M.L.T. 


90. 

IlUl,l.Elt, J. 

References —30 M. 507, R. 

(209)—S. 311. irregularity in publishing sale 
to be dealt with under—See Transpkii of Piio- 
PKBTY Act, No. 68, A.W.N. (1908), 49. 


(209-a) S. 311—See Nos. 89 and 179, supra j 
aud No. 360, tn/«u. , 

{210) 8s. 311,312 aud 244 (c) —Execution of j 
deo^e—Absence of notice to the judgment-debtor j 
-pF^latnniion of sale— Sale^at an undervalue j 
to set aside sale—Dismissal— 
against order of dismissal. ! 


I Citll Prooedope 

I Ap application seeking to have a sale set 
aside, on the gi-ound that no notice bad been 
issued to the applicant in the matter and that, 
in consequence, the property was sold at an 
undervalue, does not fall within the purview of 
S. 311 of the C. P. C., 1882 ; and an order dis. 
missing the same is not covered by 8. 312 of 
the Code, The order falls uudor S. 244 (c) of 
the Code, and is appealable as a decree. 

The non-issue of notice to a party concemod is 
not a mateiial irregularity in pu\>lishing or 
conducting the sale under S. .311 of the C, P. C„ 
1882. It IS rather an irregularity in proceed* 
iiigs which are anterior to the publishing or the 
conduct of the sale. 

Tho words “ publishing or conducting” in S. 
311 of the Code refer respectively to the pro- 
clamution of sale under S. 287 and to the 
action of the olheer by whom tho sale was held. 

Tho circumstance that the decree has al- 
read} been executed does not make S. 244 (c) 
oi the Code mapplicable, where the question 
involved is none the less a ” question relating 
to the satisfaction of the decree (a).” ParMb- 
ram Hanmantav. Balmukund Lacbiram, 10 
Bom L. R. 752. 

BvrcHEi,oB and Chaubal, jj. 

Reference .—(«) 26 C, 539, R. 

(211) Ss. 311, 312 and 588 {16) — Application 
of judgment-debtor for le sale dismissed fm , 
default — Fiuthei' application for review 
thsmissul of—Right of appeal—Order in 
It sale without fresh jtroclamation, validity 
of. 

Where, in execution of adeoreo, an auction 
sale was confirined under S. 312 in the absence 
of objection under 8. 311, and an application 
made thereafter to set aside the sale was dis¬ 
missed tor default and, thereupon, another 
application was made on behalf of the judg¬ 
ment-debtor asking (a) that the dismissed ap¬ 
plication be restored or (5) that this be treated 
as a fresh application to set aside the sale or (e) 
that this be treated as an application for review, 
but was also rejected, no appeal lies against 
either of the orders of dismissal, inasmuch as 
they do not come either under S. 688 (16) or 
under S. 312. 

The action of tho Court in setting side tb^ 
Sale under a decree and then proceeding to sell, 
the property without fresh proclamation i^ 
illegal. Biabambar Baa v. Udbo 7(ain, 25 p. 
R. 1907 = 21 P.W.B. 1908=104 P,L.R. 1907. • 
Johnstone, j. ' 



365 t>ia£BT OF OiSSB. S86 


(Bvlt FMOtdBN OAde -iCtmtinwd), 
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(SIS) 8. 812, 316—Sale in execution—Con- 
ftmnation — Title, when it accrues —P«»- 
chgxer—Mortgage debt, if extinguished by 
judgment. 

AUhongh an auction-purchaser does not ac¬ 
quire a full title till the confirmation of the 
bale, yet, upon general principles, he may have 
equitable rights, arising out of his purchase, 
before the date of confirmation of the sale (a). 

Scope of ,S. 316 of the Civ. Pro. Code examin¬ 
ed. 

Although the title to the, property sold 
vests in the purchaser from ihe date of the con¬ 
firmation, be docs not acquire the right, title 
and interest, of the judgment-debtor, as they 
stand on that date. If he has purchased in 
execution of a morcy decree, he takes the pra- 
perty as it stood on the d.vtc of the attachment 
and is not afEcoted by any subbcquent dealings 
thorcwitlT on the part of the judgment-debtor. 
If he has purchased in execution of a decree on 
a mortgage, he takes the proportj as it stood 
on the date of the crbatiou of the mortgage 
and persons who have subsequently become in¬ 
terested in different fragments of the equity of 
icdemption cannot claim a bupcrioi title. 

The mere fact that a judgment has bcuu 
obtained on a mortgage dues not extinguish 
the debt, and the mortgage continues as a lien 
till it IS satisfied or the judgment ib baricd bj 
the Statute of Lmiitations (b). Bhowani Koer 
y. Mathura Prasad, 7 C.L.J. 1. 

Buktt and IiIookeiuek, jj. 

a 

lleferences .—(a) 17 U. 375, 111 A. 188, 14 A. 
W.N. 64, 10 B. 453, 2 C.W N. 581), 11 C.W N. 
158, 15 L R.A. 68, 24 L.R.A. 449, 12 L.U A. 
62, Bi {b)3 East 251 = 7 R.R. 449, 2 C.L.J. 
302 (214) H. 

(212-fl) S. 312—Sec Nos, 208, 210 and 211, 
supra. 

(213) S. 315—Juiisdictu)n of Small Cause 
Cmrt—Maintainability of suit by auction 

• purchaser for refund of purchase iiumey. 

In ^ suit by the auction purchaser, against 
the decree holder, for refund of purchase money 
proportionate to a bhare in the purchased pro¬ 
perty, of which he has been deprived on a suit 
by a third party, there is no contract bctwooii 
thu pla in tiff auction-purchawr and the decree 
holder, and therefore there is no question of 
resoi^oD or specific performance of contract. 

J4ie Small Cause Court has therefore jurndic- 
tion to entertain the suit. 


Civil PrOflhdON CoiB-^Contiuued). 

2. Held also that in addition to the summary 
remedy provided by S. 816, Civ, Pro. Ceide 
1882, a regular suit is maintainable under the I 
circumbtances and conditions prescribed in the 
section. Gurdlt Singh v. Ohanaya Lai, 114 
P.R. 1908. 

Lal Chand, j. 

213 (a) S. 316, sale certificate granted 
under- -Cqpy of sale-cortificato registered under 
S. 89, Registration Act,—Sale certificate not 
registered document, under Art 10, Limitation 
Act, (1877)—See Limitation Act, No. 40—a, 
142 P.R. 1908 (F.B ). 

(213-6) S. 316—See No, 212, suptn. 

(214) S. 317—Assignee from cc^lijicd pur¬ 
chaser—suit against asisgme 

This section does not bar a suit against 
such assignee. Piramanayagam Pillai v. Alwr.r 
Naicker, 18 kl.L J. 305. 

WniTK, c. J. and Saxkmux Naie, j. 

Reference —21 M. 7, F. 

(214-'i.) S. 317 —See No. 308, infra. 

(215) S. 318-Act No. XVof 1877 {Indian 
Linnlation Act), Sch 11, art. 178 — Execu- 
tum of dec! ee - Limitation—Tentmms a 
quo. 

Although the grant of a ccrtih.iate is a 
necossarj preliminary to an application under 
section 318 of the Code of UimI Procedure, 
such application will bo barred under article 
178 of the second schedule to the Indian 
Limitation Act 1877, if not made within three 
vears of the date of the certificate, that is to 
say, the date of the confirmation of sale, 
Ranjit Singh v. Balden Singh, A.W.N. 1908, 
102-5 A L.J. 516-30 A, 390. 

-\1KMAN and (illlFl-IN, JJ, 

Rrfeienccs . —3 B. 433 , 17 B. '428, Diss. A.W. 
N. (1883) 20-2, H. 

(216-n) S. 318—Application by decree-holder, 
holding aale-ccrtificate, for delivery of possession 
under S. 318—Arts. 178, 179, Limitation Act 
See Limit rrioN Act, No, 123, 4 M.L.T. .350, 

('216 ri) S. 318—Sec No. 160, supra. 

(217) Ss. 318 and 319—Delivery of possession 
of immovable property—Auction-purchaser 
dispossessing judgment-debtor’s tenant—Dis¬ 
possession not in duo course of law, S, 819, C. 
P.C., not being followed—Suit under S, 9, 
Specific Relief Act, maintainable—See SfucI'' 
Fic Relief Act, No 2,12 C.W N. 694. ^ 
(317-a) S. 319—See No. 217, sujira- 
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'Ctiril PfOoedupe Coii—lContinued). 

(218) S. 320—Sale of ancestral property— 

’ Ri\^e8 framed bv local Government- Appli- 
’’ cations under Rules 17 (XII) and (XIII-A). See 

Exscction OF Decree, No. 6, A.W.N. (1908), 
77. 

(219) $, 331—Besiistance or obstructuyn-Do- 
cree for pm Mum—Decree for posse&swn — 

. ParMion Act (TVof 1893),S. 4, 

. Where a person )s held entitled to the posses- ' 
sion of a share in certain property after parti¬ 
tion, and a commissioner is appointed to parti, 
tiou the property and put him in possession cf 
his share, resistance to such cojnraissioucr le 
*• lesUtanne or obstruction, ’’ within the meaning , 
,of S. 331, C, P. Code, to a decree tie possession 

It IS only when the suit is for pirtition, that | 
a member of the joint family may buy c ut the 
plamtiil, under S. 4 of the Pai tition Act. 1 Ic is j 
not entitled to do so when the suit has been | 
decreed and the decree for possession is being j 
executed (a). Kali Kumar Mukerji v. Brahma. ; 
nanda Mukuerji, 7 C. L. J. 98. 

Maclean, c. j. & Gejut, j. 

liefirenee.—{a] IG JI. 127, F. 

(220) S. 33J—0>de) to pkiinUlf to talc steps 

uiuiei S. 331. C, P. 0 —Aof jtropei <hs- : 
posal of fxcenhon iictition. > 

I 

Where a Judge made an order m the follow- J 
ing terms .—“ Let the pbiiiiitiil take steps | 
under S. 331, U.P.C , ” it was held that such ; 
an order was not a ptopei uisposal of *:be peti- j 
tton for execution. 

Where such an Older w'as p.issed behind the j 
pliuntill’s back and without notice to him, ir 
was held that it must be set aside. Malty | 
flubrayadu Sohukar y. Bahim Hlssa Begam 
Sabeba, J M.L.T, 29 b. 

Waj.us and Munro, 

( 

* (221) S. 332—Suit under section brought 

more than a year after the ordei pa.ssod under ‘ 
the section nut barred under Ait. 14, Linn- i 
tation Act—Order undei section not one refci- j 
rod to in ArU 14—Art. 13 not applicable to j 
such order. See Limitation Acr, No 47, 10 I 
Bpm. L. B. 749. j 

(222) S. 336—DeC7-ee—Execution—liestslance i 
‘ to Possession—Vbsti uclton by manager of a 

fomt HituJn favnly—Minor co-parcenen 
not bound by manager's acts after parti- 
tvm. 

^as a mauager of a „dint Hindu family, 
obettuotipn to defendants in taking 
^^sion; of ce^ain lands in execution of a 


Civil Proceitti^ Code—ffyontimied). " " < 

decree. Some time after this, the fninor |itep- 
brothers of V having separated from V foad j^e 
lands to which the obstruction was nfiered 
having been allotted to the minor’s share, V 
took no further part m tlie miscmianeous 
proceeding that followed the obstruction, and 
on the 6th August 1898, the Court passed an 
order under S. 335 of the Civ.ProtCodc.in favour 
of defendants. The minors brought a suit 
on the nth November 1903, to establish their 
title to the lands Both lower Courts dismiss 
ed the suit on the ground that it was barred 
under Art. 11 of the Limitation Act, inasmuch 
as it was instituted moro than a year after the 
order p.i9scd under S. 335 of tho Civ. 
tlodt — 

Ifeld, that the order was no bar to plaintiff's 
suit, since V did not represent the minors 
when the order unde.* S. 335 of tho Civ. Pro. 
Code was made. Shidappa Byawappa v. Yea- 
kaji Krishna, 10 Bom.L.B., 550 - 32 B.404. 
Batchelor, j, 

(222-1) S. 336—Sec No. 1G5 (b) supra. 

(222-a) S. 344—Jmisdietwn—Application 
tindei S 314, not cognteable by Insolvent's 
Estates Cout t constituted muter Act TV of 
137'2—Coujseof appeal—Putrer of revision, 

Jleld, th.it an Insolvent's listatos Couit 
constiiuted under the provisions of Act IV of 
1872 h.is no jurisdic uou to cntci'tam and dis¬ 
pose of an application under S. 344, Civ. Pro. 
Code, 1882. 

Held, also, that the chief Conit, acting under 
S 70 (a) of Act X\ HI of 1884 to determine 
whcthci the Lower Appellate Court had juris¬ 
diction to hear the appeal, suo imio quash the 
proceedings even of the hrst Court, when it 
comes to know it had no jurisdiction to hear 
the c<tsc. Budba Singh y. Sadda Slagh, 161 
P.W.E. 1908. 

Shah Din, j. 

(223) Bs. 346,351 and 36^—Insolvent — Omis¬ 
sion to fi ante schedule— Criditor's right to 
siic—Res judicata. 

A list of debts filed under S. 345, prior to a 
declaration under S. 352, is not a schodulo as 
required by S. 352. It is necessary that the 
Court should by order determine tho persons 
who have proved thpmselves to be the insolvent’s 
creditors and their respective debts and then 
frame a schedule of such persons ^ and debts. 
In the absence of any such determination by 
Ckiurt, the declaration under S. 351, that tlie 
applicant was an msolvent, cannot be deemed 





til deoiMo to o< ti»e weditor ihe 
un^\if jb due to. And » suit by the cteditor 


- OS’Crisis;'^ "' 290' .;_ •■; 

<StU Prooedtuw^tode^beMttott^l ^ ‘ 

An ntien made by a IKatoict trut^ n>^e 8. 
851 of the Code,, rejeotiog an, a^lioatiou tot a 


tS'l^ewow laatotajnabto aod is not batted as “'deolaratutii of insolvenoy, is, by virtue of 
via kidict^i Hkryu v, Hal Chand, 64 P. R, 
i9Wf.d&P.L.».im 

KaHBiKbTOH and Lai Chan;^, m, 

iJe/erettcM :y7 M. 318, F; 76 P.R. 1809, D. 

• (32^) S. S$l—ApplkMtwn by debtor for de- 
claralim of insolvency and appointment of 
receiMr—Unfair prefcretux to creditcrs— 

Disposition of propei ty-~Bnd faitlir-Test 
of unfair p'iference-PrMiiiptton. 

Where the object of a compromise entered 
into by a debtor with some of the creditore was 
to put an end to ruinous litigation, and not to 
benefit them, though it may be that the trans- 
notion wtiis in fact beneficial to them, such a 
.compromise does not amount to an act of bad 
faith within the meaning of 8. 851. 

It is sufficient to constitute an unfair ptefer- 
enoe, if preferring the creditor was the substan¬ 
tial, effectual or dominant view with which the 
debtor made the preference, and it is not 
necessary that it should have been the sole 
view (a). If a man, on the eve of bank ruptcy 
makes a payment to a particular creditor, the 
presumption immediately arises that he makes 
that payment, with the dominant view of 
giving a preference to that creditor over his 
other creditors. There is no need for any evi¬ 
dence that that view was exptesse 1 in so many 
words by the bankrupt; it is a pres^ption 
which'vrould arise from the transaction {b). 

The same principles apply to assignments of 
..•aoribnable olaim” which are “dispositions 
of property.” But where dispositions of pro¬ 
perty we« made by a debtor, not with the 
dominant view of ^ferring some of his credi¬ 
tors but with the object that he nughtcontinue 
*to receive financial support from such of the 
oraditors, and were made under pressure by 
these creditors, such oircumswncos negative a 
preference being the dominate view with which 
the dispositions were made. AB|appa Ohetty 
t.6|*Wul*w.aM.L.T. 57=18 M.L.J. 

1^.; 

WfliM, 0. J. *nd JfWiiiUn, J- 
' ifeferewes: L. R. 28 Oh. 695,10 Morrell 

. ^ $5 ail-rSee No. 92.3 and 296, eMJM-a. 

(2951 $s.mf andSm iMh ® 

w ' ' fw dedamtfon ^ itmloen^ ~ 

'4lifwaL, ‘ 


ll W' 


Punjab Govern mentNotifloatfenNOi 940, dated 
T 24th October, 1888, appealable to the |>ivi|io&al 
' Oourt, irrespective the value of the sul^eet- 
matter involved. Raja Ram v. PraJrit Dials . 
98 P. R. 1908 = 169 P.W.R 1908. '.j(; 

Cla^, c.j. 

( 226 - 0 ) 8. 352—See No. 223, supra. 

j(226) S. 362—Appeal-^death of oppeZfe»<—' 
oil /wirs not brought upon the record — duty 
of the heirs- abatement. 

A Mahomedan appellant having ^ed, his sons 
applied to be brought upon the record in his * 
place. The respondents applied that hisdaught- 
ers may also be added as parties. This applioa- ’ 
tion was not granted. Ueld that it was the 
duty of the sons to’bring their sisters upon the 
record along with themselves, and they oo^ 
having done Bo the appeal abated, Btaldav 
Hutato V. Abdul Ahad, 5 A.L.J. 62=A.W.N. 
{19(»), 41=8 M.L.T. 207 = 80 A. 117. 

StaneiEt, C.J. and Bubkttt, j. 

Reference 16 A. 611, F. 

(227) Ss. S67 and 688 {181)—Dispute as to who 
ts the legal represe7ttative of a deceased 
appellant—Appeal, 

Held, on a construction of section 362 of the 
Code of Civ'l Procedure, that a dispute as to who 
is the legal representative of a deceased appel¬ 
lant i» ndt confined to the oaseof rival olidmarits 
to represent the deceased. HaniaBt Sto|ll »• 
Ram Oopel A.W.N. (1908), 18|2“® 

A.H.J, 363= 30 A, 348. ^ 

Aikmau and GrIIT’IR, 3 J , * 

Reference 18 M. 496. F . « 

(228) 8. 868—Application to bring on retfird' 
the representative of a deceased fyfendant^' 
Death of the defendant before the presen¬ 
tation of the plaint—Jurisdiction c/ Courts 
to substitute his legal representatives. 

Although the rule, that, bn the dea4i of rite 
defendant, the action abate4 a«4 tl** 
jurisdiction over it, was abolisl(ed i#Eo(^w»d , 
by the Common Law Procedufe Act, it te stiU 
retained in a mo^fied fermih the Otv. B*®- 
Code, which pwrilSes to 8. 868, thit unifeM, 
the plainttS apUBes within the prestoiM 
.rime to sutoritttte i^e representatively flto 
deceased defebdant, the ttot shaB ab^ NiJ 
only there to then nofhii^ to .,rijeC!(«(4« 
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fuse takea, wiUiia a psoaeiil^ period, {ov 
btingiog in the legal repf^ntaWe! 

Goneeqoentiy, whea a piint is presented by 
a pUdatiS fotihe purpose of instituting a suit 
x^ aSymm ii defendant, in accordance with the 
pto^dlcnuot the Code, and it afterwayde turns 
out that the defendant had died before the 
presentation of t|ie plaint, the Court has ^ 
jorisdiotion to substitute the representatives 
of the deceased as defendants and allow tlie 
nkit to proceed against them. Veerappa Chatty 
», PomiAB, K MJj.J. 651 = 3 M.L.T. 12=31M. 


Wauus and Minnsn, w. 

lUfermces :—12 W. R. 4.^, F; Ifi M. 319, 
JSxpl; 18 Q.B.D. 250, /?. 

4 

■ (229),S. 368—Death of defmiant — Dmnis- 
eal of suit witlumt gmttg Hm fot joijiing 
therepresentatives of the deceased defendant 
^-Appeal. 

Where, dating pendency of a suit, the defen¬ 
dant died and the Court, without giving snffi- 
oiedttime tothe pluntiff for bringing in the 
reprosentatives of the deceased defendant, 
dismisses the suit, the proceedings of the Court 
dismissing the suit amonntpd to a decree and 
em appeal lay to the Pistrict Judge (a). It wsg 
sot tifi order under S. 3CS of the Code or any 
other section Kutho Jllagappa Chetty v. Sella 
nilal, 3 M. h. T. 327. 

& MlUiEB, JJ. 

Reference: —(o| 18 M. 496, F. ^ 

(23b) S$ 36&—App<’m^km. 

Beetion 36S can only be applied where the 
applicant is the legal representative and not 
wliw he is merely a person alleging himself to 
hi representative. Vemidapatt Fnlam- 
Munt T. Ofgamadi Sahbanana Keddy, 4 M. 
I..T. 227. 

and PmnGy, u. 

^ ;—8 M, 906, Contf. 

S. 368“-Bee No. 129, supra. 

8. 87^Sto No. 132, supra, 

Ss 3t0—’WWtdrawal of suUf—Liberto, 

: /''Vv" ,, « ,1-, 



'«vli liMhadittit j;*:''; ■; ■ 

atttiioriMi the institution of'* s^ o 

'asdistihet from a, tutt , , 

ijSgtil'Mi^nsflntatives,but'tbe deatit'(tithe'do.If a 
itodant puts au end .to theeoitr unless steps with sttch liberty; then be to jtim 

Court to petmif^ him so to w|t®aw. If,he 
does not ds^re to have that liberty« tl^sa he 
can withdri^ Of bis own motion (tod no order 
of the Court is necessary. ' / 

Hence, where a plsintifl applies to tibe Copit 
for permission to withdraw from the suit with 
liberty to bring a fresh suit, and tho Court is 
not minded to give the liberty, the proper order 
to pass is that the application for permission 
to withdraw froxd the suit with liberty to bring 
a fresh suit for the subject-matter of the shit 
ie dismissed with costs. It is not Competent to 
the Court to older on such application that the 
suit may be withdrawn and the jjtituntiil to 
bear all costs and to pay all costs. Mahaifl 
Blharidaijl t. Parahottamdit|, tO Bom. P.R. 
293-32 B. 345. 

Jbnkin'b, c.j. and BAVCHnnon, j. 

(232) S, 373—Withdraiml of amt—With- 
dran'ol m appeal—Chmge in aubstantim 
late durinff process of a suit—Ldw appli¬ 
cable to tine miit-Dehhan^ Agriculturist's 
Relief Act {XVJIof 1879), Ss. 12 rnid’lS. 
Early in 1905, a redemption suit was filed in 
the Subordinate Judge.’s Court at Tbana. The 
Dekhan Agriculturist’s Relief Act was extend¬ 
ed to tbePistrict in August 1905. At the trial, 
the Subordinate Judge took the aceomite of the 
mortgage upon the footing of the appUeation 
of S.s 12 end 13 of the Act and gave the plain- 
tifl the benefit of those provisions. There was an 
appeal: and whilst it was pending the cawof 0 
Bom. L.R. 917 was decided. The plaintiiErlhen 
seeing that by reason of tbe above ruling the 
defendant’s appeal was likely to suoi^ed, applied 
to the Court for leave under 2. 373 of C^ of 
Civ. Procedure to withdraw the suit with liber¬ 
ty to file a fresh suit upon the same* casse of 
aotion, in order that he might la the ifirash salt 
obtain tiie benefit of Ss. 12 and 13 of tim Aet, 
This was allowed. ' ' 

Held, (1) that the Judge in permltting^^ 
plaintiff in the stage of appeal to 
Bfiit with liberty to file a frwh ,«iiit 
878 of the Civ. Pro. Code, add thfie 
beni^t of an alteration in ihe 
acted without jurisdiotion. ‘ ^ ' 

(3) tiiat the suit should '' 

upon the footing^that the ’ 

'Relied ’'Act lad, no apnUpeiC^ 








'irn^"oil thb'li#t hot:’ f«iiiMy;i 


Civil 

^ »>ttili!kipi6)id- 

ici^t tl^'.!tAiv wbdQ tlte 8«tii was 

ooifninec^ muki rights of tbs 

phitJ^; ;^) ^ft^tiiyiMUFlDttl|itaat^ y> IthuiCeM 
iMAajI K«B4 za^Bcm. uk e^&. 

• 1 . , , , ' I ’ 

Bagja;. Scoxr, o.i., and Kviartv, 

Uef^rtnee :^{a) 8 B. H. 0. B. 45. F, 

{288) a. S73—Act X of 1(09—Civil Froctdure 
, dodo Zrr of 1882), S. 379 flpjsitca* 
Irilitjf of. 

Tha provisions of S. 878, C. have do 
application to stuls instituted undorAct X of 
1859, 

Where a plaintiff applied to withdraw a suit 
for rent, and the Court pomutted such with, 
drawal disimssed the suit and did not give 
distinotpeiiiiissioii to bring a fresh suit upon 
the same cause of action. 

Held, a fresh suit was maintainable. 

ShvflUt Bolus T. Mahomad Bivendra Pada 
Banerjeo, 12 C. W. N. 893. 

CAiU'BiKa and Sbajui'udoin, jj. 

(288>fl^ B« 878— See Nos. 65 & 101, supra. 

(284) Ss. 373 and 374 — Liimtathon—Suit — 

' Leave to willtdraio-r-Ultra vires —Fresh 
suit—Limitation Act (XV of 1877), S. 14. 

An order giving leave to withdraw a suit and 
tile a fresh suit on the same cause of action, on 
the ground that leave under cl. 12 of the 
Charter to institute it was granted by the 
Begistrar, Was held to be ultia vites, and the 
order was regarded as one only directing the 
plaint to be returned to the plaintiff (a). 

873 of the Code of Civil Proceduie does 
not apply except to cases where the suit is pro¬ 
perly pending in a Court in which the leave 
was gtanted. 

' A plaiht jme filed well within the period of 
But, the le«ve to institute it under 
cL ISei the ChArtet ’Was obtained from the 
Beghitnir, Under the practice laid down by 
.th^miut. it waeby leave withdrawn, and on 
oafish, a ^h suit, with proper leave, 
ym totd thorii instituted but on a date 
wWt fiude^ oircumstauces, the suit 

' Citation, 

'' lein^ .to'withdraw was not 

Ipii^fitad Qodetd Oivil Prose- 

' 1^*; <d -4^ '^®d® 

'ifw to ftod that, 
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,ft was not barred by limitation. Il^uiile v 
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ifMathauiUtt, 12 C.W.I7. 91^. 8<to° 

Fiye'rcHSB, j. 

firfsrence(a) 18 M.LA, S60, F. _ - , 

(235) 8s, 873 and 582—Appeal—Bight Of one 
of several appellants to withdraVjthis appeal aS' 
to his share only. See Gostoms (PusVAb)— 
iKUBBirANOE ANUSVCCESSIOH.No.iS, 119 l^.W. 
R. 1908. * 

(2815-rt) S. 374-See No. 234, sitpra. 

{281C) S. 375—Cotnpivmise decree not in oe- 
cordtmee with relief claimed for 
plaint — Appeal — Frocedhure. ^ 

The father of the plaintiffs mortgaged a 
portion of ancestral land to the defendant and, 
during the f.vT>hcr*s lifetime, the plaintaSs 
brought a suit against the mortgagee for a 
declaration that the mortgage should notaSeot 
their right of luheritance alter l>heii father’s 
dc ith. The parties came to terms and filed a 
roMoama in Court by which it was agreed ’ 
that the plaintiffs were to pay certain amount 
within one week and take possession of the 
mortgaged property. Upon this, the Conct 
passed a decree in favour of tlto plaintiffs fpi^ 
possession of the land in accordance with the 
compromise. Hela, that the compromise and 
the decree passed in accordance therewith 
wore not limited, add did not relate to the 
subject-matter of the smt, which was merely 
for a declaration of the plaintiff’s right to ba^ 
the morigage of the land by their father de¬ 
clared void and ineffectual, so far as their rights 
of succession were concerned, and not for the 
possession of the land. Held, that, therefpre, 
the decree did not relate to so mnoh of the 
subjeot-matterof the Buitas was dealt with by 
the compromise,” and was not final with¬ 
in the purview of 8. 375, and that an appeal, 
therefore, lay from that decree (a). 

Held, that the proper course for the ^wet 
Court to adopt, in the circumstances, Was to 
inform the parties that the te|rms of the com- 
promise could ubt be embodied in a db^eo and 
if it appeared that the compromise was arrived 
at conditionally upon iti^ing incorporated in 
the decree to proceed with the Suit (5). Bfaag 
fll^hv. M»*Ir,7T P..R, 1908*140 P.W.R. 
1908- 
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OtYit l^rOofidUf* CaHe^-iContitiued), 

(3S7| S. 97d—Oral submiusioii to arbitration 
•—Award on sucdi sabiutsiiion—Validity—Appli* 
oa^on to rooord adjustment on the basis of the 
award—Whether can be admitted—Bee Abbi- 
TBunoNt No. 2, 10 Bom> L. E. S66< 

<387*a) S. 376—See No. 106, supra. 

(238) Bs. 31i6 and 487—Unlawful compromise 
by trustee—Admitting beneficiaries as parties 
when troetee not interested. See Hindu 
Temple, No. 1.12 O.W.N. 946. 

(389) 8. B86—Security for costs /rota a woman 
Suit for *tttoney' includes a suit which 
results in a decree for money-—Appeal lies 
against the aider of a Judge siting on the 
Original Side directing security ftom a 
unman—Letters Patent, cl. 13. 

Suits which are not exclusively for money, 
but which will result in a decree for money on 
the relief sought, come wkihin the purview of 
S. 380 of the Code of Civil Procedure. 

An appeal lies against an order passed b\ a 
Judge sitting on the Original Bide of the High 
Court requiring security from a woman under 
S. 380 of the Code of Civil Procedure. 

Such an order is a judgment within the 
meaning of cl. Ifi of tho Letters Patent. Boona 
Bai V. Ihlbhovandai M. Maiv), 10 Bom. L. B. 
337. 

Jenkins, c. and Batcuelob, j. 

(240) S. 380, para. 3—"Such plaintiffcon¬ 
struction of—Infant plaintiff—Next friend 

- —Liability of infant plaintiffs to give secu¬ 
rity for costs. 

The words “such piaiutifi” in the second 
paragraph of S. 380, Civ, Pro. Code, cannot 
be construed as applying to the iDl.>nt plaiii- 
tifi's next friend. 

In the case of infant plamufis, unless the cir- 
oumstances are exceptional, the English prac¬ 
tice, under which they could not be required 
to give security for costs, should lie followed 

(a). Manl Balv. Lodd Oovind Dais, 18 M L.J. 
165. 

• Whi’^, c. j. and Wallis, j. 

Sefemioe :—{a) 28 B. 100, F. , 

. (241) Ss,38v and UO-^Pauper plaintiff,if can 
be required to furnish security for defend¬ 
ant's costs. 

Thfe provisioas of B. -380, of the Civ. Pro. 
Cocto cannot apply to the oase|^f1k person to 
whom^fmisnbn had been, granted unde^9. 

pauper^ as the ellect 


(Mvil ppoosdttpaCeda—(ConfiMued). 
of an order requiring such a person tS fneoisb 
security for the defendant’s cost would be to 
render nugatory the order under S. 410.* 

In making an order, under S. 360 of the Civ. 
Pro. Code, against a plaintifi^who had been 
permitted to sue as a pauper, the Court acted 
in the exercise of its jurisdiction illegally and 
with material irregularity (p). Xouamafe 
Hafisan v. Abdul Karim, 12 C.W.N. 163»7 
C.L.J. 312. 

0 

Buext and Hulhwoou, jj. 

liefetence: —(a) 17 W.R. 68, relied on. 

(241-a) S. 881—See l^o. 300, supra. 

(242) 8s. 389 and 390—Evidence of purda- 
nashm lady talcen on commission on behalf 
of defendant—PlaintifTs right to^ refer to 
such evidence — Practice. 

Under the provisions of 8. 389, C. P. C., 
evidence taken on commission shall, subject to 
8. 390, form part ot the record in tho suit: and 
an> p.irty is entitled t> lefer to such evidence 
as a matter of record. 

Thus, whore the defendant examined a ptir- 
danashin lady on oommission, and the deposi¬ 
tion was filed in the record, but the defendants 
refused to tender it, it was held, that the plain¬ 
tiffs ware entitled to read it as a part of their 
case; and that there was nothing in S. 369, 
C.P.C. to prevent thoir doing so. 

Held, also, that such a procedure was in ac¬ 
cordance with mofussil practice. Man Gobla> 
da Chowdhuri v. Shasbiadra Chandra Chpw- 
dhnri, 35 C. 28. 

Holmwood and Sharfudiun, sj. 

(242-a) S. 890—Sec No. 242, supra. 

(248) 8. 396—Final decree—suit for parti¬ 
tion- Lands not paying revenue to Govern¬ 
ment—Partition by metes and bounds— 
Court, competency of, to act of itself. 

Where, in a suit for partinion ol lands not 
paying revenue to government, there had be^ 
no partition by metes and bounds ^ected, 
under S. 396, Civ. Pro. Code, so that the^nal 
decree contemplated by that section had not 
been passed, held that the suit was to be regard¬ 
ed as still pending, the District Judge still 
lieing bound to pass the final decree, under B. 
396, and that it was not open to tlie plaintiff 
to bring a fresh suit for partition. 

The Court is competent ''to^iass the final 
decree, for partition, {a) under S. 896,0.p.O,, 
without tbe applicfiUon of tlm parties. 
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Civil Prooedun Code-(Coutmued). 

TogApan kppadu Pataalda v* Toiapam Veo- 

kato Baaga btu, 18 M.L.J. 23-d M.L.T. 
828. ' 

Wallis and SAKiaLaAS Naib, jj. 

Re/er^eneet :—{a) 25 M. 277, 28 M. 1!^ & 22 
G. 425. B. 

(244) S. 396 —'''f exhausiive — Judgment, loss 
o/—Be-wrUmg Jiidgment—ParHtion suit, lots — 
Drawing lots—Lots, drawing of—B. 7H, 
Estates Partition Act. 

Where a judgment ha.s been lost, it is 
open to the Judge to re-write frdfii\uemory the 
substance of it. It cannot be expected that the 
Civ. Pro. Code would provide for such a coo. 
tingenoy. 

Semble: A Judge, in making allotmoiitb in a 
partition suit, should not draw lots m the 
manner provided by 8.72 of the Kstateu Partition 
Act (V of 1897), but should follow the proeeduro 
laid down in 8.396 of the Civ. Pro. Code and 
make the allotment of the shares after a full * 
oonsidcration of the rights and objeotious of 
dfheront parties. Mamingh Maraia Singh v. 
Harkhu Uagh, 8 C. L. J. 521. 

BsKTT and Mookbbj££, jj. 

(745) f>'a. dot, 407(d) and SOU—Leave to 
appeal in forma pauperis— Be/erence to 
Subordinate Court—Ftnal dvsposal of the 
applvcation—Appellate Court's duly. 

On an application for leave to appeal m 
forma pauperis, the High Court directed the 
Subordinate Judge to inquire into the pauper¬ 
ism or otherwise of the appellant and report. 
The Subordinate Judge made the inquiry and 
reported that the petitioner was a pauper, and 
also that she had rendered herself incapable 
of appealing as a pauper by entering into an 
agreement, with some persons falling with, 
in the terms of 8. 407 (d). Held that the 
order of the Court calling upon the Sub- 
ordij^ate Judge to report did not operate as 
a finid disposal of the application, and that 
it wae.open to the High Goii^rt upon the receipt 
of the report to consider whether the case was 
one in which leave to appeal in forma pauperis 
ought to be granted. But the High Court 
dismissed the application on the ground that 
tho petitoiier had entered into an j^recuient 
falling within 3. 407 (d). 

In deoi^ng whether leave is to be given to a 
person to appeal is forma paiuperis, it is the 
duty of the Court to have regard to the rules 
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Civil Proeedure Code— iConliwued). 

contained In Chap. XXVI, the right of appeal 
according to the constniotion of 8, 592 of tjie 
Code, being subject to the rules contained in 
that chapter (a) Hainfa Bal v. Moanjae 8iat> 
17 M.L.J. 447 = 8 M.L.T. 11 = 80 M. 547. 

WaiTB, C.3. and Milleu, t. 

Beference :— (a) 26 M. 369, fi. 

(246) Ss 403 and 593—Applictdton for leate 
to appeal as pattper, veriticatton of — 

An application for leave to appeal as a pau¬ 
per under Section 592 of tho Code of Civil Pro- 
coduio contained no schedule of any movable 
and immovable property belonging to the ap¬ 
plicant with the estimated value tljercof, and 
was not verified in the manner prescribed by 
law for the vcrtification of plaints. Held that 
the Court had no alternative but to reject tho 
application. Huhanamad Balamat-uMah y. 
Bam Jiwaa, 110, C.*19. 

Evans, a. j. c. 

(246-a) S. 407 (d) —See No. 245, supra. 

(217) &s. J,07 tC 409 — Sint in forma pauperis 
—Evidence taken for deciding limitation — 
Jurisdiction. 

A Court has jurisdiction to decide tho 
question of limitation under 8s. 407 & 409 of 
tho Code (a). Tho Court before which an 
application is made to sue in forma pauperis 
has power not only to enquire into the question 
5i pauperism, but also as to whether the appli¬ 
cant has a pttmn facie good and subsisting 
cause of action; and for tho purpose it 
may take evidence under 8. 409, Civ. Pro. 
Code. In case of doubt the Court whose permis¬ 
sion IS asked to sue in forma pauperis should 
grant the application if tho applicant has 
made out that ho is a pauper: but even in such 
a case, if the Court pioceud to shift the matter, 
it cannot be said to exceed its jurisdiction, but 
at the most would be acting irregularly, E. H« 
Yeakoba Rao v. Thania Hatiuraja Chatty,4 
M. L. T. 302. 

Abdub Bahim, j. 

References :—(a) 20 A. 299 and 19 M. 197, i\ 

(248) Ss. 407 and 409— Application for leave 
to sue as pauper, when good prima facie title 
to property in suit not established—8ce 
1’ali‘k» Suit, No. 1, 11 O.C. 67, 

(248-0) 8. 409—See (Tos. 247 and 248, supra. 

(248-6) 8. 410—See No, 241, mpra. 

(249) S. 413—W^idrawal of suit on eompro- 
mise—Payment of Court fees-^Fituumal 
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Commiaaiontr's eMthorit^ omr liUgfiiion j 

« musertiing iiomvmmt. 

Where a person is permitted to sue as a pan- j 
per, bat the soit is withdrawn under a oompro- | 
mise, and he gives np hie claun to the subject 
of the suit, the Suit must be deemed to have 
failod witiiin the meaning of S. 412 of the Code. 

It did not succeed in attaining its object, aud 
it is immaterial whether the piaintifi volun¬ 
tarily gave it up or lost it by the dcbision of the 
Court Jo). He is liable to pay the Court-fees 
payable by him if ho was not allowed to sue as 

pauper. 

The Financial Commissioner, Punjab, has, 
under Government rules, full authority over 
litigation in which the Government is concern- 
, ed. And the right of the Government Advocate 
to represent the Secretary of State cannot be 
questioned. Seoretavy qf State for India v. 
Siirju Dae. 104 V. B. 1908 - ICO P. W. R. 1908. 

CH4TTE1U1, J. 

lieference .—{a) 31 B. 10, F. j 

(250) S. 424—Suit against olhcial nut as such 
trespass—Suit for injunction— Notice if 

necessary—Sec Coubt oi? Wabus, No. 1, 12 
'C.W.N. 1066. 

(250-<i) S. 424—See No. 67, supra. 

(251) S. 437—8uU otjainal mntWiUlis—Sutt 
fot mit — Parties — Miwr — Itepresentatum. 

When a suit for rout was brought against two 
persons, in the capacity of mutwallis, but one 
of them who aas a minor was nut proporl> 
served, and up guardiau was appointed on his 
behalf. 


C9vli PMoedar* 

issues, and'lfxaml^ witnesses, Beld, that it 
must be presum^ that the A^urt did gmnt 
leave to the person who presented the plaint, 
after being satisfied thAI It was for the welfare 
of the minor that that ^csoo should be 
permitted to instittUie the sUlt on the minor’s 
behalf, and the Court below was wrong in dis¬ 
missing the suit on 'the ground tiuit leave to 
institute the suit had not been fotm^lygranted 
and recorded. Srldliar Rao V. Kom Lol, 5 A, 
L.J. 633-A.W,N. (1908), 251 = 4 k.L.T. 448. 

Stanley, c. 9., and Ba>i£bji, j. 

(253) Ss, iio and 443—Representation of 
viinor plaintijf—Leave of Uourt-Certiji- 
ceded guardian not appointed-.Compromise 
—Court to decide if for benefit of minors. 

Whore the mother of a minor fs aUoWod by 
Court to act for her son, it is a fair inferenco 
that she viras appointed guardiau by the Court, 
even though there is no formal order in the 
record so appointing her. 

Where the Court act« in contravention of S. 
443, Civ. Pro. Code, and, overlooking the claims 
of the certificated guardiau, appoints somcbodi 
else guardian of the minor, it is a more irrogu- 
lanty. (a) 

Even though there be no order which states 
in so many terms, that the Court has consider¬ 
ed the compromise aud held it to be for the be¬ 
nefit of the minors, it must be assumed, in the 
abbcnce of evidence to the contrary, that the 
Court did its duty in the matter. llfdsppoM 
Zemlndori Co. v. Oobinda Hahto, 8 C.L.7,31. 


Held, that mtUtoallta arc trustees, and that 
the presence of all of them iu the Suit was es¬ 
sential, and that it was properly dismissed for 
defect of parties. Byed Rbdal Rab Chew- 
dkary v. H. C. Eggor, 12 C.W.N. 160= 35 C. 
1^. 

BIaclkaii, c.j. and Guiut, i. 

(261-a) 8. 437—See No. 238, supra. 

(262) 8. diO—Minoi —Suit by nejet friend— 
Notice to certijicaied guardian—No formal - 
order granting leave to next friend to sue — 
Presumption. ' 

A, as next friend of B, a nuuor, instituted a 
suit to liAVe a sale deed executed by C, ^e cer- 
tifioated guaediam of B, set aside, NotiOe was 
issoed toO, uoder 8.440! f^ivil Procedure Coda, 
^d|^)ie shptifnjl no cause,'' No formal order 
gran^^ isAvn itoA-to institute the salt Was 
bat'!,*lli^ Cioort iroueeded to fr^e i 


WoouBOFFB and Coxu, ». 

Reference : — (a) 29 A. 290, approved and 
folloived, 

(254) Ss. 440 & 578—Minor—Suit instituted 

without next friend, effect of—^Irregularity_ 

See Guabdian and Minob, No. 4, 11 O.C. 159. 

(255) S, 443—Court should not appoint as 
guardian ad Idemn person whose act is oafiled 
in question m the suit, even though it is a 

to which S. 443,G.t‘,C., applies. See GOABnjAK 
AND Minob, No, 5,11 0,C. 319. 

(265-a)S. 448-8eoNo. m, supra. 

(256) S. 447—Next friend ceasing to be guar- 
^n under Guardian and War^ Aot—See 
DfCBEE, No. 2, 6 A.h.3. 36, 

(^7) 8. 457—Ouardidli bf mmar pttiifdaff 
resimtdent—Married loonum—Custofn^ 

AliendiUm by fatheyt—NsemUg ktk'" 
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ettc^Ushed—CotisiSitatwn for sale higher 
than the amount necessary to raise. 

A niiiMe plaiqtiil filed a enU, throagb hia 
mother as ,lufi next friend, against bi» father, 
and the ease was decreed. The defendant 
appealed nuking the mother as guardian of the 
minor plaintifi-rospondenf. A question was 
raised wbetbe^ the mother could continue to 
act as guardian, notwithstanding the provisions 
of S. 46t of the Civ. Pro. Code. The Chief 
Court did not consider it necessary to take the 
matter upof its own motion, whe^the appellant 
elected to proceed with the appeal as brought. 

It 

Where necessity for sale of ancestral proper¬ 
ty by a father is established, no doolsration 
should be given in favour of sons that the sale 
would not affect their interests after the 
father’s death, for the meie fact that the pro¬ 
perty was sold at a higher price by a small sum 
than it waanecessary for the father to raise. 
Wadhawa Mai y. Wadhwa, 144 P.L B. 190G 
= 8 P.B. 1908=88 P.W.R. 1908. 

Kessinqton & Chitty, jj. 

(258) S. 461—Mttakshai n joint family—m%t 
by managing member for family debt—Re¬ 
presenting wtiwor CO parcener as nert friend 
—inthdrau'al of decretal numey from Court 
^Next friend if must furnish security. 

A suit to recover a joint family delit was in¬ 
stituted by the managing member of a joint 
Mitakshara family appearing for himself .lud 
as next friend of the other member of the joint 
family who was a minor. decree having been 
obtained and the decretal amount deposited m 
Court by the defendant, the plaintiffs applied 
for the withdrawal of the ammint. 

Held ,—^That S. 461 of ihe Civ. Pro. Code did 
not apply to the case, and the managing mem¬ 
ber could not te required to take the Court’s 
leave and to give socurily under that section 
before being allowed to withdraw the money. 
Hulhav PanhadUtgh v. Hatham Lai, 12 G. 
W. N» 598= 35 C. 661=8 0. L. J. 266. 

Mima and Caspebs^, h. 

S‘i69—Court’s duty in granting leave— 
Compromise ^-^Certificated guardian if to 
take jmrmiasien, of Judge OuM^dkin and 
War^AH (Vlll of 2890)', S. $9—Review 
—Suit to set aside ^ree, if maintainable 
—Praud— Veduation—Juriedidion, 

A oomprdoUse suit Is not one of the acts 
ooateeaplated in 29 of the Gnardian and 
Wands Aet; - hence a oertifieeted grwdian can 


OItU Proeedare Gode-*-(Conftii«ed). 

compromise a suit without obtaining the sanc¬ 
tion of the District Judge. The statutory pr6- 
viston for safe-guarding the interests of minors 
in suits, is contaiued in S. 462 of the Code of 
Civil Procedure. 

The Court in sanctioning a compromise on 
behalf of an infant under S. 462 of the Code of 
Civil Procedure, should record the fact that the 
application .was made to it by the next friend or 
ganardian, that the terms of the compromise 
where consideied bj it, and should in terms state 
that the (juestion whether the compromise was 
for the benefit of the infant was considered. 
Prom the mere fact that the Court passed the 
decree in accordnree with the comp*romise, it 
cannot be inferred that an.\ of those steps pre¬ 
liminary and necessary to the making of tha 
decree had been taken by the Court (n) 

Where a decree is passed on adjudication, no 
separate suit lies to set aside the decree except 
on the ground of fraud, but where it is passed 
simpli upon a compiomise, a suit lies upon 
grounds other than that of fraud (b). 

Where the minom were defendants represent¬ 
ed by their mother and guardian, in the origi¬ 
nal suit as also in the review petition, and the 
application for review was discharged with the 
express direction that the applicant’s proper 
remedy was by way of suit and not by way of 
review, a suit by the minors through a new 
iioxt-friend, their mother and former guardian 
ad litem jjjeing impleaded as a defendant, lies 
to set aside the decree on grounds other than 
that of fraud (t). 

Where the plaintiffs valued their claim in the 
^funsiff's Court at Rs. 500, and issue was taken 
on the point, (which if decided in favour of the 
defendant would have ousted the Munsiff’s ju 
iisdictiou), but no evidence was adduced, there 
wa^no waiver of jurisdiction and the High 
Court can interfere on second appeal (d). ttkll 
Halwal y. Mohesh Halwai, 8 O.L.J. 266. 
Mookebjke and Holmwood, ». 

References .—(a) 16 yii'.R, 232; 17 A. 681; Shi 
B. 109 ; 7 C.W.N. 90; 29 M. 104, F. {b) 84 C, 
88, F. (c) 2 C.L.J. 508, D, (d) 24 M. 48, D. 

(260) S. 462—Leave of Court, must be «x- 
press—Presumption—-Compromise debW when 
to be set aside. See pBnfoOEKiTnRE, No. 1, 
8 C.L.J. 274. 

(260-a) B. 462—See No. 79, supra. 

(261) Ss. 469 S95—Mahomed(m mdher, 
right as guardian of nmor—Poioer to maift 
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^ contract or refer to arbitraiioih on minor'n 
bekeUf—duardian ad litem —Bight to give 
relief to illiterate women imposed «pon— 
Pleader and client. 

The mother of a Mahomedan rtiihor, not 
being the legal guardian of his estate, has no 
power to make a binding contract on behalf of 
the minor ; nor can she-pass a valid reference 
to arbitration on behalf of the miiAsr. 

But, if she be duly appointed as the (luar- 
dian ad litem of the minor, and makes on ap¬ 
plication under S. 52.5 to have an award filed 
in Court, and a decree is passed in terras of the 
awaid, tl» minor is bound bj it, unless good 
caviso be shown to set aside the de.?rec. 

Such a decree is not a nullity on the ground 
that previous sanction of the Court was not ob¬ 
tained under S. 462, C.P*C, 

S. 462, C.P.O., applies only to an agreement 
or ooinpromise entered into by a next friend or 
guardian for a suit. It can have no application 
to an agreement to refer to arbitration where 
no suit is pending. If an award is filed under 
8. 526, and a guardian ad litem is duly appoint¬ 
ed, but shows no cause why the award should 
not be filed, and allows judgment to be given 
in terms of the award, than also S. 462 has no 
application, for there is no agreement or com¬ 
promise. But where a guardian ad litem is 
actually a party to an application to have 
the award filed, that is a party to an agiee- 
ment that no objections shall be filed^n either 
side, then sanction of the Court uuder S. 462 
becomes necessary. And if such sanction is 
not obtained, the Court has power to set aside 
the decree so far as the minor is concerned. 

Though the Court will always be ready to 
give relief to illiterate women who have been 
imposed upon, yet it must observe the ordi¬ 
nary recognized rules of law and procedure" in 
granting such relief. 

In dealing with questions arising between 
pleader andxilient, the client must be identi¬ 
fied with his pleader, and suffer from the eonse- 
qitenoes of his dishonesty or want of skill. 

Hlr Utin Hhnlam Hyderkhui v. KoiMmat I 

9«|»t Khatan, 1 Smd L.B. 100. | 

Lve^S and Cbocch, g. cs. j 

! 

(9l6I-n) S. 470—See No. 177, supra* 

4(262) 8. _4Sld— Attachndtnt on insufficient | 

Proof of mediee— 

j of .i^edBms icithdirawn-‘-Jutiadie<^ 

0an ojs 


Qvtl ProMdare Cede— (Conh'nfrcd)^ 

An order under 8. 488, Civ. Pro. Code, where 
the application has been made on insfufiicient 
gimunds, must neoesssrily cause damage to the 
credit and reputation of the party against whom 
the order is made, and general and special 
damages are recoverable. 

Qiitere: —Whether it is njicessary to prove 
that the defendant acted maliciously in the 
above case. 

f 

The practice as to the form of an order when 
a memorandum of objections has not been 
stamped and has nut been moved, does not seem 
to be UDifoim, but orders dismissing the 
memorandum m such circumstances have been 
made and there is jurisdiction to make the 
order. If there is jurisdiction for making an 
order dismissing an application, there is of 
course jurisdiction to make an order dismissing 
It with costs. Pahuil KnmaraMmi Pillai v. 
Udayar Nadao^ 4 lif. L. T. 308=18 M. L. 3. 
490. 

White, c. j., and Ardca Bahim, i. 
Reference: —11 Q.B.D. 674, Aj^l. 

(262-a) S. 490—See No. 115, supra. 

(263) 8.491—Arrest before judgment-damages 
for wrongful arrest—Damages for arrest cannot 
be tried by counter claim—Practice. Bee BiOH 
Court Rci.eb (Bombay), No. 4, 10Bom. L. B. 
1002. 

(264) 8s. 4.9j?, 49ti—Court's pmrer to issue 
injunction where there is no allegation that 
the property the subject of the suit if likely 
to be wasted or removed by defendants. 

Where there is no allegation that the pro¬ 
perty which is the subject of the suit is likely 
to be wasted or removed by the defendants, the 
Court has no jurisdiction to issue an injunction 
under S. 492 of the Code. 8. Bldvamaida 
Nayinavv. 8. Vangu lyav, 4 M. L. T. 91 = 18 
M. L. J. 302. 

M 1 LI.ER, 3 . 

(264-a) S. 493—-Injunction—Mode of enfor¬ 
cing it—Breach of terms of an injunction 
— Whether it amounts to an offence— 
Whether the Court can punish 8ueh offence 
of motion—Applicaiwa for aancHon to 

prosecute for the offence of—Whether such 
application ogives mtthority to fhe Court to 
punish for disobedienee of wyimcfion— 
CHm. Pro. Cade (Act If S, 195— 

Penal Code (Act XLVafimh 8.288. 

Ths object of paragraph 8 of S.^496, Civ. 
Pro. Code, 1882, is to provide a mode of eofoio- 
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tt 

iug an injunction. It is not to be assumed 
'that tfap use of the word “disobedience” m the 
paragraph entitled the Court to treat a breach 
of the terms of an injunction as an offence and 
% punish such offence of its own motion. The 
Court can act under this section only when 
set in motion by the party, who deems him¬ 
self aggrieved, (g). 

In a^Buit to cancel an instrument of sale of 
paddy, the Court issued an injunction 
restraining the defendant from selling the 
paddy specidod in the document. 

The injunction was served on the defendant 
and afterwards the suit was decided in favour 
of the plaintiff, who afterwards presented a 
petition complaining that, while the injunction 
remained in force, the defendants had sold 
some of the pa^dy, and asked for sanc¬ 
tion under S. 195, Crim. Pro. Code, to 
proseoutB .defendant under S. 138, Penal 
Code. The Judge caused a preliminary in¬ 
quiry to be made and then called on defendant 
to show cause why he should not be committed 
under S. 493, C. P. G., and he committed the 
defendant (present appellant) to the Gnniinal 
jail for four months, the order being passed 
explicitly as a punishment for disobeying the 
injunction. 

Held that the application for sanction to pio- 
secute the defendant did not give the Court 
authority to act under Cl. (3), S, 493, Civ, Pro. 
Code, 1882. Mating Tha U v. Lutchman 
Chetty, 14 Bur. L. B. 276. 

Ibwin, j. 

JUjerence :—{a) 26 M, 494, F. 

(264 b) 8. 493—See No. 264, supra. 

(265) B. 494—order of injunction without 
notice to opposite party, legality of—Sec In- 
JUNonoH, No. 2,11 0.0.151. 

(265-a). 8s, i99, (5) S91 and 633—Interlocu¬ 
tory orders, revision of—Act conferring 
jurisdiction—Poweisto do acts necessary 
to its execution—Order to open a door-way 
to allow Hecsiver for making an, inventory. 

The H^h Court refuses to interfere in 
revision with interlocutory orders, because, 
under S. 691, Civ. Pro. Code, they can be 
made ground of objection, in the appeal from 
the decree. But where the Court of appeal 
cannpt grant q^iy relief for any damage that 
might be caused by such order, it ie not an 
interlocutory, but a final order (a). 

90o 


Civil Prooedure Code— (CoiUinuAf). 

Where an Act confers a jurisdiotion, it implied¬ 
ly grants also the power of doing all sUch aots 
or employing such means as are essentially 
necessary to its execution. The power is, 
however, limited to such acts as are eseentially 
necoas.iry to give effect to the order (6). 

An order by a Sub-Judge to open up a parti¬ 
cular passage by the defendant, to allow a re¬ 
ceiver to enter upon the premises lor the pur¬ 
pose of m^ing au inventory, is without juris¬ 
diction, if the defendant provides another 
means of access through his premises. Dero, 
H.H. Mir HasBanaUkhan v. H. H.Mir Abdul 
HuBBein Khan, 2 Sind L. B. 22. 

PnATT, j.c. and Haywabd, A.j.p. 

licfeiencei '—(a) 18 B. 35 and 1 Slid L, R. 
120, n , (6) 14 B. 157, R. 

(266) 8, $03—Receiver—Appointment of 
receivet to tealiJe amounts of decrees unde) 
attachment. 

Where a decree holder had in execution of 
bis decree attached two decrees hold by the 
judgment-debtor against third parties, it was 
held that section 503 of the Code of Civil Pro¬ 
cedure gave powci to the Court to appoint a 
iGceivcr to realise the amounts of the attached 
decrees where it appeared that by so doing the 
interests of both deoroc-holder and judgment- 
debtor would be bettei protected. Partap Singh 
Y. The Delhi and London Bank, LD., A.W.N. 
(1903), 101 = 5 A. L. J. 583 ^ 30 A. 393. 

Aikmas and Kahamat IIvsain, jj, 

(267) S' $03— Appointment of receiver by High 
CowtiicHdinge.ppeal-Foioerof subordinate 
Coiit t to give direction'^ as svpplemenlat y to 
those gix'cn Ly Ike High Couit. 

Where a person was appointed receiver by the 
High Court, pending an appeal, no other Court 
has power to make an order or give any direc¬ 
tions as supplementary to those give by the 
High Court, or without authority giVeii by that 
Court. Janaki Ammal v. HarayanaBwamllyer, 
4 M. L. T. 268. 

Milleb and Pinhey, jj. 

Reference .'—27 M. 602, R. 

(268) S. 503—Appointment of a Receiver—not 

to be made without special reasons— Bona fide 
possessor with legal title. See Beceiveb, No. 
3, U. B. B. (1908;, 2nd Quarter, Civil Proce¬ 
dure, p. 17. ^ 

(269) S. 603—Principles relating to tb 
appointment of Receiver. See Receiveb,^^. f, 
107 P.R. 1908. 


4 ^ 
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Civil Proeediure Code—-(Ooniinued). 

(369-di) S. 508- SoeNo. 54, supra, 

^(^70> 8s. 503, 505, 588--f3$eeiver, appoint^ 
menf'of—Recotnmendaiion by subordinate 
Judge to District Judge—Refusal by the 
latter to appoint—Appeal. 

A aabordinate Judge recommended to the 
District Judge the appointment of a receiver 
under 8. 505 of tho Code. The latter refused 
to make aoy appointment. On appeal to the 
High Gourt '.—Held, that no appeal lay agaiust 
the order, which was passed under 8. 505 and 
not under 8. 503 of the Code, and respecting 
which no appeal was provided for by 8. 688 of 
tho Code (a). Bai Hani v. Khimchand CokaD 
da>, 10 Bo^. D R. 1037. 

Soott, c s ., and BATOREt-on, j. 

Reference :—{a) 7 C. 719, F. 

(271) Ss. 503 and 588, cl. (24)--Receiver’s 
accounts, orders in passing — Appeal. 

Thadirections which a Court gives in pass¬ 
ing a Receiver’s accounts are not appealable 
under cl. (24) of S. 588 of the Civ. Pro. Code. 
Rapi Keshabati Kumari y. W. 0. MaoGregor, 
12C.W.N 618=35 0. 568. 

Raupami and Shakkcddiu, jj. 

(271-a) 8. 505—See No. 270, supra. ' 

(271-6) 8. .506—See No 79, supra. 

(272) Ss. 506 and 510—Arbitration. 

Held that when parties apply orally to the 
Judge to refer tho suit to arbitration, and the 
Judge reduces their applicaiion to writing, and 
then makes a reference to arbitration, it is not 
open to him, having regard to tho provisions of 
8. 510 of the Civ. Pro Code, to supersede that 
reference, the arbitrator having declined to act. 

Held, farther, that the second paragraph of 
8. 506 is directory only. Abdul Hamid y. 
Riyaz-ad-D!n, 4 A.L.J. 691=AW.N. (1907), 

273 = 30 A. 32. 


Ciyil Prooedore Code^(Oonft»u^). 

References ;—(a) 8 A. 548, F; 181.A. 56= 18 

A. 300, R. « 

(274) 8, 608 et seq—Arbiiration—Aicard— 
Aioard set aside—Court not empowered to 
make a second reference * on the eaine suHIf- 
mission. 

The parties to a suit pending in tho Court 
of a Munsif referred the matters in dispute 
between them to arbitration. An award was 
made and delivered ; but it was, afterwards 
discovered that oue of the plaintifis had died 
before the termination of the arbitration pro¬ 
ceedings, and the Munsif accordingly set aside 
the award. Held that the Munsif had no 
power to make a second order on the same 
agreement of the parties again referring to 
arbitration the matters in dispute between 
them. Pochkaarl Ram y. Najid Rai, A.W.N. 
(1908), 228 = 5 A UJ. 658. 

K iBAMAT Husain and Griffin, w. 

References:-21 A. 314, D; 2 A. 181, 27 M. 

112 , R. 

(274-0) S. 508—See No 270, su 2 >ra. 

(275) Ss. 509, 5‘i:}—Diffeience of opinion, no 
ptoviswn fat—Judgment not in accoi dance with 
a'oard—Appeal, 

When the arbitralois have given an unanim¬ 
ous award, the award is not a nullity, because 
no provison has been made in the order of rc- 
fcreoccfor a contingency that has never arisen, 
v\/j,, that the arbitrators might have diilered. (a) 

S. 522 of tho Code docs not alloiv an. ap¬ 
peal on the ground that the judgment is iii 
escesboftho award, but only on the ground 
that the decree is so. Bepio Behftpy Sen y. 
Krishna Behary Ben. 8 C.L.J. 475. 

CoXE &, Dobb, j.j. 


AlKltAN, 3 . 

References:—8 M.I. A. 184, D, 27 C. 61 
and 28 B. 699, R. 


(273) S. 508—Arbitration—Order ofrefeienct 
not fixing ^ period within which the auard 
is to be made—Appeal, 

Where an order of reference to arbitration 
made by a Court omits to fix a date for the 
deliver/of the award, such omission is not a 
mare irregularity, but is a defect fatal to the 

order and to all subsoquentiiroceedings founded 
f^ei^ (o). Unhmaa Bat y. Ibparkath. A. 
W.hu tisOS), 59=3 A.D J. 141=30 A. 169, 
Stasis, 0. s, and R'ubk 'ii,, j. 


Inferences' -(a) 17 W R. 30 F, 4 W.R. 4 ; 
14 W. E. 150 : and 8 A, 64, D. 

(276) S. 510—Arbitration-Refusal of umpire 
to act—drawer of Court to appoint a fresh 
umpire. 

Held that tectioii 610 of tho Code of Oivi 
Procedure does not apply only to cases where 
a person has signified bis assent to take upon 
himself the duties of an arbitrator or umpire 
and, after so signifying his assent, dies, or 
refuses or becomes incapable to act. PayM-Od- 
din Y. Amin-nd-din, A. W. N. ^ 90 ^), 159 . 

Gbipfin. j. 

Reference :—i8 C. 824, Dm. 
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Civil npOMdan ^ttdu—iConHnued), 

PI • 

(27$^) B. 510—Sm No. 272, supra. 

h. 

(277) * S. SSO-^-Aieard by arbitrator$ in excess 
of iheir authority- SmcA olfter and fur- 

^ ther reliefifiianing of. 

PlamtiSs saad tor a declaration that the 
alienee of a Hindu widow got no more than the 
life-intereBt of t];te widow, and that the aliena¬ 
tion was invalid and inoperative except for her 
life-tMe. They also added a prayer for “ such 
other relief as the Court deemed fit.’’ 

The matter “in dispute in the case" was 
referred to arbitration. The athltraticn passed 
the following award, “ we direct that defendant 
No. 1 do pay Bj. 1,500 to the plaintiffs, and 
that the sale for which the suit is brought be 
declared valid, binding and absolute.’’ Held 
that the arbitrators had exceeded their juns- 
dicion, and that the words “ such other and j 
further relief,” though wide, cannot be held to j 
include a request to tbc Court to create an ob¬ 
ligation which is not alleged to exist. Tikam 
4 m y. fhatamal, 1 Sind, L.B. (Civil), 209. 

CBOUOIt, 3. 

Iteferences :—81C.433 (440), 24 A. 229, 10 
A. and E. (1841)139, B. j 

(278) Ss. 520 and 521—Enforce^nent of award | 
of compensation in a seduction case—Courts 
have only*to look to the provisions of 6’, 520 
and S. 521, Civ. Pro. Code. 

There is no authority for the view that arbi¬ 
trators can take cognizance only of claims m 
respect of which the Begular Courts will give 
relief. In deciding whether an award should 
be enforced or not, the Courts have only to look 
to the provisions of Sb. 520,521, Civ. Pro. Code 
and determine "whether any of the grounds 
mentioned or referred to in those sections is 
shown against the award. The fact that the 
applicant could not have sued the respondent 
for damages cannot be regarded as “an objec¬ 
tion to the legality of the award. ” The Bud¬ 
dhist Dhammathats provide for the payment of 
compensation for seduction, and though such 
^ cases are not now decided according to Buddhist 
Law, oompenaatiqn for seduction is still fre¬ 
quently paid by private arrangement between the 
parties or their families, and there is nothing 
immoral in such an arrangement. According 
to English Law, the consideration of past co- 
hsibitation and previous seduetion does not 
make a bond veld. Such consideration is uot 
held good so as to support a promise not under 
•oal, hot it is not IHHfat Vidag V* Mga 


(^vll ProcadUM Code— (Oontinued). 

Kao, U.B.B. (1908), 2nd Quarter, Civil Pro¬ 
cedure, p. 19. 

Twomey, 3 . '*■* 

(279) Ss. 520 and 522—Award remitted by 
Court for retnsion—Decree im terms of 
revised award—Appealahlity of remittal— 
Constructuv of 8. 622, C. P. C. 

When an award, remitted by Court under 
S. 620, C. P. C., 18 revised by the arbitrators, 
and a decree has been passed by the Court in 
terms of the revised award, the terms of S. 522, 
C. P. C., piecludean appeal on the ground that 
the order of remittal is wrong and that the 
award as originally submitted should have been 
accepted and acted upon (a). , 

When the decree is in accordance with the 
award, the policy of the law is to refuse appeal 
on the ground that an order under S. 520, G- 
P, C,, has been improperly made or improperly 
refused. 

The provisions of S, 522, C. P. C , should be 
strictly construed (5). Subbtah lyav v. Subra- 
mania Alyer, 4 M.L.T. 828 = 3 18 M. L. 7. 485. 

Besson and Wallis, w. 

Eeferences :—{a) 22 M. 203, D. {b) 29 C. 107, 

B. 

(280) S. 521 — Arb%irator receiving evidence 

from one parly m the absence of the other 
—Judicial vusconduct—Setting aside 

awatd—Appeal—Appellate Court's power 
to go behind first Court's aider setting 
aside-award. 

A Court IS perfectly justified in setting aside 
the award of the arbitrators on the ground that 
tbc latter had been guilty of judicial miscon¬ 
duct in having taken the evidmce of one par¬ 
ty m the absence of the other which was whol¬ 
ly unavoidable, and in having omitted to give 
the latter sufficient opportunity to produce his 
own evidence. 

Queere:—Whether an Appellate Court had 
power to go behind the order of the first Court, 
sotting aside such an award. Soba Ram v. 
RamOas, 66 P. B. 1907=159 P* L. B. 1908= 
148 P. W. B. 1907. 

Bobeetboh and SHXfi Dis, 33. 

References:—^ A, 181 3 A. 636 28 A. 408, 
22 M 202. 8 C W. Nt 890, B. 

(280-O)—S. 521—^ No. 278, supra. 

(281) Ss.521,i91, 32—ArUhi^ation—Aw ^ -^ 
Award set aside upon ground not cowe^ 
plated by S. 521—Appeal. 
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Civil Proeedore Coi»-~(OmHntied). 

In a miit pending in the Court of a Munsiff, 
the matter in dispute between the original 
pa^es was referred to arbitration. To this 
arbitration a third person who had boon brought 
upon the record as a defendant under seolion 
32 of the Code of Civil Brocodure was not a 
party. An award was made dismissing the 
plaintiff’s claim, but on an objection being 
preferred to the effect that all the parties to 
the suit were not parties to the arbitsation, the 
Munsiff set aside the award, proceeded with the 
suit, and on the merits granted the plaintiff a 
decree. An appeal against this decree by the 
dcfpndant was dismissed. Both Courts found 
that the defendant who had been added under 
section 32 hhd no interest in the subject matter 
of the suit. The plaintiff appealed, on the 
ground, inter aha that “ the Courts below had 
no jurisdiction to set aside the award so far as 
the parties to this appeal ate coiioorned.” 

Held that an appeal lay, and wap not bar¬ 
red (a). Ramlawui v. Nawal Blagh, A. 
W-N. (1908), 242 =5 A, L. J. 644 - 4 M.L.T. 
400. 

Knox and Gbipfin, m. 

Eeferencen'. —(a) 18 A. 19 and 22 A. 36G, D. 
22 M. 202 and IS M.L.J. 228, U. 

(281.a) 8. 522-See No. 275, 279, sup}a. 

(282) Ss. and 536—Private arhthntwn 
—Aivatd tnade a rule of Court—Appeal. 

When an award made in a private arbitra¬ 
tion has been made a rule of Court and a 
decree passed thereon no appeal will lie except 
BO far .as the decree is iii excess of or not iii 
accordance with the award. Tn this respect 
there is no difference between a decree based 
upon a private award and a decree based upon 
an award made through the intervention of the 
Court (a). Bahadur Bingh y, N^i Puraa 
Blngh, A.W.N. 1908, 64 = 5 A.L.J. 160=30 
A. 151. 

Baskbji aucl Rich^bdr, jj. 

Reference .—(a) 27 A. 526, D. 

(283) S. 53S—Ordet rejusuig to file ague- 
inent to refer to arbitration—Appeal. 

Held, that an appeal lies against an order 
rafosing to file an agreement to refer to arbi- 

tralion. Kbalka Balah IHngh v. Suambar 

Siogli, li 0. C. 116. 

EviNS and GiurPis, a*j. <js. 

dffrmces 5 A. 383,, 3 A. 205, 29 A. 167 
and9%C. 206, B, 


(Mvil Procedure Code— (Confinued). 

(283-a)S. 523—See No. 4, mpra. * 

(284) Ss. 628 and 626, difference between, as 
regards apposl—Be vision—See Appeal, Gene- 
bal. No 2, 68P.W.B. 1907 (P,B.)= 1P. B. 1908. 

(285) 8.535—Appeal —Awai^d, application to 
file, order refusing—Civ. Pro. Code (XIV, 
0/1883), S. 535. 

An appeal lies against an order refusing to 
grant an application to file an award uqder S. 
525 of the Civ. Pro. Code, Bheo Bahg^ Mahtoo 
V. Klrtarfli Bhagat, 7 C.L.J. 486. 

Bhktt and Chittv, jj. 

References 29 0. 167, B; 3 C.L.J, 460= 
33 C. 757, F, 0 A. 186, 26 A.206, not F. 

(285-n) S. 525—See Nos. 66 and 261, supra. 

(286) Ss. 535 and 536—Destruction of award 
after presentation in Court—Whether 
groundf 01 refusing to file award—Whether 
2)arties can be ref Cited to regular suit. 

An application was made to file an award, 
under S. 525, C.P.C. The Court declined to file 
it on the ground that the records of the case 
containing the award were destroyed by fire. 
Held, that, smee the award had already become 
part of the record of the Court, the Court could 
not refuse to file it under S, 626, C. P. C., and 
refer the parties to a regular suit (a). 

The mere fact of the destruction of the records 
of the case docs not necessarily show that the 
investigation will be either long or difficult (b). 
LekhpaJ Khubchand v. Khubohaad Manghlr 
mSl, 1 Smd.L.B. 167. 

Haywaed and Crouch, 3j. , 

References (a) 12 111. 331, D; (b) 7 Bom. 
L. R. 644, R. 

(287) S. .'i36~J^irate award—Order refusing 
to file such award—Appealability. 

An order under S. 526 of the Code, refusing 
to file an award of arbitmtors made out of 
Court, IS appealable as a decree (a). Hnl BftJ 
Y. Ladha Hal, 100 P.R. 1907 = 17 P.L.R. 1908. 
Bobrktson and Eensinoton, ij. 

References .—(a) 26 A. 205, Dias. 27 M. 2ffe; 
29 M. 303 ; 25 C. 757; 33 C. 767 ; 84 P.R. 1907 
(P.B.), F; 25 P.R. 1907 (P.C.)atp. 29; P.R. 
1907, F.R. n. 

(288) S. 536 — Order refusing to Ale award — 
appeal. 

An appeal lies against an order refusing to 
file an award under S. 526 of the Code, inas- 
much as it 'is a decree. Ifauag Hge v, 
BaagaBatham Chetty, 4 L.B.R. 130. 

Pox, c.j. and Moobs, j. 
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Referent 0. 767; 83 C. 757, 27 M. 
265, F ; 28 A. 21, tUaa.', 29 0. 167 and 18 0. 
414, r' 

(388-a) S. 526 -See No. 282, 284, and 286, 
supra. * 

(289) 8.539—Public charitabk trust—Breach 
— suit—Jnrtsdiciion—Court in which swU 
should be brbught. 

Under S. 689 of the Civ. Pro. Code, one of 
two conditions must exist in order to bring 
a suit within its purview. Either there must 
bean alleged breach of any.jwpross or con¬ 
structive trust created for public, chari¬ 
table or religious purposes, or there must be 
some direction of the Court deemed necess.i>ry 
for the administration of auy such trust. IF 
in any suit one of these two conditions exist, 
it must be filed in the Court (mentioned in the 
section) either by the Advocate General or by 
two or more persons interested in the trust, with 
the sanction of the Advocate General previously 
obtained. 

It is not necessary to such a suit that a relief 
should be claimed of the description of the 
clauses (a), (b), (c), (d), and {e) m that section. 
These reliefs are not exhaustive and any other 
relief may be claimed in such a suit. Amri- 
tram Haplnarayan y. Ramji Yallabh, 10 Bom. 
L.R. 87 = 3M.L.T. 172. 

Chakdavabkau and Heatok, 3j. 

(290) S. 539—Whether directory or mandatm y 
—Sanctum of Advocate Qeneral—Pre-exist- 
*ing right of suit whether taken away by 

S. 539—Question relating to jumidiciwn, 
whether can be waived. 

Statutes imposing restrictions upon the sub¬ 
ject's* right of suit must be construed strictly. 
Hence a pre-existing right of suit cannot bo 
held to be taken away by the words of S. 539, 
C.P.C., those words being merely permissive 
or directory, and not mandatory. 

Vnder Hindu Law, a member of the Hindu 
community, interested in a public “ tilcana ” 
or place of worship, can maintain a suit in re¬ 
spect of euch “ fiftana.” And no certificate of 
the Advocate-General is necessary under S. 539, 
C.P.C. 

Questions relating to jurisdiction (as, the 
question that the certificate of the Advocate- 
Genend is neoessary under S. 589, C. P. 0., for 
the institution of the suit) may be raised in se¬ 
cond appeal, though waived in the lower Courts. 


Civil Procedure Code— (Continued). 

There cannot be a waiver of jurisdiotion. Mus- 

samat Kadhlbai, wife of Kitheudas v. Mr. 
Knudamal Bd Dlawn Asumal, 1 Sind. L:1 r. 
155. 

Pratt and Hayward, jj. 

(291) S. 539—Suit relating to charity—Suit 
brought by the Advocate-General at the in- 
stance of relators—Dismissal of suit- Right 
of apjj/eal—Relators cannot appeal in their 
awn right. 

Where a suit filed, under S 539 of the Code, 
by the Advocate-General, at the instance of 
relators, is dism sseJ, and the Advocate-Gene¬ 
ral does not think fit to appeal, it is not compe¬ 
tent to the relators to file an app^l on their 
own account, against the dismissal. Jan Maho¬ 
med Abdul y. Byed Murudin, 9 Bom. Ij.R. 996 
= 32 B. 155. 

Chandavaukar and Heaton, jj. 

(292) S. 539— Suit by some of the subscribers 
of a religious and charitable, society for 
removal of office-bearers appointed undei 
rules of society and not by subscribers, and 
for aawnnts—Suit brought without sanctum 
or consent of Advocate-General. 

In a suit brought, without the sanction or 
consent of the Advocate-General, by some of the 
subscribers of a religious and charitable society, 
on behalf of themselves and all other persons 
interested in the subject-matter of ihc suit, for 
the removal of certain office-bearers from their 
m&pective ofiices, for accounts and for payment 
into Court of the money which may be found 
doe from them to the soeioly, it having been 
found that the officers were appointed under the 
rules of the society and not by the subscribers, 
fhat the subsciibers were not entitled, as of 
right, to make auy claims upon the funds of 
fhe society, and that they were not the bonefi- 
ciavicB of the trust;, held, per Vihite, C.J., that 
they had no right to maintain the suit, even if 
they had obtained the sanction under S. 539, 
C.P.C. (a). 

Held per Abdur Rahim, J., that the presens 
suit, having been brought without the sanction 
or the consent of the Advocate-General being 
first obtained under S. 539, C.P.C., was not 
maintainable2(5), H. A. D’Ofuyy. J. h D’Blly*, 
4 M.L.T, 845. 

White, C.J., and Abdcb Rahim, J. ^ 
References:—{a) SB, 432, not F; {^H%, 
186, 38 C. 789, Expl. 
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(393) B. 539'—Court's power to appoint new 
trustee, mauager or eupetintend^nt of rehg- 
ouii institution -PrcK^eedings to be resort ed to iog 
such action—See Act XX of 1663 (Bbliqioos 
Endowuents), No« 2, 5 a. L. J. 191. 

(294) S. 539—Boinoval of manage; of reli¬ 
gious institution—Necessity for sanction—Seo 
Act XX OP 1863 (Religious Enoowmbsts), No- 
3, 7 P. R. 1908. 

(291-0) S. 539 —See Nos 51, 54 & 55, supra. 

(295) S. 640—Order of Court refusing to make 
conditional decree for foteclosnre absolute— 
Whether decree appealable. See Mobtgaob 
(Forhclobose), No. 1,4 N. L. R, 61 

(5j93.tt) S.,540—See No. 6, supra. 

(296) S. 5i4 — Land given up by Ist lessee on 
receipt of compensatum money in favour of 
2nd lessee —High Cow t declaring 1st lessee 
valid — 2nd lessee entitUd to restitution—set 
off in restitution—equitable relief — adjust¬ 
ment of accounts —“ loho seeks equity must 
do equity." 

In 1880, Z leased certain property to the de¬ 
fendant ; in 1892 the successor of Z granted a 
lease of the same property to the plaintiff. The 
plaintiff sued the defendant and the then repre¬ 
sentative of his lessor for a declaration that 
the lease to the defendant by Z was invalid and 
for possession. The Court gave him a decree for 
possession, subject to the payment of a certain 
sum to the dofendaut as compensation for im- 
provemets. The defendant gave up possession 
of the property ou receipt of the compcnsatiou 
money in March, 1895. The representative of 
the lessor preferred an appeal against the dcoree 
making the d fondant a party. The High Court 
in August, 1897, held that the lease to the de¬ 
fendant by Z nns valid and dismissed the plain¬ 
tiff’s suit. 

Held, that, under S. 544, 0. P. 0., the decree 
of the H gh Court, of August, 1897, enured for 
the benefit of the defendant also ; that the de¬ 
fendant was entitled to possession under hie 
lease of 1880, which was never determined; that 
the refunding of the compensation money by 
the defendant was not a condition precedent to 
his obtaining relief by way of restitution: and 
that he was entitled to ask that the account 
might be adjusted by setting off mesne profits 
against the eompousatiun money, received by 
the plaintiff , from the ti];||e he had been 
wron^Uy ift pi^asession vp to the date of the 
decree (August, 1897). 


Civil trtKWdara €oda~;^(<7<Mtfm«ed). 

Bsfd, further, that,Ahe relief clain^ed by the 
defendant being in the nature of equitable re¬ 
lief,—he being bound to do equity in seeking 
equity, it was not equitable that be should be 
permitted for his own oonvenivnoe, because, at 
the time his right to relief arose,in August, 
1897, be was unable or unwilling to refund the 
purchase money, to postpone applying for the 
relief until the mesne profits bad amounted to 
a sufficient sum to wipe off the amount of 
the compensation money, and that the ac¬ 
counts should be adjusted on the footing 
that the defendant bad done what he ought to 
have done, viz., applied for restitution on the 
dismissal of the plaintiff’s suit by the High 
Cojurt in August, 1897. Erat Madbavaa Man- 
nadi y. Venguat Svrarapa HU Ravi Varnia, 
18 M.L.J. 39. 

Whits, c.j. and Miller, j. 

(297) B. 546—Security bond accepted by a 
Court does not dispense with necosEuty for 
registration—See Registration Act (Ill op 
1877), No. 1,3M.L,T. 317. 

(297-0) S. 546—See No, 5 o, supra and 
No. 334, infra. 

(298) S. 549—Appeal—Order tejecting appli¬ 
cation for rehearing of appeal dismissed 
under S. 549, 

No appeal lies against an order refusing to 
re admit an appeal rejected on the ground of 
the failure of the appellant to furnish security 
for the costs of the respondent under S. 649 of 
the Cod? of Civil Procedure, (o) Fbos Bagam 
v. Abdnl Latif, 5 A L.J. 109=A.W.N. (1908), 
53=3 M.L.T. 921 = 80 A, 143, 

Aikmam and KABiUT Husain, ts. 

Reference :—{a) 18 A. 316, R. 

(299) 8. 549—Rejection of appeal—AppK- 

cedion to have %t reslored on furnishing the 
required security — Limitation. < 

After an appeal has been rejected under b. 
649, C.l'.C., the applicants may appl/'to have 
it restored on furnishing the required security. 

No special period of limitation being provided 
for such an application, the Art. of the Limita¬ 
tion Act which applies is Art. 178. Hga Lq Pok- 
V. Mi San Balog, U. B. R. (1906), Isk quarter, 
Limitation, p. 5. * 

G.W. SpAW,-E squire. 

•* " 

Re/wenrea;—U.B.R. (1893-96), 11, 872j 8 
A. 815) 18A. lOl, S. . . , , . 
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(300) S». S49 tend S3i-^fiejMHon of appeal 
xmfier 5» S49—ApplieaUon for restoralion 
not rnaintainable. 

Ah there is no j^rovision in S. 549 of the Code, 
, similar to that contained in S. 881 peimit- 
tihg an appellant v'hose appeal has been reject¬ 
ed uadot' S. 649 to apply for an order setting 
the dismissal aside, application for restoration 
of the appeal docs not lie. Bankaralinga 
ChetU V.' J^naama Lid Chetti, 4 ]^[,L.T. 416. 

MiLUiis and Pinusy, jj. 

References :~90 A. 143, F 315, Cons. 
and D. 

(300-fl) S. 551—See No. 327, supea, 

(.301) Ss, 561 and 206—Effect of dutnissal of 
appeal—Amendment of decree—-Cinl Pro- 
ccduhCode, S. 206, 

Held, that the dismissal of an appeal under 
section 551 of the Code of Ch il Procedure is a 
decree (a) and supersedes the decree of the Court 
below. The Court, therefore, which has taken 
action under section .551 is the only Court 
which has jurisdiction to amend the decree 
under S. 200 of the Code of Civil Procedure, 
AamaBOblv. Ahmad Hutala, A.W.N. 1908, 
109^=5 A.L.J. 584 = 30 A. 290. 

Kauamat Hvsaik, j. 

Referenus (o) 24 C. 769, 4 C.Ii.J. 6(50 and 
22 M. 293, F; 21 B. 548, dissented from ; 15 
A. 367, 2 A. 819, 26 M. 91, 10 B.L.R. 101. 16 
C. 250, W.N. 1894, p. 58 and Bombay P.J, 
1891, p. 239, Befd to. 

(301-a) jp. 666—Sec No, 2, supra. 

(SOl-b) S. 658—See No. 2, siipra. 

(302) S. S59—Iiesjtondent getting a decree 
(gainst a co-respondent. 

A respondent cannot get a decree against a 
co-respondent, when he has submitted to the 
decree of the Couit of Arst instance and has 
nol Alcd an appeal separately. Lohre v. Sita, 
4 A,L.J.?72=A.W.N. (1908), 4 = 3M.L.T. 170 
=30 A. 48. 

Baskbbji and Aikmn, jj. 

Referent 27 A. 23. F. 

(308) 8.559—Decree made against wrong party 
, —Appeal by thal party-eDecree-holder alone 
made respondent—Appellate Court could 
not bring on record persons against whom 
• the Court of first instance should have 
made decree. 
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Looking at thO language of S.'' 559, C.P.G. 
apart from authority, it would appear to have 
been inserted to protect parties to the suit '^bo 
had not been made respondents in the appeal, 
from being prejudiced by modiAoations made 
behind their backs in the decree under appeal. 
The party whom it is sought to bring on is 
required to be interested in the result of the 
appeal, that is to say, he must bo shown to be 
interested*in the result of the appeal before he 
is brought on, for once he is brought he may be 
said to acquire an mtereat as a result of being 
brought on. When a defendant has been 
exonerated and there is no appeal against so 
much of the decree as exonerates him, no 
decree can bo passed agarost him ih an appeal 
by any other party to a suit as he is no party 
to such appeal, and he cannot be said to be 
interested in the result of such appeal by 
another party unlesi the decree sought to be 
obtained against the respondents in the appeal 
would have the effect of prejudicing him in some 
way or other. A decree having been made 
against a wrong paiuy, it is not competent for 
the appellate Court, in an appeal by that party 
lu which tbe decree-holder alone is msidc 
respondent, to bring on the regaid those persons 
against whom the Court of Arst insUnco should 
have made the decree. Subramaniani Chetty v. 
VeerabhadramChetty,4M.L.T. 104=16 M. L. 
J. 452. 

White, c.j., and WAti.is, j. 

References .■—5 A. 267, F ; 25 C. 609, nol F ; 
31 C 109 : 31 C, 643, B. 

(301) S. 569—Whether respondent can be 
place 1 on record after time to appeal against 
him has expired—See Hegistuatios Act, No. 
4, 12 0.W.N.625. 

(305) Ss. 560 & 588, applicability of, to api cals 
under Act X of 1859 '(Bent Recoveby)— See 
Act X OP 1859 Bengal (Bent Recoveby), No. 
1,7 C.L J. 426. 

(306) S. 561 —Whether cross objections, under 
—can be eiitertainod by Appellate Court, in a 
case where no appeal lies. See Moktgage (Re- 
demi'ttdn). No. 8 , 28 P. R. 1908. 

(307) S. 561—Plaintiff obtaining leave to sue 
]u forma pauperis— Plaintiff partly success¬ 
ful—Aientorandum of objection in forma 
pauperis, ^ 

Plaintiff sued she iSefendant as a pauMr (or 
the recovery of certain property. He obbdlr^ 
a decree for part of tbe property claimed. 
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Ddfendftat appealed against ibis decree. There* 
apon plaintiff filed objections under' S. 561 of 
the Civil Procedure Code, held, that the 
plaintiff may be allowed to take m forma 
pauperis any objections to the decree which he 
could have taken by way of appeal. 

Held, further, that the provisions of Cb. 
XLIV, C.P.O., so far as they can bo made 
applicable, now apply to an objection filed in 
accordance wish S. 561, C.P C. (a) Pio Hlain| 

V. Ma 0, 4 L.B.R. 262. 

Habtnoll, j . 

References : -(o) 1B. 75, 8 M. 214 , 11C. 735, 
D. 

(803) Ss. <5?;/, 577,317—Plaintiff siung for pos- | 
session nr t etui-n of purchase money—Dea ee j 
for possession — Appeal — Appsllati Coutl | 
decreeing return of purchase-money, legal- j 
Uy of—Necessity for mfino of objections. 

The plaintiff’s case was that he purchased 
the plaint house at a Court sale benami m the j 
name of the defendants. He sued to recover i 
possession from the defendant or, in the altei- | 
native, for the purchase-money paid by him \ 
for the house. The Distiict Munsiff gave the 1 
plaintiJ! a decree for possession On apiieal the i 
BRstrict Judge held that the plsmtifl’s suit for ! 
possession was barred by S. 317, C.P 0. He | 
found, however, that the purchase money had | 
been paid by the plaintiff and gave him a decree I 
for the recovery of such sums, lu second appeal | 
by the defendant it was contended that bo 
should not have granted the alternative relief j 
inasmuch as the plaintiff did not put in any 
memorandum of objections under S. 561, C.P.C. 
Held that no memo of objections was necessary 
in the ease. Kuppusawmi Chetty v. Samndra 
yijia Halnar, 4 M.Ij.T. 260. I 

Munbo and Abdcb Rauim, w. j 

Reference .—29 H. 229, D. | 

(309) Ss.561 d 5H3 {A)~Limitation Act, 8. 5 
—Hemorandum of objection insufficiently 
stamped—Defect not being made good, dis¬ 
missal for default—Appeal memo also 
insufficiently stamped—No appeal, being 
only against an order—No case for exten¬ 
sion of time. 

A memorandum of objections filed by the 
respondent was held to be insufficiently stamp¬ 
ed by the lower Appellate,Court, which fixed a 
datjj^wr the defioicnoy to be made good. The 
adiUbnal stamp was hot furnisied, on the ground 
that Ihft hi^^ tribunal had been moved to 
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revise the order declaring that the objection 
was insufficiently stamped ; and the imsmo of 
objections was, in consequence, dismissed for de¬ 
fault. The appeal against the Appellate order 
was also insufficiently stamped. Held : 

That the order, rejecting the objection as 
under-stamped after default made to pay the 
duty ordered, is an “order ” andjiot a “ decree" ; 
and it IS an order against which no appeal is 
provided by the Civ. Pro. Code. * 

Even if It be taken to be a decree, and appeal¬ 
able as such, the High Court, in appeal, should 
not interfere, unless it is established that there 
was in fact no default or that there was suffi¬ 
cient caus^ for excusing the default. 

The failure of the party to obey an order for 
the filing of additional Court-fees is a default, 
irrespective of the legal merits of t^^e order, 
and It affords no sufficient ground for excusing 
such default, that the parly considered thoorder 
to be wong. 

The procedure of a Court cannot be regulated 
by what may be the opiuion of a party or by 
what he may hope to establish against the 
opinion of the original Court in appeal. 

There having been a wilful disobedience of 
an order in this case, the dismissal ^Was but 
pioper. 

If a party feels himself aggrieved by any 
stamp-order, ho may, within the period allowed 
for compliaucc therewith, move a higher Ccuit 
against it but if be bas not succeeded in getting 
the order set aside by the last date fixed for 
obedience, the party must obey the ordev, or 
subject himseif tea valid disposalof the case on 
the ground of his default. 

S. 582 A of Civ. Pro. Code has no afplication, 
inasmuch os the under-stamping was deliberate, 
and not due to any mistake ; and this is not 
a case m which it will be proper to allow any 
extension of time under S. 5 of the Limitation 
Act. 

The appeal to the High Court is under-stamp¬ 
ed. (a). 

No oppoitunily need, however, bo given to 
the appellant for making good the defioienoy 
in the High Court, for two reasons, namely, 

(1) the appeal does not lie, and 

(2) it could not now be stamped within the 

period allowed by the law of limitation for its 
due institation in the Court. GhaalrMB V. 
Jhingwa, 4 N.L.R. 163. , 

SXANyON, A c.j. 

Reference .—(a) 1st appeal No. 16 of 1904, B. 
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(810) SS. 661 d S90~^Effect of latter section 
on former—appeals from orders. 

8. 5do of ths Civ. Pro. Coda makes applicable 
the procedure of S. 561 to appeals from orders, 
and a memorandum of objection will lie (a)* 
Cellammal t. Yel^ppa Neither, 3 M.L.T. 248 
«ie M. L. J. 157. 

Millrb snji MuNSo ,». 

lUffrence : —(a) 21 A. 297, K. 

% 

(311) 8 * 6611—Dismissal of a suit on a preli¬ 
minary point—power of Appellate Court to 
remand the ease—Suit by nsvei sioner to set 
aside an alienation by proprietor in the 
presence of a minor adopted smi. ^ 

Where a suit for setting aside a sale by a 
proprietor brought by a reversioner was dis¬ 
missed on the ground that the proprietor had 
validly adopted a boy and that the plaintiS was 
therefore,^not competent to sue is the presence 
of the adopted boy, held, that the suit was dis¬ 
missed on a preliminary point within the mean¬ 
ing of S. 562, and that the Appellate Court 
was competent to remand the case for deci¬ 
sion on the merits (a). 

Reversioners have a locus standi to sue for a 
declaration of the invalidity of a sale by a 
proprietor with limited powers, in the presence 
of the adopted son, if he is a minor (b) Jiwa 
Singh T. Khaaana, 56 F.R. 1908. 

RaTTiOAN and Siuii Dm, tj. 

Refeimees:—fa) 109 P.B. 1887,98 P.R. 1887. 

16 Id. 207 and 20 M. 25, R. (b) 24 P.B. 1877 
F. 84 P.B. 1898 (F.B.) and 80 P. B. 1902, B. 

(318) S, 56i—Itemand order, validity of— 
Appellant not allowed to challenge the 
validity of the decision on which remand 
mad*. 

Held, that in an appeal from a decree passed 
after a remand under S. 562 of the Code of Civil 
Procedure, an appellant cannot be allowed to 
re-qpen the decision on which the remand is 

made. Kotpal Bing v. Shoo Pruad Blnghi 
10 O.C. 350. 

OaiXisB, 7.C. and Obiffib, a.j.o. 

Refermeee 8 A. 172, B ; 6 B.H.G. 146, F. 
j^l8) 8% 568—“ Preliminary point, meaning 
of—Bemand—8Hit decided with reference 

< to some only of the issues framed,*' 

The only necessary connotation of a prelU 
minaxy point infection 462 C.P.C. ie that it 
should soAoe for the disposal of the suit. Any 1 
■:|IC 
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point the decision of which does Hot enable the 
Court to decide the suit is excluded from the 
category of a preliminary point. Abdol On^nv 
Khan v. Mnhmmad 2^nd*Dtn, 2 P.B. 1908 
(F.B.)«12 P.W.B. 1908ag6 P.L.B. 1908. 
OnARK, 0 f., Ohattebii and Shah Dm, ss. 

Beferences 43 P.B. 1902, 16 M. 207,20 M. 
25 ; 21 M. 172, 27 A. 691. 9 A. 30 (Footnote), I 
O.W.N. 340, B. 109 P.R. 1887, 89 P.B. 1891 
(F.B.), ooBrruled. 

(314) S. 562 — Demand—Appeal from order 
of remand after decision of the suit in accord, 
ance therewith. 

Held that no appeal will lie from an order of 
remand passed under section 562(of the Code 
of Civil Procedure, if such appeal ie filed after 
the suit has been decided in compliance with 
the order of remand and no appeal is preferred 
from the decree in (be suit. Qulxarl Mnl V. 
KaUr-un-niua, A.W.N. 1908, 76^5 A.h.3. 
270 « 30 A. 191. 

AikhaM and Kabamat HuBSAitt, jj. 

References :—29 A. 659, 32 C. 1028, F. 

(315) S. 562—Remand—Preliminary point, 
what is— Liability for compensation — 
Amount of datnages. 

Where by reason of the decision on one or 
more of the issues recorded iu the case, there 
has been no necessity for the consideration of 
the other issues, the suit was dismissed, ou a 
preliminary point. The appellate Court finding 
that the issues considered were wrongly decided 
and the suit wrongly dismissed, remanded the 
case for disposal of the suit after consideration 
of the remaining issues: 

Held, the suit was properly remanded under 
S. 562. 

There were two questions iu the case, vie., 
the liability of the defendant to compenstate the 
plaintiffs, and the amount of damages. The 
Court of first instance held the plaintifis wen 
not entitled to damages and dismissed the suit 
on this preliminary point. On appeal, the 
Court of appeal held the plifintifi was entitled 
I to damages and remanded the suit for ascertain¬ 
ment of damages: 

Held, the remand wcs proper (a). BuUni 
, Sheikh V. Bwdr Khaa, 8 G.L.J. 159. 

CoxB and Doss, 7|. 

Reference (o) 16 )d. 207, F, 

(615-a) 8. 562—Order of remand passed Jiy a, 
single Judge of Court—whether . 

mentLetters Patent, 8. IS^Appeal. 
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An order of remand passed by a single Judge 
of the High Court, under 3. 562, OiV. Pro. Code 
1883, is a “ judgment" within the waning of 
S. is of the Letters Patent, be'tause such an 
order disposes of the suit; and, therefore, an 
appeal lies from such an order, Gopinath Patl 
y. Mohesvar Pradhaa, 35 C. 1096. 

Bampini, A.C.I., Doss, 7. 

Er/erence Unreported, dated 19th Jnly 
1907. in Second appeal No. 2089 of 1906, F, 

(316) 8. 662—Suit for partition—llemand— 
Appeal—Court fee—See Appkai. Geneeal, No. 
3, A.W.N. 1908,40. 

(317) B. 662—Declaratory suit relating to two 
pieces of land dismissed m tota. by the first 
Court upon preliminary point—Appellate Court 
dismissing the suit as to one piece, and remam’- 
ing the case as to the other piece—Inapphcabi- 

' lity of S. 562—Illegality of ocder-Scopo of appeal 
from order of remand. See Appeal (Gknehal), 
No. 8-d, 149 P. W. R. 1908 

(317-a) S. 562 -See No. 97, snpra, and No. 
347, infmi 

(Zn-h). Bn. 662, 56i—-Appellate Cowl, has 
power to remaftd the case for second decision ex¬ 
cept as provided by 8. 662. 

Tbe langusgo of S. 5G4, Civ. Pro. Code pro¬ 
hibits ad appellate Court from remanding a case 
foSveecond decision except as provided in S. 562. 
Azlman t* Bhnria, 138 P.B, 1908. 

Lal Okand, j. 

Iteference-.-ia M. 299 (P. C ), F. 23 A. 167, 
28 M. 445, It. 

(318) S». 562, 56 1 , and 578—liemand by 
Lower Appellate Court—First Court’s deci¬ 
sion not OH a preliminary point,'but on the 
merits—Legality of remand order — Pro¬ 
ceedings subsequent to remand—Nullity- 
Consent or leaner. 

When a Coart of first iasUace decided tbe 
suit, not upon a preliminary point, but on the 
ntonts, the Lower Appellate Court remanded 
the case Under'S. .562, C P.C., for having a new' 
plan prepared. Held that the order of remand 
was illegal, (a) 

‘ \v' 

Even though the plaintiff wa.s not prejudiced 
by tbe order of remand, tbe High Court had 
lutisdietion ^ iaterefen^with the remand. 

Ti^e illegal remand could not be treat^ ^ a 
Edtefs nsf^i^sty, (ft) attd^8#678, C.P.O., has 
, 
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The illegality is not cured by the plaintifi's 
consent or waiver. 

Failure on plaintiff’s part to appeal under Gl. 
(28) of S. 588 cannot be treated as consent or 
waivor, (c) as ho had tbe alternative remedy, of 
taking objection to the remand in second 
appeal (d). 

Nor was it in the power of ^e plaintifi to 
prevent the trial, after remand, before tbe first 
Court from going on. * 

Tlie High Court had no alternative'bnt to set 
aside all the proceedings subsequent to the re¬ 
mand—the decree of the Lowmr Appellate Court, 
tbe second decree of the first Court and the re¬ 
mand order of the Lower Appellate Court and to 
remand the original appeal to the Lower Appel¬ 
late Court for disposal according to law. Paliil 
Chetty V. Rangigdou Naidu, 4 M.L.T. 479. 

Munuo and Piuusy, j. 

References ;—(o) 18 M. 421 & 19 M, 479, 
App. &F. 26 M. 430, R. (ft) 24 M. 61 (P.C.), 
F. (c) 28 M. 437 Discussed * (d) 18 M. 421. F. 

(319) 8s, 562 and 566—Contract mode on be¬ 
half of a minor—Joint Hindu Family — Re¬ 
mand, 

The ruling m Mobori Bibi v. Dharmo Das 
Ghose, I.L.B. 30 Cal. 539 (P.C.) only declares 
that a contract made by a minor is void and 
not voidable, and docs not apply to the case lu 
which a coutiaet is entered into by person of 
full age on behalf of a minor belonging to a 
joint family. 

Where no new issues have to bo framed,' but 
only such of the issues as the first court left 
entirely undecided are to be determined, the 
court of appeal is justified in sending the case 
bock under section 562 of the Code of Civil ’ 
Procedure (a) Heghan Dube v. Pran Singh, 5 
A.L.J. 14=A.W.N. (1908), 10 -30 A. 63. 

Baneeji and' Bichaeus, jj. 

Reference (n) 27 A. 11, 691 ,\R. - , 

(320) Ss. 562,588 and 691—Order of remand 
appeal from, after decree in suit—See Pbac^icib 
N o. 9, 6 A. L. J. 447 (P. B.) 

(321) Ss. 562 and 688 (28)— Al^eal ffom 
remand order—Chief CtmrVs poivep 
into merits of case. 

In an appeal under S,588 (28) againsl a re¬ 
mand order under S. 562, as softn as it is held 
that the remand order appealed is imtwajtH^t- 
ed by the terms of the seefioo* uimmofth »b 
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the case ^as not. been dispersed of by the Court 
of first lustauoo upou a preliminary point, the 
^ief dourt cannot enter upon,- or in any way 
deal with, the spurious preliminai 7 point, 
which, the Lower Appellate Court had wrongly 
held to justify the remand order. Imam Bibl 
V. Ghalam Husiain, 38 P. E, 1908=*86 P. W. 
R. 1908=177 P. L, R. 1008. 

Reid, j. 

Referhufs 1»P. R. 1903 ; 6 P.R. 1892, B. 

(322) S«. 562 and 595—Appeal to Pdvy 
Oountnl — Order of lemattd under S. 563 
whither a final dectee. 

Where a case was remanded itnder S 562 of 
the Code by the Chief Conit, the order ofro- 
nuind cannot be said to be a final docroo under 
B.695, cl. (a), and an application for leave to 
appeal to the Privy Council from such order 
will not be granted under S -595. cl (a), oven 
though the -value of the suit is sufficient to 
warrant an appeal, Bohan Singh v. Jahandad 
Khan, 52 P.R. 1907-=34 P.L R. 1908-119 
P. W. R. 1908. 

JUHKETOKE and Rattkian, jj. 

Itefercnces. —1 A. 726, 26 A. 629, 6 R. 2G0and 
8 B. 548, a; 17 A. 112, Expl. 

{d22-a) Ss, 563and595—}i'mal order -rrehvti- 
nary point—Bob judicata—“ Evtdaicc of 
essential facts.' ’ 

Held, that S. 562 of the Civ. Pio. Code applies 
to a ease decided on a point of law on such 
materials as are available before the parties 
prove disputed documents or adduce oral evi¬ 
dence. 

On reference to 1 L.R. 17 A. 112, held, that 
by the words “ evidence of essential facts,” 
tbeir Lordships meant evidence of facts essen¬ 
tial to the disposal of the case and not merely 
essential to the question which has been 
decided, (a). 

Eeld, iuithei, that an oidct ol totnand which 
will not neoessarily have any cfloct on the 
ultimate decision of the case was not a final 
order withih the meaning of S.595 of the Code 
of Civ. Procedure, (£} damna Prasad y Radha 
Xlihen, 11.0. 0.169. 

Chamikb and Eva»6, j . cs. 
Befer&Mxs:—[a) 17 A. 112 Ezpi, and D. (fc) 
1-0. C.205, 2CK W. J?*, cool., App. 2aof 
1906, R; and 16*B 116, X>. ^ ^ 

(332-6) S. 664—See No. 818, mpra. 
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(S22-C) S, 566—Sec No. 819, supta 

(823) 86. 568 and S23—Additional fridges 
on appeal, when admissihle. 

The legitimate occasion for S. 568 is when, on 
examining the evidence as it stands, some in¬ 
herent lacuna or defect becomes apparent, not 
where a discovery is made, outside the Court 
of fresh evidence and the application is made 
to import it. That is the subject of the sepa¬ 
rate cnaclibent in S. 623. Krithnamehaviav 
y. Naraslmha Charlar, 3 M.L. T. 3(^=3! M. 
114. 

White, c.j. and Miij.ke, j. 

eferenc? ;—31 B. 381, t\ 

% 

(324) 8. 57i — Issues—Court should taisc pro¬ 
per issues—Practice. 

Per Chandavarkar, J ;— "We wish te impress 
upon the lower Coinfs ol appeal the necessity 
of always raising points for determination, as 
required by the provisions of the Civil Proce¬ 
dure Code, in every appeal, before it is argued, 
because they narrow the points in controversy 
and leave little or no room for complaint in 
second appeals.” Govlnd Dattu' Konari v. Yes- 
uji Khandoji, 10 Bom. I. R. 492. 

Chanuvvajikau and Kskuit, jj. 

(326) S 574 —Judgment of the Lower Court 
not complynuj with—Procedure. 

When, m suooiid appaal, it appears that the 
juJgriientof the lower Appellate Court does 
not sulutantially comply with the requirements' 
of 8. 574, C P.C , the proper procedure is to 
make au order setting nsido tbo decree, and 
remaudnig the case to the lower Appellate 
Court to be disposed of according to law (a). 

If the judge of the Court to which the case is 
remanded is the judge who heard the appeal 
in the first instance, and if he considers that he 
can propeily dispose of the remanded case with- 
ont a ra-hearmg of the appeal, the writing of 
a judgment which satisfies the teejuice- 
ments oi S. 574, without te-heatvng the ap¬ 
peal, would be a compliance'with the order 
that the case be disposed of according to law. 
But in all cases, whUire the judge of the Conrir 
to which the case is remanded, is not the judge 
who beard the appeal in tbd first instance, and 
in all cases whore the- ju^ge of the Court le the 
judge who heard t^e Appeal in 4be first in¬ 
stance, but he does not consider that htecan 
properly dispose of Ahe remanded c^e without 
a re-bearing of the appeal, a re-heariHlg is ne6es- 
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CItU PraosdlM tMt^Contimud). 

$Ary in order th»t (iiere may be » eomj^liatioe 
with the order the Higii Court that the case be 
disfosed of according to law. iuNtTCHa PiUai 
V. T. Bedia Beddl, 8 M.L.T. 71 (F.B.)»18 M. 
D.J. 84. 

White, o.j., Waij.ib and MinnsB, n. 

neferMcei 20 M. 496 ; 22 M. 12; ^ C. 97, 
17 B. 428 ; 19 B. S51, B and F. 4 M.H.C.B. 
174, dia$ented from, 

(826) S. 674—Case whore a judgment was 
held not to sufficiently comply with express 
provisions of section—See Eixctmeht, No. 6, 
14 But. L.R* 166. 

fS27) Sa. S7i and S31 ~ Frocedura-~Appeal 
aummarily diamiaaed—Court not bound to 
record full judgment. 

Held, that the provisions of section 574 of 
the Code of Civil Procedure are not applicable 
in their Entirety to the case of an appeal dis¬ 
missed under section 651 orthe Code. Samln 
HaBM r, Piran, A.W.N. (1908), 115 = 5 A.L.J. 
800*-SO A. 319. 

Bubkitt and Aikman, >j. 

Reference :—26 C. 97, diasented from, 

liVl-a) 8s. 574, 578, 584—Appellate judg, 
ment—Omiaaton to state reasons for decision 
—Defect */ cut able—Ground of second 
appeal. 

In a suit on a mortgage bond, the defence of 
the contesting defendant was that the bond 
was executed by collusion between the plain¬ 
tiff and certain other defendants who did not 
appear. The Lower Appellate Court recited 
that the Court of first instance had found that 
the plaintiff was entitled to no relief, and then 
concluded as follows The point in dispute 
is a question of fact and T see no reason to 
differ from the finding of the Lower Court. 
The appeal is dismissed.'* 

Ihld, that the appellate jui^ment did not 
comply with the provisions of 8. 574, Civ. 
Pro. Code The points for determination were 
set out, but the reasons for the decision were 
not stated. 

Held, also, th'at the facts of the case demand¬ 
ed fuller treatment than they received, and 
tha defect was not cured by the provisions of S. 
578 of the Code. 

Defwtin the appellate judgment is a ground 
ofeeormd appMl. («) Shaharnlla Hnadal 
Bu<9» MmAaI. 18 C WiN. 148. 

and Holkwood, ai. 
fl^enee ; 12 ,C- 19i» 6, 


Qill Prooefhire Code—(Con4<»««d). 

(828) 8. 575—Reference by Bench to another 
Judge or Judges—Competency of the laitor 
Judge or Judges to deal teith the ichobf 
appeal. 

When an appeal is referred by a Bench of 
the court, to one or more Judge of that Court) 
under S. 675 of the C.P.C., tha whole appeal, 
and not merely the point or points, on which 
the referance is made, can bo dealt with and 
disposed of by tho Judge or Judges to'whom 
the reference was made. llkung Te t. 
Maung Po Then. 14 Bur. L. B. 59 (F.B.). 

Fox, o.c.;., Bigge, Ibwih and Habt- 
Konn, jjr. 

(329) S. 575— Two Judges hearing an appeal, 
and differing in their opinions—Whether appeal 
should bo dismissed. See Pbactick, No. 11, 14 
Bur. L. B. 257. 

(329-<i) S. 677-See No. 808, supra. 

(330) S. 578 — Misjoinder of different causes 
of action whether cured by—Damage of two 
persons by same tortious act—Right to rue 
as joint plaintiffs. 

Damage vras caused to two members of a 
firm by the same wrongful act of the defen¬ 
dant. The two members brought a suit as co¬ 
plaintiffs for damages. But the plaint was so 
framed that each plaintiff was suing, individu¬ 
ally, for the injury to bis porsonal reputation 
and credit. Held, that, in such a case, each 
plaintiff had a different cause of action, and that 
the joint suit was not maintainable. But the 
two plaiotiffs might, had they so chosen, have 
instituted an accion for the joint damage 
suffered by tbc firm. 

Though it is oiicn to plaintiffs in England to 
join 111 one suit distinct causes of action under 
certain circumstances, there is no such privilege 
conferred by the Code of Civil Prooedurc. 
Under the Code, the plaintiff can do so only in 
respect of the same cause of action. 

The powers of the Courts are derived in lutlia 
entirely from Legislative onactmenfs, and their 
jurisdiction does not commence tUl a suit has 
been instituted in the manner allowed by law. 
Hence, misjoinder of causes of action ia not 
cured by the provisions of 8. 678, C. P. C. Km- 
ghunMal Roohirgm v. Hldiiiiiui RewMhand, 
1 Sind. L. R. (CivU), 181. 

ip' 

Cbogch and Hatwabo, at, o > 

Be/ermeei—n 0.624,26 B. 269,84 C. 662, B. 
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CItU Froeedttr* Qodt->(Co»/inu#c2). 

(381) $. &78—IkfecUi in siting tie. o/plaint. 

Where a plaint on behalf of Govemmeut 
was signed by the Golleotot and by a Pleader 
who was not the Government Plead . bat who 

/jl V 

generally acted for Government and the 
verification was signed by the Collector and 
the Government Pleader. 

Held, per Bahifki, 7.—That the plaint was 
properly preseifted. 

Psr,CMrt»«—That the defects, if any, in the 
s’gnin^apd verification of the plaint, were 
cured by S. 578. Rakhal Chandra Teirary 
T. The Beeretary of State for India In Connell, 

10 C.W.N. 841=8 C.L.J. 34. 

Bampini and Woodboffe, ». 

(883) S. 578—Ground of second appeal not 
affecting the jurisdiction of the Court or the 
merits of the case, but relating to order of 
lower appellate Court remanding case for 
amendment of plaint-•whether second appeal 
lies^on such grounds— See Appeal Secosd 
Appeal bj'o. l-o, 14 Bur. L. B. 122. 

(332-a) S. 578—See No. €0, 254, and 318,327-a 
enpra. 

(332-6) B. 582—Sec No. 235, supra. 

(3S2-C) S. 583 (a)—See No. 309, supra. 

(383) S. SSS-^BesMuium—JUght to apply 
not^fined to parties to appeal—Bights 
accruing during litigation. 

It is not nooessary that a person asking for 
restitution under S. 583, C.P.C., should have 
been a party to the successful appeal, it the 
appeal is in efioct and substance m favour of 
such party. 

Under 8. 583, C.P.C., the parties must be 
placed in the position they were previously in, 
irrespective of an\ other rights accruing to 
any of the parties during the litigation. 
Onngn Prasad t. BfoJo Nath Das, 12 
C.W.N. 642. 

Mitba and Cabpxxbz, jj. 

(338-a) S. 593—Sea No. 161, supra. 

J[334) Ss. 583, 6i5 and 1153—Method of enforc¬ 
ing security bond given under S- 545. 

The efieot of S. 583, read with 8. 253 is that 
the proper method of enforcing a security bond 
given under 8. 545, is by execution. Lalla 
Davaa Karayana Lall y. Hohan Panday, 4 
L. B. B. 197=14 Bur. L. B. 170. 
lawiN,}. « 

Referenexs 12 B, 411; 23 B, 478; 25 fi. 409, 
18 M. 1. 17 aA. 99, F i 15 C. 497 ; 22 C 26 C. 
212, Bits. f 


CItU Proeedura Cede— (Conrinued). 

(385) 8. 584—Second appeal—See Charter 
Act, No. 18 C.W.N. 105. 

(335a) 8. 584-See No, 2, 100, 827, a supra. 

(336) 8s. 584,591, 693, and 699—Review of 
judgment granted for '• any other suffieAent 

reason*'—Objection against the order 
appeal from final decree. 

8s. 584 and 501 of the Code do not control 
j S. 629, so as to confer a right of appeal in a 
ease, where the appeal is not based on one of 
the objections mentioned in 8. 629. 

An objection against the order of admission 
of an application for review of judgment can* 
not be taken in an appeal against the final decree 
except on one of the grounds mentioned, as 
grounds of objections in S. 639. 

Where an application for review of judgment 
is granted for "any other sufiiciont reason" 
under S. 623 of tbp Code, the sufficiency or 
otherwise of the reason is not a good ground of 
appeal against the order (a). Oopala liyar v. 
HamMvaml SHtrlal, 17 H.L J. 663 ^2 M. 

L. T. 519=31 M. 49. 

White, c j., and Beesob, j. 

References ".—(a) 27 A. 695, 24 C. 878, F ; 23 

M. 314, D. 

(337) 8. 586 — Second apjieal— Pecuntai y li¬ 
mit—Practice—Issue—Indian Contract Act 
{IX of 1879), 8. 931—Contract by Agent 
with thud pat lies, where ptinctpal is 
undisclosed —" Discloses himself, ” 

8. 586 of the Civ. Pio. Code contemplates 
rather the original character of the suit than 
the chiraoter which it may subsoqueiitly as¬ 
sume by operation of findings of the Courts. 

Where the rights in a case have to be deter, 
mined by reference to the words of the legisla¬ 
ture, thou those words should be used for the 
purpose of the issues so far as circumstances 
permit. 

8. 231 of the Indian Contrimt Act deals with 
the rights (a) of the principal and (6) of the third 
party in cases where thecontract isenterod into 
by tbs agent without disclosing hu principal. 
The first clause refers to the general oases where 
the rule is that the third party shall have as 
against the undisclosed principal the same 
rights which he would have had as against the 
agent if the agent had been the principal. The 
second clause deals with the particular case 
where the princi^ discloses himself before the 
contract is completed. The second olausebhBuij 
be read as governed by the preceding clause, 
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Civfi jProoedora tiH^-^ConHnUed), 

Th« wcvrdii diBci^tipa bimtelf ” in 8. 231 of 
the Indian don tract Aot must be, ooiis trued 
stnotly. The third party's right tn repudiate 
the ooQtradt arises only where the principal 
hiinsolf makes the disolosnr*; it csnnpt arise 
where the disclosure is made by some ether 
person or the information reaches him from 
some other source, Lakthumandaa Marayan- 
daa y. Attaa K. Lane, 6 Bom. L.R. 731-32 
li. 366.* , 

Jbnki>i8, c,j. and Bai'chkloh, j. 

(338) S. S86-^Provmcial Small Cause Coui U 
Ai't{IXo/l877), bch. I, Art. 31—Suit of 
a Small Cause Cow t nature—Second 
appeal—High Court, 

The plaintiff sued to recover from the defen¬ 
dants Rs. 120 as the value of his share in the 
produce of ccrt.'iin lauds alleged to belong 
jointly to him and the defendants. This right 
was denied in the written* statement. The 
lower Courts dismissed the suit. On second 
appeal, a preliminary objection was taken that 
no second appeal lay, as the suit was of a Small 
Cause nature: 

Held, upholding the objection that no 
second appeal lay. The question of title arose 
incidentally and did not, theieforo, remove the 
suit from the cogniiiauce of the Court of Small 
Causes (a) Kesrisang Banesan^f y. Naran- | 
•ang Manabhai, 10 Bom. L R. 733. i 

Batcheilub and Chaubal, rj. i 

References’ —(a) 17 B. 42 and 21 B 248, J'’, ; 

(339) 8. 587—Talbana not paid with'n fixed ' 

period -Appeal whether can be dismissed for | 
default—See Ai'PEAL, (Gknkbai,), No 3-n 35 C. | 
535. j 

(340) S, ’}fi8~Insohencj/ jnoeeedtnijs, aider I 

by StibaiiiiiMte Judge in — Aj)j>eal. t 

An appeal lies, against an order of a Subor¬ 
dinate ,Judge passed on an insolvency petition ' 
presented in execution of a small cause decree, i 
to the District Court, under 8, 688, C. P. C., 
and not to the High Court, Sami Alyar y. 
Ayilain Vythi Pattar, IM.L.T.^456. 

MUBBO & PlNllKY, JJ. 

References ;-.12 M. 472,15 M. 89, 23 A. 66; 

27 B. 604, Relud on ; 17 M. 877, Not F. 

*(841') S> 688—Appeal dismissed for default— 
Klistske bf pleader-'-Apphcation to have appeal 
le-opened—Opportunity to given to applicant 
to pro^e sufficient cause for non-appearance - 
See BifirtATlOH Aut. No. 4, 1|. B, R.*'(1907),, 
Third UmitatioD. l. 


Ofyll Prooeduirg Code— 

(84i-fli) S. 6S8-Se« Hos. 3,' 76, 89, SOT, SOS, 
211, 305 and 820, supra, 

(841-6) ^(6)—See No. 58, supra, ', . 

(841-e) S. liS8 (cjiit^Seo No. 5, sttprn. 

(841.d) S. ^8 (17)—See No. m, supra. 

(841.C) S. 588 (18)—See No. 227, supra. 

(341-/) S; 688 (24)-.-See No. 271, sttjim. 

(341.p) S. 688 (26)—See No. 831, supra. 

(341-?i) 8. 589-See Nos. 76 &226, supra. 

(341-t) S. 590—See No. 310, supra*^ ^ 

(341-/) S. 691-See Nos. 98, 281 265 a, 320 &, 
336, supi a. . 

(341-A;) S. 592-See Nos. 245 & 246, supra. 

(343) S. 595—“Final decree"—Order of 
remand—Suit to annul tncumbranais — 
Bengal Tenancy Art (1J/J of 1885), 8.167 
— Notice—Ihsmissal of suit on the gi ound 
of nonserctee of notice—Appellate Court 
holding service proved and remanding case. 

Where a suit to annul incumbrances by the 
purchaser of a putni at a sale for its own ar¬ 
rears was dismissed by the Subordinate Judge, 
on the ground that the plaintiff had failed to 
prove the sorviee of notices under 8. 167, Ben¬ 
gal Tenancy Act, but the High Court, on appeal 
bold that the service of notices was proved and 
remanded the suit for the trial of the other 
issues in the case. 

Held, that though the order of the High Court 
was in form an order of remand, it finally 
decided the cardinal point in she case, viz , 
whether the notices wore properly served or 
not. The order was therefore a*' final decree” 
within the meaning of 8. 695 of the Civ. Pro. 
Code (a) Ananda Gopal Gossain y. Maffor 
Chandra Pal Ghowdhury, 12C.W.N. 545 = 35 
C. 618 = 8 C.L J. 168. 

Maclkan, c. 3 , and Doss, 3. 

Reference .—(a) 17 A. 113 and 16 B. 156, R. 

(344) S. 595—Final decree passed on appeal 

—High Court — Appeal—Privy Council — 
High Court's order refusing to admit appeal 
beyond prescribed pfnod, ‘ ^ 

, An order passed by the High Court, refusing 
to admit an appeal presented beyond the pre¬ 
scribed period, is not a " dec'‘ee passed on 
appeal ” under 8. 595 (a) of the Code of Civil * 
Procedure, and is, therefore, not appealable to 
His Majesty in Council. Karamdas DharanuMy 
V. Gahgabal. 9 Bom: L.R. 666= 83 B. 108 (On 
appeal from 7 Bom. L.R. 965 =80 B. 829). ' 

^EKKIHS, C 3. and PBAT3f, i.*' ^ 

illtomMW. —30 C. 679, F. 
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Civil P#®oedi!»*.,Cte^*— 

(844>(i)^S. 595—See Nos. & 822 A, aupra. 

(345) S. 595—Appeal to HU Majesty in 
Cbunoil—^' Substantial question of law”— 
What M a question of fattf-Leave to afpeat 
refused. ' 

The main qu^tion at issue in a suit lor par¬ 
tition of movabie and immovablo property be¬ 
ing wbetber tb4 family was 07 was not joint in 
tjtle and interest, Ibe defendants, on being 
askedNaljattbey would call evidence to prove, 
Bot down a series of facts wicb they alleged 
that they couldpcove, and which, they contend¬ 
ed, indicated that the family was, at the time 
of suit, joint to property as well as 111 other 
respects. The plaintiff admitted the facts so 
alleged, and the parties therefore summoned 
no witnesses on either side. Some documen¬ 
tary evidence, however, was put in, mainly 
consisting of the wiU of the Lite head of the 
family. 

Held that the finding on these data as to what 
was the status of the family was a iinaing of 
f,ict merely and could involve no “ substantial 
question of law” within the meaning of section 
596 of the Code. Parsotam Rao Tai^a v. 
Jaaki Bai, A.W.N. (1908) 7 3 M. L. T. 169. 

I^TANLEV, c. J. and Bubkitt, j. 

(346) S. 596—Appeal—Amandmcnt of deciec 
by way of amplification of its wording—Affir¬ 
mation—See Appeal to Privv CorNcin, No. 1 
62 P. W. R. 1908. 

(347) Ss, 596 and 563-Appeal to his Majesty 
in Council—Appeal fitmi order of remand 
not usually admissible. 

An order under section 562 of the Code is not 
ordinarily capable of being the subject of an 
appeal to His Majesty in Council, though it 
may possibly be so, if the order in question h.as 
the effect of deciding finally the cardinal point 
in the suit. Ram Sarap v. Ram Del, A.W.N. 
(1907), 291=5A.L.J.67. 

Stahley, G.J. and BcBKnv, 3 . 

References .-A.W.N. (1903) 159, F 2 C.W.N. 
p. cci, 11. 

(348) S. 602-fFefwerof Court to extend time far 
*1 giving muniy—ippeed to Privy Counetl. 

The words ofS. 602 C.F. C. though at fiist 
st^bt may appear to be ipandatory yet are 
HieVely 'directory ( 0 ). The Couit admitting 
the appear(tihe Chief Obiibt}, tberefove, can, for 
sufficient cause,“extend the period preacrilxHl^by 
that section lot the fiUng of security and for 


OiyU.,,Afooedar« Bode—(Cotsfimieif); 

making the specified de|K>sit.' SUai* Hath v. 
llatkttHal,87 P.B. 1908=e’153 P.W.E. 190S. 
JoBBSTONE and 

Reference :-(o) 10 0.1^7 {It.6. R.) 

(548-rt) S, 017-See Nos. 119,176,187, supra. 

(349) S. 632—Conditions under which High 
Court can intei/ere with order of court 
below-Revision—Jitroneons decision on 
question of law. 

Undei'S. 622, O.P.C , the High Court can 
Interfere in revision with the Older of the 
C/ourt below only when the ijitter has acted 
illegally or without juiisdiction, and the fact 
that it miy have been wrong on a question of 
law is not a reason for the High Court to inter¬ 
fere. Bobramaala Othtivap v. ^Muauswaml 
Plllal, 3 M L T. 262. 

Sabkaban Naib, 3 . 

(350) S, 633—Chqrter Act, S 15—Analogous 
appeals in superior and inferior Courts— 
Duty of inferior Court to await decision of 
superior Court. 

The High Court has powers either under S. 
622, G. P. C or if not, under S 15 of the Char¬ 
ter Act to interfere in cases where the lower 
Courts have not acted correctly in accordance 
with law. 

Where a plaintiff failed to secure the produc¬ 
tion of an important document from the records 
of another Court though ho took all reasonable 
stops for that purpose and the suit was disposed 
of by both the Court of first instance and the 
Appellate Court without refecfncic to that doeu- 
meut the High Court m revision set aside the 
judgmontsof both the Cmrts. 

When aiipeals preferred lu analogous cases 
are pending, some in an inferior and others in 
a superior appellate Court, the inferior Court 
of Appeal would exercise a wise discretion to 
await the decision of the superior appellate 
Court Hohaat Gobiad Ramaaoja Das v. 
Lakhua Parida. U C.W.N. Il2=8 C.L.J. 43. 
Bbbtt & GopfA, 33 . 

(351) S. 622 -See Nos. 115, 193, 208, 2C5-a, 
sup a. 

{353) S. 633—Revision, vMen allowed. 

Held, that, where there is no irregnUrity. or 
want of junsdiotiob, the order of the Lower 
Court even if eroaeous, cannot Jbe disturbed 
ill revision (a) Dvarha Prasad Biagh y. Jaaki 
Prasad Slatfh. 110.0* 238. 

Ohaiueb and Obebteb, s cs, * ' ' 
Beferen&i-ia) 18 B. 35 ; 6 C;W.N;’''67 
disapproved. 
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CHvU fiMOtdwre C«i»—{V0tUinued}, ^ 

(9S9) 8. SSH—PreHdeney Smalt Ottum Court 
Act, 8f 69—pifforenot oj opinion omong the 
'Judgte ogmlittUmg the Full Bench— 
Diapt^tal 0 / the ctMe according to the opinion 
of the majority — Legality—Juriedictton of 
the High Court. 

Tba Presidency Couits of Small Causes are 
Courts subordinate to the High Court and there 
is nothing in the language of S. 622 of the Code 
or in any other provision in. the Code or the 
Presidency Small Causes Courts Act which may 
be said to IndioatA an intention on the part of 
the legislature to exclude such Courts from the 
api^ioatioa of S. 622 of the Code (a). 

The fact that no fonnal order was made 
granting a new trinl would not preclude the 
case from the operation of S. 69 if the Jud^s 
purported to deal afresh with the merits- of the 
case (bj, P. Rauglah Maldu t. 0. Raogiah, 4 
M.L.T. 288. 

Munro and Abdub Bahiu, tj . 

References:—(a) 110.261,24 0,456, 19 M. 
96, 20 M. 358, 21 M. 282, 26 M. 163, B. (b) 20 
M. 358, B. 

(3.5#) S. GSH—PetiHon for rmsion —Act XV 
of ISSHt (Presidenry SuidU Cause Courts 
Act). S. d8—.WWuml mak%ng application 
to Bench, 

Except in very special oases, the High Court 
will not interfere under S. 622, C. P C., when 
the party aggrieved has a remedy elsewhere, 
e.g., by an application under S. 88 of the Presi¬ 
dency Small Canae Courts Act. Signor Coppa 
Angela v. O'Angelia, 4 M.L.T. 325. 

and Sankaban Nair, jj. 

(366) S. 722—Ctminal Procedure Coie, ss. 
196, 439— Revision—Act No. XVIII of 
1879 {Legal PractUtoners Act) s, 14— 
Jurisdiction. 

A. complaint made by letter by a litigant to 
the Subordinate Judge charging a pleader 
with professional misoonduot was “ filed ” by 
the Subordinate Judge ; but on a similar com¬ 
plaint being sent to the District Judge, the 
District Jndge'hhviug inquired into its authen¬ 
ticity, sent it to the Subordinate Judge for 
inquiry and report. The Subordinate Judge 
Uierenpoa iiutituted an inquiry under section 
14 of the Legal Practitioners Act,as a result of 
^i^ he granted eanetion to the Pleader to 
proseoute for peijory ouaot the witnesaes who 
bad aMeared befoie^Un in the course of the 
.InqtCry, imd thia older was^nfirm^ by the 
Distiicit Judge* , ' 


Ciidl Code— 

Held that the High Court had no juiSadioiion 
to interfere with the order of the Subordinate 
Judge under either section 196 or section 489 
of the Code of Criminal Procedure; nor could 
it ioterfere under Section 622 of the Code of 
Civil Procedure, inasmuch as the Subordinate 
Judge (though he possibly mistook the meaning 
of the District Judge’s order arrested to him 
had jurisdiction to inquire into the truth of the 
charge made against the pleader. Mglhar ^aian 
V. Said Haaan, A.W.N. (1908) 278. « ^ 

Bichabdb and Griffin, tt. 

(355-0) 8. 622—Question of Limitation uvong- 
ly decided—Not a sufficient ground for inter, 
ference under. 

Erroneous decision of the lower Court on 
the question of limitation, though it amounts 
to an error of law' and a ground for second 
appeal, is not a ground for interference in revi¬ 
sion under 8 . 622, C.P.O., (Act XIV of 1882). 
Dari y. Mohanlal, 4 N.L R. 164. 

Skinner, a.i.c. 

Be/cmices: —11 C. 6,15 A. 139, 16 A. 39, 
20 A. 78, IIB. 488 (492), 9 M. 118. 11 C. 6 ,11 
M. 220 (226) 21 C. 799, 15 C. 446 and 12 C.P. 
L.R. 112. 

(355-6) S. 622—No interference by the High 
Court where the right result has been 
reached by theLower Court—Jurisdiction of 
the lower Court to review wrong order. 

Where a Court passed an order under a wrong 
section, it has jurisdiction to review the wrong 
order for sufficient reason ; and the High Court 
will not interfere under S. 622, if the right 
result has been reached and that which was 
irregularly done has been set right. Bdlapra- 
gadaOaru Narayan Rov v. Balia ^wgada 
Janki Ramtidi Oarn, 31 M. 414. 

Miller, i. 

Reference 16 M 424, R, 

{35h-c) S. 622 — Material irregularity — Mis¬ 
taken view of the law by the Lower Court 

The Lower Court’s decree should not be re¬ 
versed by the High Court under S. 622, G.P.G., 
merely because a mistake in law is made. 
But where the mistake of law is caused by thej, 
case not being properly heard, then there will 
be interference by the High Court on the 
ground of material irregularity. DflMdiaal 
Raddl y. KotUal ReddI, 31 M. 458. 

Mii^r, j, *■ 

Btfertnee 26 M. 880. 
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DIGEHT OF OASES. 


Civil Prootdim Code— 

{358} S. 823, pon era of reviaion given to High 
Court, aud by S. 25, Provincial Small Cause 
Courts Act, relation between —See Suali. 
Cacsb Coubts Act (IX of 1887), No. 1, 5 A.L. 
J. 295. 

(357) S. 823—Appeal entertained without 
jurisdiction—Procedure for setting aside—See 
Act VIII OF 1885 ^Tenancy, Bkhoal), No. 28, 
12C.W.N. 835. 

(35^^. 622—Sanction to prosecute refused 
by Court of first instance m respect of certain 
contradictions made by a defendant in two dif¬ 
ferent suits between the same'pairties—District 
Judge according s motion—Whether High Court 
will interfere under S. 022 of Civ. Pro. Code or 
B. 439, Cnm. Pro. Code. See Grim. Pko. Code, 
No. 6, 4 N.L.R. 140. 

(369) S. 622—Proceedings instituted by Dis¬ 
trict Judge under ,S. 476, Cnm. Pu>, Code— 
Whether^ High Court, on ci\ il side, can stay 
criminal proceedings. See Ckim. Piu>. Conn, 
No, 7, 35 0. 909. 

(359-a) S. 022 Compcusatiou money paid to 
Hindu widow—Reversioner’s application for 
reference to Civil Court—Order by Judge on 
reference directing refund of monev already 
paid by Collector-Order not one under S. 82, 
Land Acquisition Act—Incompetency of Judge 
to proceed under S. 32 —No appeal from o*der 
under S. 33—Power of High Court to interfere 
in revision. See Act I of 1894 (Land Acqcisi- 
TioN), No. 19, 12 C.W.N. 1039. 

(^59-l») 8s. 6‘i‘iand SHS—DesirabiUty of at ting 
unde) where other remedies available. 

On an application to the High Court against 
the order of a Suliordinate Judge, where the 
applicant had a right of suit under S. 283, G. 
P.C., it was held that oven in cases where the 
powers under S. 622, C.P.C. might be properly 
exercised, it was undesirable to apply thoac 
special powers when relief could be obtained by 
the ordinary procedure. Sutdas DayaldaB v. 
Mtngatram Bhojraja, 1 S.L.R. 226. 

Ksioirr and Croich, j cs. 

(300) 6s. 832 and Sll—Bepreseniativea of 
decree-holder held by Court below to have 
been ptoperly brought tn-~Deeree-hold«r 
applying for esveeutUm before realisation — 
Bight of hie representafives to rateable dts- 
tribuHon—Objection. 

Where a District J udge had on appeal decided 
that the representatives of a decree-holder 
had been properly brought in -hebl^ that the 
22c 


cavil Proosdttva Coda— (Confimwd). . 

IS^h Court ought not to iptcrlere id revision 
wish his decision on a poipt of this hind (ft). 

Where a decree holder had i^pplied for exe* 
cution before the realisation, bis representatives 
j were held to be entitled to a rateable distribu¬ 
tion and consequently to object under S. 311, 
C.P.C. (5). Aruaagarl Hudall v. Yadivelu 
Madali, 3 M.L.T. 249. 

Wallis and Milleb, jj. 

References •—(o) 21 A. 291 & 24 M. 447, i'. 

( 6 ) 10 M. 57, R. 

(361) 6s.622 and 623— Ground for review. 

The ground for amending a decree on review 
I must bo something which existed at the date of 
I the decree, * 

I Where the only ground relied on was an 
I action of the defendant subsequent to the decree 
I it was held that it could not furnish any ground 
' for review. Annamalai Chettiar, U.R.M.N.lf. 
j T. SvbramaBia Iyer, 4 M. L T. 86 . 

Wallis and Munro, jj. 

References 24 M. 1 , F; 13 B. 330, not F. 

(.361-a) 8 . 623 -See, Nos.96,108, 323, 336 and 
361, supt3, 

(362 & 363) Ss. 6'9d, bUt Decree rendered m- 
I effectual by subsequent decree—Former 
decree not to be considered as reversed — 
j Proper remedy of judgment-creditor is 
I undet S. Oit—New and important matter. 

The projier remedy for a judgment-creditor, a 
decree in whoso favour was rendered wholly 
I ineSectual by virtue of a decree passed in ano- 
1 ther suit, was by application for review of the 
j original caso, under 8 , 624, C P. C , the latter 
j decree being treated as new and important 
i matter; and not under S. 623 as the decree 
j in the original case cannot be treated as having 
been reversed by the subsequent decree, ito- 
tra.mdaa Jeramdaa v.Mlsalr Mangalraal, 1. B. 

L. R. 227. 

Keioht and Cbodch, a.j. cb. 

I 

j Reference :—10 B, 338, R, 

[ (360 a) 6 s. 623 d 626—Discovery of new and 

I important matter—Review of judgment of 
Appellate Court—Due diligence. 

Where a defendant applied for review of the 
judgment on the ground of the discovery of 
new and important evidence consisting of an old 
release deed,^eouted by one of his ancestor and 
stated tlmt the deed was discovered wUbn^he 
happened to dust one of the four or five biwks 
in a shelf in one of the only two rooms in his n 
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Clvtl Proeediire Code—(Confided). 

•i 

hoQRe, held that the defeudant’a BtatemQDt did 
not frove due diligence and that, aetha place 
from whii^ the document was discovered was 
not an unnatural place to gaarcb ter the docu¬ 
ment and ae the document Was of verj' great 
importance, theappUcation should be diemisaed. 

Dhairail T.' Bhejanmsl, 2 Sind. L. 

35 (F.B.). 

Pbatt, |.c. and Caocca and Hayw^jR!), a.j. 
e.a. 

Refermeet :—81 B 81—9 Bom L. R, 61, R. 

(368-6) S. 624—Bee No. 79 & 363, supro- 

(363-c) 8. 626—866 No. 363, supra 

(863-d} S. 629—See Nos. 79 & 336, supra. 

(864) S. 647, deals only with procedure —It 
docs not empower the District Judge to refer a 
dispute about guardianship of minor to abritra^ 
tion—See Act VIII os' 18t3o GtjARDtANa asd 
Wards) No. 1, 5 A.L.J. l6l. 

(364-a) 8 . 647—See No. 89 and 93, supra. 

(364-6) 8. 648—See No. 115, supra. 

(364-e) S. 649—866 No. 130, Supra. 

(366) 8. 652—Power of High Court in 
framing rules under—Bee Hu.h Court Bulks 
(Bombay), No. 1, 9 Bom. L.R. 1138=2 M.L.T, 
410 (F-B )=32B. 14. 

(366) Ch. XXXIX, applicability of, where 
defendant is agriculturist—Bee Jurisdictiok 
(of Sm ill CArb>f Court), No. 1, 1 S.L.R. 243. 

Commission. 

(1) Commission for examtnatton of persons not 

exempted by G.P.C.—Jurvtdwhon of Civil 

Court to issue such commission—Legality, 

A Civil Court has no jurisdiction to iasue a 
commission for the examination of a witness 
on grounds other than those mentioned in the 
Civ. Pro. Code; Btocli jurisdiction is only 
eonferred in the c.asc of persons who are exempt¬ 
ed under the Code from attendance, or are 
unable frcBn sickness or iadrinity to attend. 

The High Court has power to interfere, un¬ 
der S. 15 of the Charter Act, with the orders of 
SubordiTiate Courts passed without jurisdiction 
Ip.) Somaamidnm Chettiar y. Mmilidcavaaaka 
DulitftBiutnauuubMiR Pandtta Sanaadlii, 3 
M.I 4 .T, 246 = 81 M.60. 

Walms and Mtu.B*, sj 

Ji&/srenos ;—(«) 9 C, 295 (|p.C.),’j". 

(2) Eyidenee otptfrda'hashin lady taken on, 
Inbshatf of defendant—HaintifTg right to refer 


CoamimibM—{Concluded). ^ . 

to such evidence—Pmctice—Eee Cit'. Pro. Cods’ 
I No. 242, 85 C. 28. 

GommlflaioBer. 

Special Commissioner—PowA to sell-^Yeat-, 
I ing the property in the special Commissioner— 
Procedure. See Prvctice, No. 14, 19 Bom. I*. 
R 1176, 

CommlttM of a Innatle. 

i ^ 

\ Remuneration to a—Court's jurUxliotion to 
pass the order—Right of lunatic when sane to 
impeach the order- -See Act XXXIV ol 1868 
i t Lunacy, Supreme Court), No, 1,10 Bom. L- 
I R.772.‘ 

Companies Act. 

See Act VI op 1882. 

' Company. 

(1) Contract with a Company—Memorandum 
and Articles 0 /Association—Commission 
contract—Contradt with promoters. 

The Memorandum and Articles of Association 
of a Company embody only the social contract 
that IB, a contract between the share-holders 
interse, and possibly between the share-hold¬ 
ers and the directors, and do not constitute any 
contract between the Company and its promo¬ 
ters. Ahmedabad Jubilee B. A H. Co. v. Ch- 
hotalal Chhaganlal, 10 Bom. L.R. 141=8 M. 
L. T. 1917 . 

Jenkins, c.j and Batchelor, 3. 

{2} Right of share-holdrr of company td in¬ 
spect books and take extracts—Special interest 
and a definite cbjtct, neresiaiy—See Cobpo- 
RATioN, No. 1,12 C.W.N. 825(P.C.). 

Compensatipn. 

(1) Apportionment of, principal of—Maurasid- 
at — Durmaurasidar—Enhancement —Con- 
iract of tenancy—Transfer of Property Act 
—Durmaurasi mokarari, what it connotes 
—Rent, abatement of — Contmgenoy, vaiux 
of, onus of pi oof, on whom. 

The Transfer of Property Act gives no autho¬ 
rity to a landlord to enhance the rent of his 
tepant during the term of the lease, whether it 
bo in perpetuity or for a definite term. 

The word maurasidar does not convey the 
idea of a right to fixity of rent; durmaurasi 
* mohrrari implies fixity of rent. * 

The right of enhancement is not an incident 
of ey^ contra^ of Tenancy. 
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Comp6iiMtion-~(Oo»c^«<i^). 

♦ 

In ft p.-oe«eding for appointment under the 
Land Acquisition Act, no abatement of rent can 
be made without the consent of the parties. 

The compensation is to be apportioned be¬ 
tween the parties according to the value of the 
interest which each of them parts with. The 
Zemindar has a right to the fixed rent and the 
loss he sustaii^d is of so much of his rent. 
Any other possible injury, such as the chance 
of the throwing up the laud and its 

being diminished in value by what l|as been 
taken by Government, and stilt remaining, as 
it did, liable to pay the same jpyenue, is not 
appreciable and cannot be taken into account. 
If there is no abatement of the rent and thepuf- 
nidar continues liable to pay to the zemindar 
the same rent as he had to pay before, there 
would bo nothing for which the zemiudir is to 
receive compensation. The same rule applies to 
the case of a lease in perpetuity with fixity of 
rent (a). ^ . 

The burden of proof is on the zoiniiidar to 
make out his claim and show as to the value of 
a particular contingency to him (6). Satis 
Chander Chattopadhya v. Ral Jaiindra Nath 
Chowdary, 7 C.L.J. 284. 

Hu,!, & Bkutt, jj, 

Be/erencea: —(o) 20 W.R. 370, folhioed . 7 C. 
585, commented on ; (5) 28 C. 146, followed. 

(2) FUintifl suing defendants for recovery 
of land of which bhotr father and they them¬ 
selves recorded as proprietors in 1868 and 1892 
—In 1868 plamtiffs’ fathers recorded as minors 
—Dofendant entered as in possession ou thoir 
behalf—No adverse possession—Defendant 
must be taken to have fully cooiponsated him¬ 
self having been in possession—Defendant not 
entitled to it—Sea Auauuonmickx, No. 1, 97 
P.W.R. 1908. 

(S)—See Act I OF 1894 (Lanq Acquisition). 

CompFomiN. 

(1) Judgmni—Time for ita dating and aign- 

»ing -Partiea can cofnpromiae both before 
and after judgment w delivered—Civ. Fro. 
Code, (Act XIV of 1883), Ss. JU, 303 and 
87J—Aet Vlllofim, 8. 40. 

Meld, that when, a ^udge signs and dates a 
judgment, and the parties lawfully compromise 
the case, and the oompromise has been brought 
to his notice h^Ore he acfually delivers the 
judgment to the pieties in open Court, tho 
Judge has no power to deoline to after it, but 
la rather bound to decide it in accordance with 
the terms of the oompromise. ., 


CSompromlN—(Confintteil). 

Held, also, that it is illegal to sign and date 
a judgment before it is actually delivered in the 
presence of the parties in open Court. 

Held further, that even after a complete legal 
judgment there is no prohibition for the parties 
to come to any lawful terms they wish in 
respect of the subject-matter in dispute. A 
guardian appointed under Act VIII of 1890 can 
at any time, withdraw from tho fguardianehip 
and, if be does so, the Court should proceed 
to act under S. 40 cf the Act and discharge him 
Ouraadltta Hal v. Radha Kiihen, 67 P.W.R. 
1907. .. 

JOHNSTONK, 3 . 

(2 ) Compromise decree made in • a suit for 
money — Minor— Court, sanction of—Decree 
directing immovable projxitiea hypothecat¬ 
ed to be sold for realization of the money— 
Suit for realizalion of balance by sale of pro¬ 
pel ties mentioned in decree—Decree direct¬ 
ing hen on immovable property, is void — 
Registered instruments, if necessary — Regis¬ 
tration Act (IHof 1887), S. 17—Transfer of 
Pi opet ty Act (IV of 1883), Ss. S8,59 and 100 
—Mottgageand charge, difference between 
the tu'o—Civ. Pro. Code (XIV of 1883), 
8.d7.} —Suit Tcattfreaml twope of. 

The provisiouB of S 17 of the Registration 
Act {III of 1877) do not |pply to proper judicial 
proceedings whether consisting of pleadings 
filed by tho parties or of orders made by Court 
when registration would bsotherwise necessary. 

The question whether any particular torm of 
a petition of couipromihc incorporated lu a 
decree, made under the power given by 8. 375 
of the Civ. Pro. Code, relates to the suit or is 
covered by its subject-matter must be decided 
from the frame of the suit, the relief elaimcd, 
and the rilief allowed by the decree on adjust* 
ment by lawful agreement. The mutual con¬ 
nection of the different parts of the relief grant¬ 
ed by a consent decree is an important element 
for consideration in each ease in deciding 
whether any portion of the relief is within tha 
scope of the suit. No hard and fast rule can be 
laid down, each ease being governed by its own 
facts. 

A decree passed on a compromise cannot bd 
regarded as ultra vires simply because it goes 
beyond the subjeot^mattec of the suit and 
contains other condiidons ; if these other con¬ 
ditions are the considerations for the cotllgro- 
mise of the subject-matter of* the suit, they * 
must be incorporated in the deciee {5). 
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Comprotnjaa- (ConHmcd). 

The Transfer of Property Act contemplates 
a between mortgages and charges, 

though, no doubt, the mode of granting relief 
and the nature of the relief, that may be grant¬ 
ed are sunilar, because a decree for sale is the 
only relief that may be granted for the enforce- ; 
moot of a charge. I 

A mortgage is a transfer of an interest iti ' 
specific imi^ovablo property; a charge only 1 
secures ]^yment of mouey out of that property. . 
Either may be created by act of parties, but j 
when the “transaction does not amount to a 
mdhgagc,” and docs not therefore operate as j 
a transfer, it is a charge on immovable 
property. ^ document which only gives a right j 
to payment out of a particular property with- i 
out transfeiing it, creates a charge. { 

If an instrument is expressly stated to be a | 
mortgage and gives the p^wer of realization of j 
the mortgage-money by sale of the mortgaged j 
premises, it should be held to be a mortgage. | 
'J he fact that the necessary fcrmalities of due | 
execution were wanting would not convert the ; 
moitgago into a charge. If, on the other band, > 
the instrument is not, on the face of it amort- { 
gage, but simply creates a lieu, or directs the 
realization of money from a particular proper- { 
ty, without reference to sale, it creates a charge i 
(d). Gobinda Chandra Paul v. Dwarka Nath 
Paul, 7 C.L.J. 492 = 12 CAM N. 849 - 36 C. fc37. . 

Miiiu and Caspkbsz, ti. i 

Beferevees .—(«) 25 I A. 9, 2G I A. 101, /<' ; ' 
28 A. 78, 29 M 365, 2 C W.N. 663, Jl , (6) 26 ! 
I A. 101, 28 A. 78, 84 C 466, 2 C.W N. CCS, 5 j 
C.W.N. 4F5, 7? ; 1 C.L.J 388. 5 C Oil, D ; ' 
26 M. 653 Kxpl . (cl 23 O-B D. 239, 12 Q B.l>. 
247, i:, id) 23 Q H.D. 239, It 

,(2 a)~ by Hindu widow in a suit followed by 
decree—Eflcet on reversioners--Sse Hixdv ' 
Law (Wrtiow), No. 5, 5 A.L J. 43. I 

(3) Suit against joint tort-foasors—Compro- j 
raise 'oetween plaintiff and one defendant— ' 
Such cempromise no bar to a decree against the | 
other defendants—Sec Tort, No. 3, A. W.N. i 
(I'JOSj, 190.' 

(4) Unlawfnl, by trustee—Elfoot. Sec ITisut’ 

Tbmple, No 1, 12 C IV.N. 046. ! 

(5) Certified guardian compromising suit-- I 
Sanction of Court if uecessary—Court's duty ' 
ill sanctionihg compromise under S. 462, Civ. 
Pro Code. See Civ. Pito Code, No. 269 8C. 

L.5?266. i 

,* ‘ 

(6) Ill order i^iat a romproinisc may be blnd- 
.iigapon a minor the fea^e of the Couit must 1 


{Concluded). it 

be express—Must bo arrived at after exercise of 
judicial discretion as to the propriety ^of the 
compromise—Presumption—Compromise de¬ 
cree when to be set aside. See Phimooekitcre, 
No. 1, 8 C.L.J. 274. 

((]-«) No order expressly stating that Court 
considered the compromise and was satisfied it 
was for minors’ benefit—Presumption to be 
made, till contrary shown, that Court consi¬ 
dered it and was satisfied. See Civ. Code, 
No. 263„8C.L. ,7.31. 

(7) Suit for sale on a mortgage —Compromise 
by which mortgagee accepted a simple money 
decree--second suit for sale barred—See Oiv, 
Pro. Code, No. 20, A. W. N. (1908), 265. 

(8) When compiomise, entered into by party 
on supposition of doubtful light cau be set 
aside. Sec Traxss'er or Pnoi'ERTy Act, No. 4, 
18 M. L. J. 469. 

(9) Compromise decree not in accordance with 
the lelief claimed lu the plaint—Appeal—Pro¬ 
cedure. See Ci\. Pro. Code, No, 236, 77 1’. R. 
1903. 

Compromise petition -constituting a lease 
and filed in a ciinnnal procecdiiig—Rcgistratiou 
necessary to bo adiuissiblc in evidence—Sec 
lluc.isTBATiON, No. 1,12 C. W. N. 854. 

Ccnditional Dehree. 

An order refusing to make absolute a con- 
dmonal decree for foreclosure, is a—See (Moiix- 
OAC.E, POBEt' 1 . 0 Kl'I{E) No, 1, 4 N.L.R. 64. 

Confession of Judgment. 

— , What amounts to. See Res Jeuioai-v, 
No. 7. llCr.W.R 1908. 

Conflict of Gecisions. 

{1) -amonij the High or ChwJ Com la—Duty 
oj Subordinate Com Is, 

A subordinate Court in the Punjab is bound 
m all cases to follow the niUngs of the Chief 
Court, irrespectively of any conflict of author¬ 
ity that there may be between those tulTtigs 
and the decisions of other High Courts, and u( 
any views which the subordinate Court uiaj 
Itself entertain as to the equities of iho case 
with which It is dealing. Kaiu v. itar Singh, 
103 P.R, 1908 (F.B.)~142P.W.R. 1908. 

CLi.BK,c J., andtCuATTERji and Ratticjan.jj. 

Coment ieeree. 

Rivial claimants, with eqffal rights of pre- 
edjption—Second claimant suing the first subsc- 
queotlj to first claimaant, without impleading 
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CoMfint Decree.— (Concluded! 

* 

first oIsimaDt—Subsequent olahnant obtaining 
consent during pendency of first claimant’s suit 
for pre-emption—Effect of such consent decree 
—See Pbe-emptios, No. 20, 20 P.R. 1908. 

Coaside ratkm- 

(1) Mere nou-passing of consideration whe¬ 
ther a sufiScient test of benami transactions. See 
Bbsaui Tbau^actions, No 3,12 C.W.N.409. 

(2) promise made in wntiiig signed by person 
to be ch^e therewith to pay a barred debt is a 
good consideration—But promise mifst be dis¬ 
tinct and not a mere acknowledgement—S. 25 
(3), Contract Act—See LiMiXATroif Act, No. 21, 

5 A.L.J, 274. 

(3) —for transfer of property— Part being for 
valuable, and part intended to defeat or delay 
other creditors—whether whole transfer void— 
See TitAKss'iSB of Pbopkbty Act, No. It, 7 C. 

L. J. 580. 

(4) —Part of a single—for one object unlaw, 
fill—whole ngreement void under B. 24, Con¬ 
tract Act—See Cootbact Act, No. 11, 10 Bom. 
L.R. 663. 

Suit oil /miidi—Consideration proved dificr- 
ciit from that stated in liundt —See Coutbact j 
Act, No. 20, 3 M.L.T. 405. 

(6) A copy of Koran is a valid considera¬ 
tion for 7ii6rt frif e««-. Sec Mohmkhan Law 
(Dowkk), No. 3, 13 C.W.N. ItiO. 

Construetion. 

Canon of construing specis’l texts in Hindu 
Law— Sec Hinwu Law (iKiiEunANCE), No 2, 

10 Bom. L.R. 149. 

(1) (of Acts). 

(2) (of Dkcbbes). 

(3) (of DKKDfil- 

(4) (of Wiia-h). 

(.5) (OF Wou»b). 

-i-*-(of JUto.) 

(1) Statutes iuterfenng with private rights, 
construction of- See Tenancy Act (Centbal 
B noviMCEg), No. 2, 4 N.L.R. 45. 

(2) Statutes imposing restrictions upon the 
subject's right of suit to beconsttuedstnctly.— 
Sec Civ. Pno. Conn, No. 290,1 Sind, L R. 155. 

(3) —ooiistruction of statutes by lefercuce to 
repealed Statutes, when permiasiblc-Statutc 24 

6 25 Viet., C. 105, referred to as throwing light 
on 28 A 29 Yiot., C. 15. See Jcbibdiction (of 
High Cocbt), No 1, 12 C.W.N. 657. 

<4) Rules framed by MunicjpBlity—Construc¬ 
tion of rules—Sec Mcnicipality, No. 1, 10 
Bom. L.B. 622. • 


I Cimitruetion— (Coufmued). '' 

I 

I -1— (of Acte}— (Comluded). 

I (5) Bights in a case to be determined by re- 
, ferenoe to Legislatnro’s w’ords—Those words 
should be used for the purpose of the issues. 
See Civ. Pao. Code, No. 387, 6 Bom. L, R. 
731*82 B 356. 

I (6) In matters of procedure, amending Acts 
j affect legal proceedings commenced under re- 
; pealed pspvtsions. See Act VIII of. 1885(Bkn. 

' OAL Tenancy), No. 28, 12 C. W, N. 987. 

(7) Extension of principles underlying the 
, existing law to new phases of affair^ by analogy 
; and other methods—Bee CfiiM. Pno. Code, No. 
j 19. P. W. B. 1908. 

(8) A remedial mc.vsure must be liberally 
construed so as to advance the remedy—See 
Act II OF 1906 (Mamlatdab’s Cocbts Act), No. 
1, 9 Bom. L.R. 1179 * 32 B. 46. 

(9) Expression ” whether that right has ac¬ 
crued before or after its comineucoment'* in S. 
2 (3) of Punj »b Pre-empt'oa Act, 1905, includes 
light created by Act itsalf-^Soe Act II of 1905 
(Pre-emption), No. 5, 22 P R. 1908. 

Whether benefit of the 4th exception to S 37 
of Act XI of 1859 can be extended to cover 
lands, included in lease, whereon buildings and 
tanks, etc , have not been constructed—exoep- 
tion limited only to land coveted by buildings, 
tanks, etc.—Sec Act XI of J859 (Revenue 
j Sale L.4w), No. 6,12 C.W.N. 1029. 

; — 2.—(of Deerees). 

I (1) Deacial amount directed to be paid by 
I defendant from fuiuir wages—Intention oj 

* parties to be coHsideted. 

1 

j Where the defendant is directed by the de¬ 
cree to p.iy future wages at a certain rate “ til] 
date of payment," the decree is not declaratory, 
but one capable of execution (a). 

In deciding the question whether a decree is 
declaratory or capable of execution, the inten- 
tion of the parties must be taken into eonsidera- 
tion (b) Thamarassorl Rama Nambiasan y. 
Mcelcdiandaa Nambuilri, 4 KI.L.T. 330. 

Sankauan Naib and .4 bdub Rahim, jj. 
Ileferences (o) 7 51. 80, 12 M. 183 and 
L.l’.A. 13 of 1906, n. (b) L.P.A. 13 of 1906, 

F. 

(2) Appeal dismissed at accepted'*mth costs ” 
—Meaning of. * 

Whore the words of a decree arc apeii to 
doubt that construction must be placed on the 
words used, which does not impose a liability 
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CoMiruetioB -(OonHaued}. 

-2—(of Oeorooi)— (GomUuUdj. 

oil /‘he judgment debtor, whtph is not in ex¬ 
press and specific terms imposed upon him. If, 
therefore, an appeal is dismissed ot accepted 
“withoMts,” aimplioiter, the proper interpre¬ 
tation of the words “ with costs " is that the 
costs ot the appellate Ckmrt alone are awarded, 
and not the costs of the lower Court, Bafcshi 
Ram V, Ganiaao, 18 P.B. 1907 = 50 P.L.B. 
1907*102 P.W.B. 1907, Sup. No. 1.‘ 

Ghattuiui and EarriCAN, jj. 

R6ferew.es :— P.B. 1877, F, 19 W.B. 152, 
D. 

(3) Power of executing Court to refer to judg¬ 
ment and o£her documents to interpret decree 
—Bee Decubi:!, No. 4, 60 P.W.B. 1908. 

(4) Decree imposing a condition -Construc¬ 

tion—See Limitation Act, No. 132,17 M.L.J. 
5Ce. * 


-3—(of Deedsl. 

(1) Maintenance^ deed, comtructwn cf — 
' “ Puira Prudradi sanlan,” mcanvuf <>/— 
Intentum. 

la construing a deed, the question is, not 
what the parties to a deed may have intended 
to do by eutoring into the deed, but wbat is the 
meaning of tbe words used in that deed. (a). 

The words “Pw/rn Pauiradi santan” (sons, 
grandsons and the like issue) have a definite 
and well-ascertained meaning and mean all 
the heirs, male and female, though the two 
heirs expressly mentioned arc the first two of 
the male heirs (6). 

The word ‘sanlan' means ishuc both male 
and female (c). 

In a deed of maintenance, the grantor used 
the following words . ■' Upon your death, your 
sons, grandsons and the like issue, that is, 
your male successors in the descending line 
shall continue to get the same." 

that the words "j-our male successors 
in the descending line" are not explanatory, but 
are used in a-rcstnctive sense to exclude female 
heirs. 

Iteld, on a construction of the deed, that, upon 
the death of the wife leaving a daughter, no 
right Id the maintenance allowance accrued to 
the husband. Kli^orl Vohaa Smayid V, Bblb 
Cboadn Lohlrt, 7 G L.3^ 291. 

gTKrsKN and Hookebibb, it. 

• Is 

Btferenus 9 H L.O. 114 (116), Pi 8 C. 
L\J. 2aM984), n 0.L,J» 208 {916) = .34 C. 368 


CoMtrucHoB— {Continued). 

-4—(of Doodi)—(CuttfMMMd). ' 

(367), R; (6) 8 LA. 46 (62)=7 C, 304 (31f),'5 I. 
A. 138 (147) * 4 C. 23 (27) 2 C.L.B. 839 (848); 24 
I.A. 76 (88)*24 C. 884 (849), B: (o)7 W.B. 820, 
24 W.B. 268, R. 

(2) Deede executed in the mofussit — Liberal 
construction—Charge—Intention to make 
land security for paynmit 0f debt— Trans¬ 
fer of Property Act {IV of 1882), 8, 200. 

Ducunieirts executed in the mofos^ come 
; within the statement of the Privy Council in 
j 6 M,I.A. 411 that " deeds and contracts of the 
I people ot India ought to be liberally construed. 

' The form of expression, the literal sense, is 
, not to be so much regarded as the real meaning 
> of tbe parties which'' the transaction dis- 

I 

' cloroh.” 

I Where having regard to all ihe circumstances 
I of a transaction, there remains no doubt 
j that a document is sufficient and does show an 
I intention to make the land security for the 
{ payment of the money mentioned therein, the 
document deed create a charge. Janaurdana 
Yishno T. Anant Laxmanshet, 10 Bom. L.B. 
675 = 82 B. 386. 

I 

I Jknkins, c.i. and Datchelok, j. 

1 Itefeience: —6W I.A. 411, B. 

! (3) Grant— Construction, of— Forfeiture- 

, Bight of t e-entry. 

T granted s miras taluq to his widowed 
daughter at a rent, for her life, and on her death 
to her addpted son, if she adopted one, for life, 
and after him to his sons, grandsons, &cl, by 
right of inheritance, in the male lino but witli- 
! out any power of alienating the property. In 
case the grantee adopted no son or her adopt- 
! ed son died without any heir in the male line, 

I the property was to revert to the grantor or his 
I representative. It was also provided Idiat the 
j property could not be attamied ot sold foe any 
j debt incurred by the grantee or her adopted son, 

I grandson, &c. In case of attachment or sale^jt 
I would bo void and the property would come 
I into the khas possession of the grantor or his 
{ representative. 

Held, the grant did not create an absolute 
estate .in the daughter. At the same time the 
grantor had no right to re-enter in case ot a 
voluntary alienatfda. That right was limited 
to cases of attachment pr sale. 

When therefore the grantee made n gift of 
the property to her adopted son, held, the gift 
t was vnid, but the grantor or his representative 
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Ooutrnedoa— (Con/ttittAl). 

-8—(of Deed!) —(Cmimued^, 

could opt obtain hhaa possession of the property, 

Dharam Kaata Lalilri Obaudliari v. Shiba 
Baadari Debya, 6 C.L,J. 188. 

Stspbekb ahd H 01 .MV 001 ), iJ. 

(4) Government Kist~ Enhancement—WhetJter 
mortgagor of mortgagee bound to pay — S, 
P6, Transfer of Property Act—" Contract 
to Vi^^cmtrary". 

Where the question was whether the amount 
of enhancement in the Government kist was 
to be paid by the mortgagor or.;ttie mortgagee 
and turned on the construction of the kanom or 
mortgage deed, which contained these terms: 
•=“In coDcideration of an i dvanoe of Rs. 79, 
580, tbo mortgagee is to hold possession for 
13 years, of laud yielding apaffmn of 80 paras of 
paddy and Bs, 40 and is to pay a purapad of 
12 paras of paddy and 12 fanams and 50 cocoa- 
nut Icavcs'baving deducted interest and Gov¬ 
ernment levenue 

held, that there was nothing in the deed to 
throw on the mortgagor the burden of provid¬ 
ing the enhancement in the Government re¬ 
venue, there being no contract to the coutary 
within tbo meaning of S. 76 of the Transfer of 
Property Act, and that the law required the 
mortgagee to bear the burden if he was not 
relieved of it by his contract. M. Tnppan Nam- 
bndrl v. y.P.Cfatnoa Pari Kutti. I 8 M. L. J. 
31. 

Mir.LK« & MunbO, 31. 

Reference : -14 M L.J, 488, referred to by the 
Editor. 

( 6 ) Deed of gift limiting lights of douce— 
Condition that donee should keep property for 
life—Declaration that donor or his heirs to 
have no claim to property given—Absolute 
ownciship conferred on donee—See Costoms 
(Pubjab), inheritance and^successiun No. 2,72 
P.W.R. 1908. 

(C) Deed of wakf, construction of. Sec 
MahomedanLaw {Wakf), No. 1,11 O.C. 48. 

(7) —construction of grants—Secondary evi¬ 
dence—See Bvidkhcb Act, No. 6 , 7 C.L.J. 90. 

( 8 ) Provision to make over land on failure to 

redeem mortgime at a certain time—Effect— 

Construction of the provision—See MoBTaaoK 

(REDEMmoB), No. 6 , U.B.R. (1907), 3rd 

Quarter, Mortgage, 1, 

• ** 

(9) Mortgage of revenue paying land with 

possession—Mortgagee to receive malikana by 


ConkttBcUob— (Continued). ! 

-3—(of DMda)— (Cmeluded). 

way of interest and a certain rate wUhm a flf ad 
time, or to get actual possession in case of de¬ 
fault—Relationship of landlord and tenant not 
thus created. See Jubisdictiob (of Civin aku 
Bbvekuk Courts), No. 9,17 P.W.R. %08. 

(10) —See Wajibtjlarz. 

(11) —See PRE-EMraioN. 

(12) Construction of compromise of previous 
suit—Effect of compromise—Hindu Ijaur-- 
Impartable estate—See Hindu Law (Impar¬ 
tible Estates), No. 1, 5 A.L J. 425. 

(13) Absolute sale or gift in favour of temple 
—Power to appoint manager of land—Deed m 
donor’s custody—Effect—Construction of deed 
—Subsequent conduct of parties. See Reli¬ 
gious Endowments, No. 6, 18 M.L J. 304. 

(1) Construction tf mortgage-deed—Suit for 
redemption—Possession on default of paymtut 
of interest, stipulation for—Interest. See Mort¬ 
gage (Redemitiok), No. 22,11 O.C. 328. 

(15) Testator bequeathing ‘money’ to legatees 
—Intention of testator—Term need noi be 
Btiictly construed. See Will, No. 8, A.W.N. 
(1908), 206. 

(16) Mortgage—Construction—Unconditional 
promise to pay, if implies personal Jiabihtj'— 
See Transfer of Prcfkbtv Act, No. 61 a, 13 
C.W.N. 138. 

(17) Effect of words “as if- due date has 
elapsed” m a mortgage deed—See TaaNsFER of 
pROPERTV Act, No. 44, 10 Bom. L.R 203, 

-4- (of WHb) 

(1) Bequest to widow for life wiibpower of 
alienation—Gift over. See Hindu Law (Will), 
No. 1, 12 C.W.N. 412. 

(2) See Will, No. 5, 10 Bom. L. B. 97. 

(.3) Construction of Hindu wills—Ordinary 
notions and wishes of Hindus with respect to 
devolution of - property may be considered— 
See Hindu Law (Wills), No. 2, 12 C.W.N. 
729. 

(4) Effect of word “Malik” in will—Effect 
may be modified by context—In oonatrmng 
will, Court, must look, and give effect, to all 
its clauses. See Hindu Law (Will), No 4,8 
C. L. j. 20. 

• 

(5) Hindu will->-lntention of testator, Jiow 
far guide in conatruction—Absolute estatff— 
See Hindu Law (Wills), No, 3, 1 Sind L.R, 
211 . 



Ijabt malt) own«i‘’» will niakiug daaghfier’8 
nan Icarto,—Oonstruotion. Sae Hindu Law 
(W nx>, No. 6, 4 M.L.T. 9. 

(7) Qtftto daughtet-indaw for sustenance, etc. 
—See Hindu L\w (Witts), No. 7, 4 M.L T.198 

(8) ^ Gonetruction of term “malik" used in 
will to be medo with reference to its context 
and other circumstances. See Hindu Law 
(Inh&bitancb), No. 5 8 G.L.J. 369« 

l9)Per8ona designata~B,mma and motive of 
gift—Adopted son—Description. Bee Witt, 
No. 10,5 A.L.J. 626. 

(10) See Act XXI of 1870 (Hindu Witts). 
No. 1, 4 M.L.T. m 

-6—(of Words.) 

(1) “Vagaira"—Meaning of—Palmy tabs etc., 
if include mango trees, 

A clause in a patah runs thus: —" you have 
no connection whatever with the palmyrwhs, 
dates, babul and other (Vaigaira) trees standing 
on the said lands". 

Held that it may be reasonably doubted 
whether fruit trees like mango trees can be 
properly said to fall within this clause. The 
term "vaguira” should be understood to in¬ 
dicate other trees of the same class as those pre¬ 
viously spec tied and th''se are not generally 
looked upon as fruit trees. Gotta Yenkatasab- 
baitnav. Govinda Krtahna Yaehandruln Yarn 
Bahadur 4 M.L.T. 438. 

Munao and Pisuey, jj. 

(2) —" Judge of the Court of Small Causes" 
in ^h. II, cl. 3 of Act IX of 1887 (Provincial 
Small Cause Courts), construction of—See 
Act IX OF 1887 (PnovisciAi. Small Cause 
C opiiT8),No. 5, 7 C.L J. 407. 

(3-a) " Special contuot,” meaning of. See 
ActXXU of 1886 (Rent), No. 2, 11 O.C. 75. 

(S) " Land ”—Land at one time agricultural 
and a.s8es8ed'with revenue of 9 pies—Purchase 
by vendee after it had been hnilt over—whether 
oaiD^ considered as " land *’ conferring right 
of pre-emption on vendee—See Act IV oF 1872 
(PuwAB Laws), No. 2,109 r.L.R- 1908. 

(4) “May,** meaning of—Whether vests the 
Court with dtsereiion Which it can unifonnly 
axgiej^ in (me ctaa and renounce in the o^ier 
•~loe lNBOj:.v«sotr Act (31 d 12 Vie.C. 2l), No. 
Drifts. L,lt.m 


-~d—(of W«4s)--(Oi>»fM»a«4 . 

(6) Construction ofwo)fd ‘‘may’' i|»S. 140 
of Indian Railways Aet-^means “ must "—Sea 
Act IX OF 1890 (Railways), No. 5, 12 C*W.N. 
460. ‘ ' 

i 

(6) Suit for “ money ’* includes suit which 
results in a decree for money—See Civ. Pro. 
Code, No. 239, 10 Bom. LaR.* 837. 

(6-o) Meaning of "mon^", “casl^—Con¬ 
struction of will—See Will. No. fC ^ A.L.J. 
706, and No. 8, A.W.N. (1908), 206. 

(7) " Revenue ” and " proprietor " meaning 
of—Act VII of 1868 (Bengal Code)—See Land- 

j LORD and Tenant, No. 16, 7 C.L.J. 460. 

(8) Due date of draft—Meaning —See Limita¬ 
tion, No. 8, 54 P.W.R. 1908. 

(9) "Such plaintifl" in 8. 380 para. 2, C. 
P.C., construction of —See CiV. Pro. Code, 
No. 240, 18 M L J. 156. 

(10) “ Plaintiff ” means every person asking 
relief against another person— See Practice, 
No. 6, 10 Bom. L.R. 327. 

(11) " Preliminary point,” meaning of—See 
Civ. Pro Code, 313, 2 P. R. 1908. 

(12) Meaning of “ Mokurari ”—See Act VII 
OF 1885 (Benoal Tenancy), No. 4, 12 C.W.N. 
175. 

I 

(18) Meaning of “malik" in wills—See Hindu 
Law (Widow), No. 4, 12 C.W.N. 281. 

(14) Reta inilkiat—Meaning of—Wajib ul- 

I arz—See Rksa Milkiat, No 1, 11 O.C. KM. 

I (13) " Digar datoeda. See VendCb and 
Vendee, No. 3, 111 P.R. 1908. 

, (15-rt) Tribe, meaning of—B. II, Punjab Pre¬ 

emption Act i'1905). Bee Act II of 1905 (PuN~ 
JAB Pre-emption), No. 6,112 P.R, 1908. 

(16) —"debts and liabilities ” in S. 3. (c), 

Chota Nagpore Encumbered Estates Act. See 
Acrr VI of 1871 (Choti Naqpobe Encumbered 
E sTaTEs), No. 1, 7 C.L.J, 678. "fe 

(17) Term Khanadamad explained. See 
Customs (Punjab) (Alienation), No. 18,70 P, 
K. 1908. 

(18) Term "SAiADiiS/tariA” explained. Bee 
Partnership, N®* 6,75 P.R, 1908. 

(19) " Definite share first part of CL (a), 
sub S. (v), S. 7 of the Coutt fees Aet dotti not 
mean definite share se^ratelyi assessed with 
revenue. See Court Fees Act, No, 10, iW, 
qjV,N. 990., 
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CoiiBtruction—iOoncluM). 

-Word!).—(Oonduded). 

(20) ,The word “ appear ” in S. 364 of Act III 
of 1898 (City of Bombay Municipality) does, not 
involve " appears to the eye ’’—Meaning. See 
Act III OF 1888 (City ok Bombay Mdnici- 
pauty). No. 1, 10 Bom. L.R, 821. 

(21) The words “or otherwise” m S. 22 of the 
Bengal Tenailby Act, must be construed, 
“ Ejuadem gewris” and do not include the 
case of .».^olding reverting to the landlord on 
the failure of the tenant’s heirs. See Act Vni 
ok 1885 (Tbnancy, Bknoal), No. 6, 8 C.L.J. 
324. . 

(21) Moaning of the term “ foreclosure ’’ in 
the Punjab, See Moutgaub (Rbdemftiom), 
No. 21, 137 P.W.R 1908. 

Contempt of Coupt. 

(1) Language vshich slriLes at tlie root of all 
resjaect for the Court and tie anthority 
amonnts to contempt — Criticism of Judge or 
Court how far justifiable. 

Any act done or writing published, calculated 
to bring a Court or Judge of the Court to 
contempt, or to lower his authority, or to ob¬ 
struct or interfere with the duo wurso of justice 
or the lawful process of the Court, is a contempt 
of Court. 

Judges and Courts arc alike open to criticism, 
and if reasonable argument or expostulation is 
offered against any judicial act as contrary to 
law or the public good, it is not a coiitonipt of 
Court.. Jn re, NaMlnIta C. Kolkap, 10 Bom. 
L.R.. 1040. 

Scott, c.j., and Batchelob, j . 

lieferoMe 2 Q.B. 39, F. 

CoBkingeDt interest. 

—which adopted sou takes by will which 
provided that, on death of widow, he should 
take property, provided ho was obedient and 
well-behaved towards widow—Condition, 
whether void for uncertainty—whether it is 
alienable. See Hindu Law (Adoption), No. 1, 
12 O.W.N. 668. 

Qontraet. 

( 1 ) Immoral contract—Bight to sue. 

Where the plaintiff cannot make out his case 
except through an immoral transaction to 
which he was a party, he must fail. Manoha- 
ran Pitarober t. Re^na Straagar, 10 Bom. 
L.R. 818. 

Rnsssn, s. 


Gontraot—fConfinued). 

(2) Mahabrahmani offerings, contract with 
respect to— Eepres(,ntatfves of parties to 
the agreement, effect on—Immoveable ^o* 
Periy—Transfer of non-existent property. 

Held, that a contract amongst Mahabrahmans 
with respect to the distribution of alms to be 
received in the future by the exercise of volun¬ 
tary charity is not enforceable against tlie heirs 
or representatives of the parties to the agree¬ 
ment. « 

Held, further that, if the transaction were 
regarded as a transfer rather than a contract, 
it could not take effect with respect to non-oxist- 
ont property [a) Baddu V. Babtt Lai, 11 
0.0. 212 (B). 

KvaNB and GrEKVBN, J.C.fi. 

Iteferences —{a) r> O. C. 22.5 ; S. 0. A. No. 216 
of 1886 . S G A. No. 486 of 1898 , J f’.’s S C„ 
App 1 , S 622 Appn , No. 53/38 of 1896 ; S. C 
A. No. 309/183 of 1900 , S.O. A. No, 213 of 15)01 
and S C. A. No. 213 of 1903, ii. 

(3) Place of payment -Debtor to foUow his 
creditor, when—Principal and agent —Civ. 
Pro. Code', S. 17. 

Held, that, where no place of payment is 
specified either expressly or by implication, the 
debtor must follow his creditor and pay whore 
his cicditor IS. 

Held, further, that the same rule applies to 
the case of an agent who has to pay money to 
hiH principal (a). SupaJ Kumar v. Gokul 
Chand, 11 O.C. 191 
Chamirb, j.c. 

References —(a) 20 Q. B. D. 152 ; 1 Q. B. 
76.3; L R. (1893) Probate, 119; L. R. 
(1898) A. C. 524 ; 2 K.B. 685, R .; 27 M. 366, 
D. 

(4) —to assign pattax—Legality of, of insur- 
nnce—Specific performance. 

On a promise to effect an insurance and 
assign the pattas to the defendant on his 
paying a certain amount to the plaintiff, held, 
that there is nothing illegal in the contract to 
assign the pattas, and that, even if the original 
contract of insurance is illegal, it is not open 
to the defendant to set it up, as the plaintiff 
effected the insunuice and paid the amounts as 
they fell due, on the defendant’s promise to 
take an assignment after a certain period. 
Harlgiri Yeeraialingan t. BeethapiAhy 
Sathlragoo, 3 M.L.f. 39.3. 

( Sankabah Naib, j. * • 

3763-23 
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GoDtraot.H<7o’* j 

(5) Contraet, opposed to moroMty and public 

^policy, if money advanced a^lted for 

immoral purposes. 

I£ money was advanced by the creditor to the 
debtor to be applied for an immoral purpose, 
the contract would be opposed to morality and 
public policy. A suit to recover money advanced 
in pursuance of such a contract will not lici 
Pannlehand v. T. Nanoo Banker Tawker, 
i M.L.T. 107-18 M.L.J. 456. « 

WAiUiia, 3. 

2ie/er«nc0:—3, Barnowall and Aldcrson, 179, 

r. 

(6) Cross canlracts—Suit for recovering dif¬ 
ference on the cross contracts — Breach-- 
Readiness and u^ngness to take or give 
deUmry, 

Where cross contracts^, were entered into 
between plamtifi and defendant, foi the same 
quantity of goods deliverable botwcou the same 
dates, held, that plaintiff was entitled to 
recover the amount of the difference on the two 
sots of contracts, without proving his l■oadmcss 
and willingness to give or take delivery of the 
goods. Neither party, could, under the cir¬ 
cumstances, have intended to rc,]uirc .lotual 
delivery. Thakursi Hauraj v. Tejanmal, 1 
S.L.R. 248. 

Lucas, j.c., and Pkatt, a.j.c. 

(7) Sale of house—Sale of encumbered proper¬ 
ty—Failure to clear encumbrance—Claim for 
rent—Retention of purchase money See Sauk, 
No. 2-a, 4 L.B.R. 224. 

(8) Instrument evidencing loan of paddy and 
providing for its return on certain date, whether 
bond—Limitation. Sec Limitation Ruouda- 
TION (Tbavancoei:), No. 1, 23 T.L.R. 48. 

(9) Contract to lend money, specific per- 
foimance of—Maintainability of suit—Contract 
whether creates debt. See SfEcmc; Peufoiim- 
ANCM, No. 2, 11 O.C. 217. 

(10) —,termB of, question as to whom the par¬ 
ties to a contract are, whether question as to. 
Sec Evidence Act, No. 19, 18 M.L.J. 1. 

(11) —with a company—Memorandum and 
Articles of Association—Conunission Contract- 
Contract with promoters. See Company, No. 1, 
10 Bom. L.R. 111. 

(12) —Validity of—by person subsequently 
declared to be owner of encumbered estate— 
Coinpeteuey to eon t >'ict—Subsequent with¬ 
drawal of enctnubninoc—Revival of validity— 


Qootraet.— (Concluded) . 

Barring of ponding suits—“ Debts and liabih- 
tios,” meaning of. See Act VI of 1870 (Chota 
Naopobm Encombered Estates), Nb. 1, 7 
C.L.J. 578. 

(13) Termination of—Revival—^Incorporation 
of its terms in new one. See Reg. VTII of 1819 
(PuTNi), No. 3, 7 C.L.J. 604. 

(14) —forbidden by law, suit dn, not maintain¬ 

able. See Act XX of 1882 (PaperCurrency), 
No 1, 14 Bur, L.R. 120. y 

(15) Proposal by Municipality to acquire land 
—Acceptance cf proposal—Completed contract 
—Difference as to price—Court's power to fix 
price. Bee Act Ill of 1901 (District Munici- 
p.\uty), No. 2, 10 Bom. L.R. 617. 

(16) Separate suits in respect of separate 
bleaches of the s.Mnc contract, whether main¬ 
tainable. See Civ. Pro. Code, No. 62, A.W.N 
(1908), 199, 

(17) —of hiring providing for paMiicnt of 
certain w.igrs—Discontinu.aneo of buhiness— 
Mastei- liable to pay the wagOh agreed upon, 
whcthoi he hnd work foi the scr\ ant or not— 
Action for damages See Master and Servant, 
No. I, U.B.R. (1908), 2nd Quarter, Master and 
Servant, p. I 

(18) Transfer of I’ropcrty Act, S. 6.5—klort- 
gageo knowing all circumstances of mortgage— 
Implication of i»ntract. See Transfer of 
Pbopertv Act, No. 33, 4 M.L.T. 437. 

(19) Liability of ship owner who carries goods 
for hire in his ship—Law on the subject, how 
allocted by the— Sou CAiiuiERb, No. 2-a, 14 
Bur. li r". 77. 

Contract Act. 

(i) Ss. 2 (c), 37, 38 and 67 — Payment of 
interest under contract—Creditor dying 
leaving mil but without executors—Stop¬ 
ping of interest payable—At Common Law 
—Interest payable as damages—Meaning of 
“ promm” m 8. 38—No legal repies^ita,- 
tive in exiitence—Tender under S. 37, to be 
proper, urconditwnal—Promisee in S. 67 
includes pirson interested in the deceased 
creditor’s estate—Under S 67, debtor enti¬ 
tled to reasonable facilities—Appointment 
of legal representatvoc unthin reasonable 
fims— Onus Qji debtor to prove readiness — 
“ Reasonable factli^es ” and “ reasonable 
time” explained — VedidAt^ of notice by debt¬ 
or or of readimss-ProviUiOnal anointment 
of adminiurator pendente lito—Civ. Pro. 
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Contraet Act.—(Continued), 

Code, Ss. ti72 and 470—Interpleader—At- 
taohment of debt—Uunmtig of zntergst not 
Dtopped. 

Where a debtor is ready to pay the debt due 
from him, but, owing to the death of the credit¬ 
or and the absence of a legal representative, 
there is none to whom the pajmciit can bo 
made, the intcrfstpaj able under the terms ot 
the eontmet stops running until the appoint¬ 
ment of iwpropor representative of the deceased 
creditoi, to whom the paymen can bo made 
with safety, and who can give a proper dis¬ 
charge for the debt, .. . 

At Common Law, when interest is payable by 
the temib of the contract, it runs ordinarily up 
to date of payment or legal tender (a) 

Where interest is payable, not under the 
terms of a contract, but by way of damages, the 
Courts will deprive the n^rcscntativc of a 
docca'.ed creditor of interest, when he has omit- 
nsl to tal.t> out administration and thereby 
prevented the debtor from paying (6).— Vinter. 

When interest fe payable under a contr^t up 
to the date of payment of the principal, pay¬ 
ment of interest, being in perfonnance of the 
contraet, must be governed by the provisions of 
the Contract Act relating to the performance of 
contracts. 

The word “ promisee ” in S. 3 , Contract Act, 
includes the representative of a deceased pro¬ 
misee. 

Where the promisee died, leaving a will but 
without naming exocutors, unlas.s and until 
such executor is appointed, there can bo no 
representative of the deceased to whom per¬ 
formance can be made. 

When a debtor requires a representative of 
his deceased creditor to come and receive pay¬ 
ment, and further makes the payment condi¬ 
tional on bis producing a succession certificate, 
the tender so made is not proper, as it docs not 
fulfil the conditions mentioned in S. 38 of the 
Ckintract Aot (c). 

By S. 2 (c) of the Contract Act, the word 
“ promisee ” means “ the person accepting the 
proposal, ” only unless a contrary intention 
appears from the context; an^ sr in S. 67 of the 
Act the word “ pronHsee ” must include a per¬ 
son interested in the estate of a creditor who 
has died leaving a will but wit out executors, 
as, otherwise, between the date of the death of | 


Oontract Aet—(Continued). 

the deceased and the appointment of a legal 
representative, there will be no promisee at all 
within the moaning of the section. 

Under S. 67 of the Contract Act a debtor has 
to show that his non-performance (failure to 
pay) has been caused by the absence of reason¬ 
able facilities for pa> mg , and to successfully do 
this, ho has to prove that he had the money 
ready, and was only prevented from paying it 
by the .iksence of reasonable facilities. 

Under S. 67 of the Act, a debtor to the estate 
of a deceased creditor is, like any other pro¬ 
misor, entitled to be aSordod reasonable faci¬ 
lities for the perform.anco of his contract; and 
he cannot bo id to be afforded‘reasonable 
facilities, if no one is provided, “ within a 
reasonable time, ” to whom payment may be 
made with safety ; and such “ reasonable time” 
must be calculated from the time when the 
debtor intimates his desire to pay, rather than 
from the time of the death of the deceased 
creditor. 

Where a debtor, not aware of the will loft by 
his dcco.ascd creditor, gives notice of his readi¬ 
ness to pay to one who would, had there been 
no will, have succeeded to the estate of the 
deceased, such notice is sufficient and proper 

In case of any litigation regarding will 
propounded, facilities can be afforded by getting 
appointed an administrator pendente hte, who 
could give a discharge to the debtor. 

A debtor is not bound to flic an interpleader 
suit under S. 470, C.P.C., for stopping the 
running of interest. 

An attachment of a debt, made under 3. 272, 
C.P.O., does not stop interest running thereon. 

Administrator-General of Madras v. Jaghlr- 
dhar of Anii, 4 M.L.T. 335. 

Wallis, 3. 

References ■ — (a) 42 Oh. 1). 610; 1 Eq. Ca. 
Ab. 319 ; 2 Bq. Ca. Ab. 643, B .; (6) 16 Ch. D. 
169, B. (c) 28 C. 567 ; 1 M.H.C. 124 ; 16 B. 141 
(150) and 26 B. 643, B. 

(2) S. 11—Contract by a minor—Indian 
Evidence Act, 8. 115 — Eetoj^l against 
a mvnor—False and fraudulent misrt^e- 
sentation by a minor—Principle of liability 

—Test applwable to such eases, 

• 

Per Banerji, J.:—When a’plaintiff made^talse 
and fraudulent representations as to his age 
with Sf view to induce the defendant at first to 
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Contnet kci.-^ConHmed). 

lend him and afterwards to purchase his pro¬ 
per^, held, that, in a suit to recover the pro¬ 
perty upon the ground that the contract was by 
reason of his minority void, the plaintifi was 
liable in equity to make restitution of the liene- 
fit he had obtained (a). In a case like this the 
liability attaches to a minor, not on the ground 
of estoppel, but on the ground that an infant 
shall not take advantage of his own fraud (6). 

Per Richards, J.: —Even assuming that an 
infant is liable for fraudulent misrepresentation 
in an action for deceit, and that the fraud of an 
infant may be set up as a defence when the 
infant seeks to sot aside a transaction induced 
by his frau^, a fair test, in a case when the 
infant sues to recover property sold by him, for 
awarding restitution of the money to the ven¬ 
dee, is to consider whether the defendant vendee 
on the evidence could succeed if he were suing 
as plaintiff in a siut for damages for fraudulent 
misrepresentation. The vendees in the present 
case, not having proved that they were induced 
to enter into the contract of sale by the fnaidu- 
lent misrepresentation of the minor plaintiff, 
were not entitled to restitution of money (c). 

Obiter: — Per Banorji, J.’—“ I do not deem 
it necessary to express any opinion on the point, 
although it seems to me to be difficult to hold 
that in no case would the dootrmc of estoppel 
be applicable to infants.” 

Per Richards, J.:—“ In iny opinion the ordi¬ 
nary law as to estoppel does not apply to in¬ 
fants.” Ja^av Nath Singh v. Lalta PraBad, 

5 A.L.J. 674 = A.W.N. (H)08), 2C7. 

Bankbji and Richabds, 3J. 

References: — (a) 30 C. 6.39, D. (b) IG L. J. Ch. 
205, P. (c) 30 C 539, (1902) Ch. 1 and (1903) 
AtC. 6, fi. 

(3) Ss. 12, 30—Contract by lunatic—Lunacy 
not known to the other contracting party— 
Power of Court to grant equitable relief—Speci¬ 
fic Relief Act, Ss. 38, 41. Sec Liinacv, No. 1, 
10 Bom. L.B. 1004. 

(4) 8, 16 — Undue influetice—Deed of mort¬ 
gage executed while under arrest %n execu¬ 
tion of money decree in satisfaction of that 
deeree-^Punjab Courts Act, XYIlIofJ884, 
8. 70 (1), (o) and (6). 

1 

Where the defendant executed a mortgage , 
deed,, the coneideration tor the deed being a 
previous money decree, a|id where it was found 
th%t the defe^ant was arrested and kept in | 


CoBtraot let.—(Continued). 

custody and was released on or just before 
executing the deed, held, that the deed was 
not void on the ground of undue influence, 
merely because the deed was executed, while 
the defendant was under arrest in execution 
of the previous money decree (a). 

An appeal is not competent in a suit for pos¬ 
session, but the case can be t^ken up by the 
Chief Court under S. 70 (1), (o) and (6) of the 
Punjab Courts Act (6). Httl Chaod Y.r-Imam 
Bahhsh, 61 P. R. 1908=101 P.W.R.''I^-lfi0 
P.L.R. 1908. 

ClIATTEBJI, J. 

References ;—(a) 4 A. 352, D. and (6) 24 P. 
R, 1903 (P.B.), R. 

(5) 8. IS—Undm influence—Relations be¬ 
tween parties which placed one in a subor¬ 
dinate position, essential—Contract Act, 
8 . 16 . 

Held that, m order to make out a case for 
undue influence under S. 16 of the Indian 
Contract Act, 1872, there musk be certain rela¬ 
tions between the parties anterior to the 
transaction in question which placed one party 
in a position to dominate the will of the other 
(a). Dwarka Singh v. Ragbabir Prasad, 11 
O.C. 295 

Evans, \.j.c. 

References '—[a) 8 C.L.R. 419 ; 22 B, 17 ; 25 
B. 10; 30 P.R. 1901 . 10 A 535, R. 

(6) S. 16 — Money-lender—Undue influence 
—Unconscionable bargain. 

Wheie a professional money-lender sued a 
person in diilfioulties for money, on a pro-note, 
the consideration being a much smaller sum 
than that mentioned in the pro-note, it was held 
that, at the time of executing the note, the de¬ 
fendant was clearly under the plaintiff’s thumb, 
and a hard, unconscionable and exorbitant b.ir- 
gain was driven with him taking advantage of 
his necessities, and that the plaintiff could 
recover only the sum actually advanced by him, 
but with a high rate of interest (e,g., 18 p.c,), as 
he ran considerable risk when he lent out the 
money. Ram Das v. Netto, 115 P.R. 1908. 

CHATTBB.n AND JOHNS^NB, 31 . 

References :—11 A. 57 ; 11 A. 118; 11 A. 128; 
16 Ch. D. 705 : 11 Eq. 789, 
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(7) S. l5—Presumption made by section as to 
undue influence. See Civ. Pito. Code, No, 1, 
12 C.W.'N. 1102. 

(8) S. 16, el, l~Undue influence—Loan bor- 
rowed by a perseu in urgent need of money 
—Lender imposing terms on tJie loan — Pro¬ 
mise to pay time-barred ^debi with interest 
—IJMonscvxnable bargains — Fraud — Coer¬ 
cion, 

Under &. 1C, cl. 1 of the Indian Contract Act, 
1872, where two persons enter into a contract, 
first there must be subsisting between them 
some relation of the kind described in the 
clause ; and, secondly, the dominating position 
arising out of that relation must have been used 
by the party holding that position to secure an 
unfair advantage over the other patty. 

When a man, who is m urgent need of money 
on account of his poverty and pecuniary diifi- 
eultios, asks for a loan from another, the latter 
is in one sense m a position to dominate the 
will of the foimer b\ proposing his own terms 
and getting the borrower to agree to them. The 
borrower’s necessity is in such cases the measure 
of the terms agreed to. That is a feature of 
every' contiMut of money lending, where the bor¬ 
rower IS a man without eiedit and the lender 
IS exposing his money to considerable risk. Hut 
that IS not the vague kind of relation and domi¬ 
nation contemplated by the plain terms uf el. 1 
of S. 1C of the Indian Contract Act. 1872. 

There are well-known relations such as those 
of guardian and ward, father and son, patient 
and medic.al adviser, solicitor and client, ti-us- 
tee and cestui que trust and the like, which 
plainly fall within cl, 1 of S. IG of the Indian 
Contract Act, 1872. Where no such specific 
relations exist and the parties are at arm’s 
length, undue influence may be exerted but its 
existence must be proved by evidence; and in 
such cases, the nature of the benefit, or the 
age, capacity, or health, of the party on whom 
the undue influence is alleged to have been 
exerted are of great importance. In short, the 
test 18 , Gonfidenoe reposed by one party and 
betrayed bv the other, which means there must 
be an element of fraud or coercion, under either 
of which the acts constituting undue influence 
must range themselves. 

The term “ unfair idvantage ” in cl. 1 of S. 16 
of the Indian Contract Act, 1872, is used as 
meaning an advantage obtained by unrighteous 
means. 


Contract Act— (Continued). 

A promise to pay a timo-barrod dobt is valid. 
The s.anie principle applies to a proraise to gay 
such a debt with interest. 

A Court of equity will not set aside a con¬ 
tract merely because it flows from moral, not 
legal, obligations, unless it is proved that the 
defendant was forced, tricked or misled into it 
by the plaintiff by means of fraud, using that 
word not merely in the* restrs ted souse of ac¬ 
tual deceit but in the larger sense of an un- 
consoientious use of power arising out of cer¬ 
tain circumstances and conditions and showing 
that the defendant being victimised bv the 
plaintiff’s unfair and improper <*,ondnet was un¬ 
able to understand what he was doing Ganeah 
Narayan v. Vishnu Ramachandla, w Horn 
L.B. 1164 --= 82 B. 87. 

Chvndvv vuKAJi iVNii Kniiiht, ri. 

{‘)) N. —Conit dbt to pail a father in con¬ 

sideration of his giving his daughtet tn 
matriage—Public jxilicii 

.k eontiact to make a payment to a father, in 
consideration of his givnng his daughter in 
mai’fiagc, is immoral .ind opposed to publu 
policy withm the meaning of this section (a). An 
inquiry in each ciise. as to whether, having re¬ 
gard to the terms of the particular contract, the 
eontract is or is not contraiy to public policy, 
would be objeetionable A question of this 
sort should bo decidc'd on general principles. 
Kalavaganta Venkata Kristnayya v.Kalava- 
gunta Lakshmi Narayana, -l M.L.T. 1 (F.B.) 
= 18M.L.J. 40.8. 

WHITK, IM.. MlLIiEU VNl) Mu.vro, jj. 

References ■—(a) 18 M. 88 , 17 M. 9 ; 22 B. 
658, Cons, 

(10) 8. S3 — Contract--Agreetneut immoral 
or opposed to public policy -fjcase of house 
to a prostitute. 

Held that knowingly lotting a house to a 
prostitute with the object of her carrying on 
therein prostitution is unmoral and contrary to 
publicv policy , .and a landlord who knowingly 
so lots quarters to a prostitute to carry on 
prostitution cannot recover the rent in a Court 
of law. Choga Lai y. Piyarl, A.W.N. (1908), 
285. 

Stanley, c.j., and Banerji, .i. 

(11) Ss. S3 and S4—Illegal contract—Contract 
to indemnify surety for his bail-bond 
—Crim. Pro. Code {Act V of J898), 8.313— 
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Wlwle eomid&ration—Om s%ngle comidora- 
Iwn cannot be sejMrated to validate an 
agreement. 

I^euding a criminal ch.irgo ftgaiJi<it L, his 
pJeador stood b.iil for him ; and as an indemnity 
for the bail took from him a sale deed and a 
rent note regarding his house, in the name of 
the plaintift. The ooiisideratioii for the sale 
deed was a sum of fls. K.OOO, of which Rs. .0,000 
wore the indemnit\ for the bail-bond and the 
roniaming Rs. :{,000 represented the .adv.infcs 
to be in.ide theri'.iftei b\ the plaintiff The 
plaintill sued oil thi' leiit note to reco^er from 
li the sum of Rs. 2,000 as ri'iit ■— 


Contract Act— 

• 

No rule of pJOiiding can be u.sed to defeat 
justice, and each party is entitled to airy part 
of the relief claimed by him which the facts 
asserted and proved bv his adversary show to 
have been pi-stly demanded. Gafaia ¥• Lahario, 
4 N L.R 80 

n.V. IhtAKK-BllOCK’lM.N, .T.C. 

Jiefneuce -(/»} L.R. (’h. D. (T87.5), '199. 

(i;ii Ss. 2’1 ,uk 1 4:?—Mortgage l)\ disqualified 
propi letor—('oiisider.itioii fuibiddcii law — 
Void—Knit after cessation of disqualification— 
Not iii,iint,im,ible. Sec' Aer XVT op 1.S82 
{-litwsi KNCi'Mnr.iiPn Hstatps), No. 1, 4 
\ L 7. 090 - to 4 88 


}[cld, tli.i,t the contract for mdoiiinifying the 
pleader for his bail bond was .llcgal .and 
this iJlegahtv rendered the sale-deed send in 
law (a) that the rent note was tainted with the 
same illegality which affected the sale-deed and 
could not stand on anj separate footing , tli.rt 
the agreomenf was an indivisible .igri'oment, 
p.art of a single consideration for one obioct 
W.1S unlawful, and, therefotc, the whole agiee- 
ineiit was void under S 24 of the Indian 
Oontraet Act, 1872. 

Held, further that the deposit allowed under 
S. 51'3, Cr.T’.C., is allowed in sub-stitution only 
of the bond whn h the principal himself would 
otherwise execute, not in substitution of any 
bond which his surety executes. Laxmanlal K 
Pandit y. Hulshankar Pitambardas, 10 Bom. 
L.R. 55 {=.12 B. 449. 

BaTCUKLOU and Ilr-ATON. JJ, 

Befemice .—(a) 15 Q.B.D. 6G1, F. 

(12) Ss. 23, 2i and 26(Aci’lX of 1872)—Agree¬ 
ment by a Hindu bridegroom not to marry 
again during tke contin uation ofmairiage 
with first wife—Practice — Belief. 

An .igioemont by a Hindu with the father of 
hi.s first wife not to marry again during the 
continuance of his marnage with that wife is 
not prima facie, void (a), either under S. 26, as 
an agreement m restraint of marriage, or under 
S. 23 or 24, as importing a consideration w’hich 
is immoral or opposed to public policy. 

The onginal relief claimed in a plaint must 
necessarily rest on facts,which the plaintiff 
can venfj as true. Facts which the plaintiff 
denied* should not be i iojuded as a basis of 
claim. 


(14) Ks 2 t .iiid 151—Liability of c.arnors— 
blffectof eoiiditioiis in bill of hiding claiming 
exemption tioin liabilitv—Contr.icting against 
)inbi1il\—Whether opposed to public policy. 
See C’.AHiiirns, No. 1 1 M.Tj.7’. 110. 

(1.5) S !iJ—Contract with public setvant — 
Conflict tntli public duties—Public Policii 
— Void cojitract — Fx^iert agent, negligence 
of — Damages. 

If a peison euteis into a eonii.iet with a 
public scrv.iut. which, he knows, eusts upon the 
publK servant duties which iii.iv eonfliet with 
the duties he owes to the public, such a contract 
IS void. 

‘V deieudant with special skill, when employed 
foi lew.ud by the plaintiff, is bound to exercise 
his skill 111 the oxceution of the duties entrusted 
to him and ought not to rely on the statement 
of otheis. The SitarampaF Coal Co., Ld. y. T. 
H. Colley, 11 C.W.N 59. 

FliNTCHKIl, J. 

(15-o) S. 24—See Nos, 11 and 1*2, supra, 

(16) S 25 (S)—Bromise in writing to pay a 

barred debt, signed by person to be charged 
therewith, whether a good consideration under 
section—But a distinct promise and not ,i 
mere acknowlodgment nocessaty. Sec Limita¬ 
tion Act, No. 21, 5 A.Ij.J 274 * 

(17) S. 25 (3)—Suit on balance of account— 
Acknowledgment -Fresh promise to pay barred 
debt—Limitation. See Limitation Act, No. 2G, 
102 I’.R. 1908. 

(17-a) S. 2G —See No. 12, supra. 

• 

(18) S. 30—Badui transachon—Meaning of 
Badni contract—Principal and agent- - 
Bight of agent to recover payment actually 
made by him —Onus —Proof of agency. 
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field, that monies paid on wagering or Badni 
OontraetK arc not recoverable, and, that an 
agent, before he can recover from his principal 
the amount claimed for losses in wagering con¬ 
tracts, entered nito under the principal’s in- 
btructious, must prove either actual ])avmoiit 
on his principal’s behalf, or that a liability has 
been incurred which is enforceable bv Jaw, and 
that a surrender of claim to prohts made under 
a Badm (Jontract docs not coiibtitute an actual 
payment.. 

Held also, that ,ni agent is entitled to rccovoi | 
actual expenses, which he lins.mcuncd out 
of his own pocket, under the direct instructions 
of his principal, and on his behalf, but the onus 
of proving this lies heavily on him (the agent). 

licki fill I her, that, in the jiresent case, the 
plaintiff failed to prove that he w<is .u.tiiig as 
an agent, and that the alU'g.ition of agonc> 
was made .for obvious reasons as is generallj 
done 111 the JSadnt Contracts to evade the toii- 
seciucnecs of S 30 of the Indian Cmitiact Act, 
IX of 1872 (a). Kashmiri Mall v. Girdhari 
Lall, 57 r.W.R. 1007=71 I’.R 1008. 

RoBhiiTsoN amj Sham l)l^, jj 

Lieference —(a) 80 I’.K. 1805, ZZ. 

(10) S JO—Lial)dd.> of prim ipal to pa\ 
agent siinis dui‘ on ac/couiit of wagering eouliact. 
—Sec Wm.I'.kino (JON'MIMI'I’S, No. 1,70 I’.R. 

1008 (P.B ) 

(10-a) S. ‘50—Sec No. .1, sujna. 

(10-6) S. 'l7~Sec No. 1, supra. 

(lO-t) S. J8—See No. 1, supra. 

(10-d) S. 1‘1—Soc No 13, supra. 

(20) S-’U — Suit on hmtdi—Dec!ec fort moneij 
dm on different consideration to that stated 
in hundi — Validity. 

^Vhcrc the suit is on the hnndi .ilonc', and it 
IS shown that the consideration foi the hundi 
failed, S. 54 of the Act roijnnes the Court to 
dismiss the suit. The Court has no right to 
give a decree for money due on a different i;ou- 
sidcration to that stated in the hundi. Sami 
Ai;a Thevan y. Rengaiyengar, 3M L.T. 106. 

Boudam,j. 

(21) S. 56—Application of^Sak not complet¬ 
ed — Return of deposit—Rescission of con¬ 
tract. 


OoBtraot Act— (Continued). 

S. 66 of the Contract Act provides for a case 
in which the porfonnance of the contract 
becomes impossible otherwise than hy some 
act of the piomisor. The contraot docs not 
become void, if the promisor docs something 
which renders the performance of tho contraot 
impossible. 

Where tho parties to a contract agreed to sell 
and purchase certain propeity, but did not got 
the sale •completed in bon mouths after the 
agreement, and allowed tho pioporty to be 
auctioned, held, that tho icasonablc inferenee 
from thoir conduct was that the parties had 
rescinded the coiitiact. Ganga Dei v. Asa 
Ram, 4 A.L.J. 778-A.W.N, (I'JOS), 6=3 
M.L.T. 177. * 

Bankhji, 

(22) Ss. 59 and 60, applic-ibility of, to appio- 
pnation of land rcvqjiue sent to Collcetoi. See 
Act XI OF 1869 (RnvUMii; Sai.i: L\w), No. 1, 
12 C.W.N. 646. 

(22-o) S. ()0 -See No. 22, sup}a. 

(22-6) S 67—See No. 1, supra. 

(23) S. 69—Oudh Land Rtsvenuo \ct, HI of 
1901, S. 14'2—Purchaser’s, lialnlity for .ariears 
of (jovomment i-evenue—Liabilitj as between 
puiehascr and original eo-sharers—Contribu¬ 
tion between persons equally liable for pa\ moiit 
Sec Act Ill of 1901 {L\nj> Rlvknuf), No. 1, 
11 O.C. 279. 

(24) Ss. 69 and 70—"^ Person interested m 
the payment of money ” —Volunteer—Cioil 
Procedure Code, S. 286. 

The plaintiffs, alleging thorasolves to be the 
purchasers of the mortgaj,ecs’ lights in coitam 
land, paid the amount of a decree against the 
mortgagee, m ordei to s.ivc the piopcrty from 
sale Hut, it h.ad been already found, in a suit 
under S. 283 of the Code of Civil Procedure, 
that the sale to tho plaintiffs was fietitious and 
inoperative. Held, that the payment made by 
the purchasers was a purely voluntary payment, 
and that the plaintiffs wore not entitled to 
recover the amount, paid (a) as above described, 
from their vendors. Janki Prasad Singh v, 
Baldeo Prasad, A.W.N. (1908), 68= 5 A.L.J. 
163 = 30 A. 167. 

Stanley, c.j. and Buekitt, j. 

References: — (a) 2 LA. 131 and 11 A. 234, B. 

(25) Ss. 69 and 70—inapplicable t* i^so 
whore income-tax authorities compulsorily oed- 
loctod ass6Si>meut—S. 14, laooiao Tax Act, not 
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complied with—Protest that proportj- assessed 
had passed to others. Sec Act II of 1886 (1n- 
coMK Tax), No. 1, 8 JI.L.T. 111. 

(2.5-a) S. 70—See Nos. !14 and 26, supra. 

(26) S. 7.8—Whether overrides the provision 
of the Interest Act. See Act XXXTl ok 18.111 
(INTKBKSTJ, No. 2, I Sind.L.R. 179. 

(27) S. 73—tlontract to sell inniiovoablc pto 
perty—Inability of vendor to inaRo a Rood 
title—Damages for broach of coiitriict See 
Damaoks, No. 1, 9 Boin.L.R. 1087. 

(28) Ss. 75, lOP —/ireach of contract -Danutje 
from the breach—Htght to recover damagei 
—MisPilce wulaleral does not mltate the 
contract. 

Whore both p-irtios to a wintMct aio agiooil 
as to the sale and purehiisr of a i).irticul.n 
paiccl of gooils, the mistake of the defendant 
as to Ihoir quality docs not nivahd.itc the 
contract (a). 

The Contract Act, 1872, docs not sanction or 
)»omiit an action for brc.wh of contract of sale, 
save whore specific damage is proved to have 
resulted from the breach. Section 73 of the 
Act not only confines the right of relief to the 
party who suffers, hut provides how his loss is 
to bo measured, what it is to include and what 
to exclude, and what circumstances the Court 
must take into account in estimating the ]o.s.s. 

Hence, in oases of breach of contract, it is 
not permissible to the aggrieved party to file a 
suit to rciOTver the price of the goods in dispute. 
Under the Act, the aggrieved party must sell 
the refused goods and then seek to recover the 
loss if aiiv accruing on such sale. P. R. and 
Co. V. BhagwandasOhafcorbhuJ- Ifl ilom.L.R. 
1113. 

Knight, j 

lleferencos: —(a)L,R. 6Q.B. 697, F ., 1 Uiiig. 
722 : '6 B.L.R. 276 (292); 10 A. 636 ; 6 0. 67 ; 
29 l.A. 202 =4 Bom.L.R. 793 , dO 0. 548-=5 
Bom. L.R. 621 and 28 C. 577, 578, It. 

(28-a) S. 74 —Agreement to pay a higher rate 
of interest. 

Whore the stipulation is rotrospcotivo, and 
the increased rate runs from the date at the 
bond, and not merely from the date of default, 
it is always to bo oeusidenid us a pciialtv witfiin 
the moaning of S. 74. 

* An agreement topu^ enhanced rate of interest 
for the future may be a penalty under S. 74 of 


‘ Oontpaot Act~(CoHiinaed). 

the Contract Act as amended in 1899 whatever 
mav have been the law before, and an agreement 
to pav compound interest combined vidth one 
for enhanced rate of interest, being in excess of 
and outside the ordinary and usual stipulation, 
'.hoiild he considered to involve a penalty. 
But r'oinpound interest is in itself a perfectly 
leg, 1 1 pi OV 1 SIOJ 1 and not a penalty. 

M 

A n agreement to pin a higher rate of mterest 
with ,i pioviso for reduced rate on punctual 
painieiil is not the same thing as an agreement 
to pa\ the higher rate on default, and if the 
dclitor docs not earn the reduction by fulfilment 
of the condition, no question of penalty arises 
when the cii'ditor claims the higher rate. 
Jagannath Ppashad v. Baliohaad, 4 N.L.B. 
187. 

Skinnku, V.J.l 

Jtefeiences —34 C. 150, 14 C P.Ij.B. 53, F. 
I X.C R. 9, F. Aud gtialtfied, and ffoWw v. 
Smith, 21 Cli. 1). 248, U. 

(29) S. 71 —.Agreement in this case not consi- 
deicd .w .1 bail-bond or rccogiiihaiicc—Neccssiti 
of ptoMiig aciual damage under the section. 
Sec All \ oi 1881 (Local Boaudr, Madbas), 
No .{ 17 M.L..I. 5»7. 

(■K3) S. 74- Compound interest—Interest at 
eiiliaiiicd I ate on default, when penal. See 
I'l.sAin.No I, II () C. ,307. 

(.30-a) S. 107—Sec No. 28, supra. ■ 

(tl) S. 12.8—SurctA of guardian—Liability— 
Piopi’ilA not specified in the .ipphcation for 
appoiutmont of gnarrti.in, dcaliugs with. See 
(t 1 mouan and ^liNOJi, No. 8, 12 OWN. 481. 

(81-a) S. 12')- -Whether liability of surctv for 
.ulimnistrator a continuing one. Sec Act V or 
1881 (Pkohatf anu Aomimbtuation), No, 8, 
\ W N. [V.m), 28 )S. 

<81-6) S. 151—Sec No. 14, supra. 

($2) Ss. 151, I5‘ji and 154i--Bailmenl-^En- 
trusttng for repair the driving beam of a 
seieing machine to coppersmith—Degree 
of care—Burden of proof. 

T’laintifi entrusted a driving beam of his 
sewing iiiaciiine to defendant, who was a copper¬ 
smith, for repair. He wanted a broken tip 
soldered With copper. Defendant undertook 
to do the repair. He employed another copper¬ 
smith to do the work under hi^ mstruotions. In 
the course of the soldering, excessive heat wa.^ 
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Gonteaet iet->(ConHntied). 

applied, and the other tip of the driving beam 
was melted, rendering the driving beam useless. 

Hefd, in a suit for damages, that S. 151 of 
the Contract Act governed the case, and that 
the section reqhirod from the defendant the 
care of a skilled copper-smith. 

Held also, that, if a man undertakes, 
whether for reward or not, to do something 
requiring special skill, he may be fairly called 
on, if things go wrong, to pro\e his com¬ 
petence fa). Mahomed All t. Mga Pe, U.B.B. 
^1908), let quarter. Contract, p. 11. 

G.W. Shaw, Esquirk. 

* 

Referencei . —(a) Sm. L.C., 1, 1G7, U B.R. 
<1897—1901), II, .837,3 H. and C. 596, R. 

(32-a) S 152—Sec No. 32, sujjia. 

(32-6) S. 154 -See No. 32, supta 

<33) S 178~Fawnor and itawnee—Paionor 
not owiiei blit having a nght to 2 'Ossession 
■^Suht by ijiener for declai ation of his title, i 

A person, viho had obtained possession of 
certain moveable property belonging to a minor 
in the capacity of a trustee, and who had been 
allowed to rctsin posses-^ioii ot such property 
after the minor came of age, pawned some of it 
to persons who were found to have acted ’ 
negligently perhaps, but honestly and in good 
faith. Held, that the pledge was valid, but 
the owner was entitled to a deolaratiori of his 
right to redeem the articles so p-awnod 
Sundar Deo v. Bhagwan Das, A.SV.N. looa, 
57 - 30 A. 165. 

• Knox am> AiivMas, jj 


Contract Aet— (Continued). 

S. 149 of the Indian Companies Act does not 
I authorise the Court to deprive a secured credi¬ 
tor of possession of his security, and that, where 
the agent was entitled to remain in possession 
by virtue ot a lien under S 221 of the Contract 
Act, the making of the winding up order would 
not affect his right to remain in possession and 
continue to make the necessary disbursements. 
Chidambaram Chettiar v. The Tinnevelly 
I Baran2»ani Sugar Hilla Co., Ld., 3 M.L.T. 
247-=81 M. 123=18 M.L J. 251 
Wallis and Miller, jj. 

(37) 8.231, scope of—“Discloses himself,” 
construction of—Third party’s right to repudiate 
contract by agent when arises, where principal 
undisclosed. See Civ. Pro. Code, No. 337, 6 
Bom L.R. 781--32 B. 356. 

I (38) S. —Liability of retiring partner. 

$ 

A partner who has retired before a certain 
transaction w'lth the firm to which he had be¬ 
longed takes place, cannot be held responsible 
unless it can be shown that the transaction 
was with cither a previous customer or one who 
was aware that the retired partner had been a 
partner. When a person enters into a transac¬ 
tion with a firm without even knowing that a 
> certain person who has already retired ever had 
I been a partner, such latter person is clearly not 
' liable to him whether he has notice of the 
I retirement oi not (a), unless he has actually 
hold himself out to be a partner, a position 
which gives rise to a diileront class of.considera- 
tion. 


(34) S'.. 191 and 192 -Heeei\et appointing 
tahsildar to an estate—Belatnmbhip—Agent | 
and sub-agent—Suit for .iccouiits against 
tahsildar, niaiiitainabilit\ of. See Aocounts, 
No. 3-a, 8 C.L J. 114. 

(34-fl) S. 192—Sec No 31, -nijna. 

(35) S. 196—Applicability ot terra “ ratifica¬ 
tion” only to acts done on ratificr's behalf. 
See ITindd Law (Woman’s Estate), No. 1, 
12 C.W N. S93. 

(86) S. 221~Lieit—S. liU, Indian Companus 
Act, scope of—Effect of winding up order. 

Held, that, in the absence of anything in the 
agreement between a company and its agent 
to exclude the operation of S. 221 of the Con¬ 
tract Act, in so far as the expenditure incurred 
before a winding up order came within that 
section, the dl^ent was entitled to a lien, that 


If a person is a member of a firm, and known 
to be such, persons dealing with the firm may 
be infinenced by his c.cdit, and unless he takes 
proper steps to make his retirement clear, ha 
will be hold responsible to them who knew of 
bis partnership and might have been influen¬ 
ced by the fact. But it is definite personal 
knowledge which is required, not the vague 
impression that, because a firm once belonged 
to a ]oint Hindu family, all members of that 
family, who may exist, although not person¬ 
ally known to the customer to exist, will for 
ever be liable, unless they take definite steps 
to disabuse him of his vague impression. It 
cannot be held as a principle that when a per¬ 
son has dealings with a man who was once a 
"^member of a joint Hindu family and competent 
to pledge the resources of that family, such per¬ 
son can bold all the members, whoaonoe 

3763-24 



871 


THE CHRBBNT INDEX, 1908. 


372 


Contvaet Aot—(Concluded). 

ooDBtitaled a joint Hindu family, responsible, 
unless they have taken the precaution publicly 
to proclaim their partition. 

Jf it be shown that the father of a minor son 
had notice of a fact, such minor cannot say 
that he had no notice. Mian Amar Sin({h v. 
Seth Chand Ma, 137 P L.B. 1908^:102 P.W.R. 
1908. 

OBAXTBliJI AND ROBEMTBON, 33. 

fi 

Reference: —(a) 78 P.E. 1903, R. 

(39) Ss. 249 and 264—Retirement of dormant 
partner—Notice of dissolution of partnership— 
Hia liability. See PAiiTNEBsmi*, No. 6, 76 P.R. 
1908. 

(40) S. 251, application of,—See PaKIKeb- 
SHiP, No. 8, 4 M.L.T, 66. 

(41) 8. 253—Partnershrp—Distribution of 
assets—Contribution to losses See Pauikeh- 
BHIP, No. 6. 40 P.R 1908. 

(42) S. 253—Partnership dissoluble at will 
See Pabthhrshu', No. 11, 4 M.L T. 478. 


CO'Ownevt. 

f 

(1) Co-sharer cultivating ^oint waste land 
jirevtously uncultivated—Other co-sharers 
enhtled to a decree for joint j^ossesston. 

A co'sharer, who cultivates^ joint waste laud 
(known as banjar land) previously uncultivated 
cannot deny the rights of his co-sharers to 
joint possession of that land (a). The co-sharers, 
who are thus entitled to a d/icree for joint 
possession, should pay their quota of the ex¬ 
penses of bringing the land under cultivation, 
if a claim for the same is made by the oo-sharcr 
cultivating the land. Katanlall v. Ghandan- 
singh, 4 N.L.R. 114. 

B-ViTEN, a.j.c. 

Reference. — (a) 13 C.P.L.R. 168, B. 

(2) Rxiness surrender of holding by tenant, 
how ejected—Right of co-owners—How one 
of several co owners of an undivided village 
acquiring a tenant-tight exclustvely for 
himself, may be it eaied by other co-owners 
— Vareasoliable delay, what amounts to 
—.4rts. 120, 127, 144, Sc/i. II, Limitation 
Act 


(iSl S. 253 (7)—One partner expelling another 
—Partnership whether dissolved—who can 
expel partner. See Partnership, No 2, 12 
O.W.N. 455 

(44) S. 263—Presentation of plaint by manag¬ 
ing member of partnership—Validitj. See 
Partnership, No. 4, 1 Sind. L.R. 191. 

I 

(44-a) S. 264-See No 39, snj,ra. 

Contribution. | 

(D—.suit for—appropriate procedure imposed j 
on one of many judgment-debtors getting a ' 
transfer of decree. See Uiv. Pbo. Code, No. 127, | 
10 Bom L.B. 89. 

(2) —,when mortgagee purchases a share m I 
the equity of redemption from oue of the heirs 
of the mortgagor. See Mortciaoe (General), i 
No, 9, 12 O.W.N. 746. 

(3) —between persons equally liable for 
payment of Government revenue. See Act III 
OP 1901 (Land Revenue), No. 1,11 O.C. 279. 

Oanveyance. 

Document wbureundcr executant relinquish^ 
his rights over certain property of bu, b]» 
receives speoido amount for bargain is- not 
relaaseh See Stamp Aot (iJ or 1899), No. 12, 
10 Bom. L.R. 730. 


An express surrcndei by a tenant of his tenant- 
right can only be effected by a contract between 
the tenant and bis landlord. Where there are 
several co-owners constituting the landlord, 
one may act for all, with express or implied 
I authority from the others, in taking a surrender 
' from a tenant. But one of several co-sbarers, 
dealing with a tenant for his own benefit, is 
neither “ the landlord,” nor an agent of the 
proprietary body. Where the proprietary body 
consist^ of several persons in an undivided 
village, the term “landlord,” as used in the 
Central Provinces Tenancy Aot, applies only to 
the aggregate of such persons. It has there¬ 
fore lieen held that where, by law, the transfer 
of a tenant-right requires the consent of the 
landlord, inch coiifont can only be validly 
given by the whole proprietary body. No one 
co-owner acting for himself, oi otherwise than 
for the whole proprietary body, can acedrd 
it A transaction whereby one such co-owner 
acquires, (uot in his representative capacity^ 
a tenant-right in the village under a contract 
with the tenant amounts to a transfer and not 
to a sut render of the holding. 

Where one of several joint co-owners of an 
undivided village acquires the occupancy right 
of a tenant and thereby becomes himself the 
exclusive occupant and cultivator of a parcel 
of the joint tenancy, the other co-owners may 



878 


DIGEST OF CASES. 


374 


Co-ovnen —(Continued). 

either conjotnili/ ratify the transaotion and 
accept^the acquiring co-owner as a tenant of the 
whole proprietary body, or allow him to occupy 
the land exclusively, as part of the general 
arrangement among the oo-owners for the 
occupation and enjoyment of the undivided 
estate. Otherwise, they may ind%vidually regard 
the right to occupy the land as lapsed to the 
proprietary body, and eaoh may claim joint 
physical possession thereof with the acquiring 
owner to the extent of his share (a) But a clai m 
of this kind is one to bo dealt with in accord¬ 
ance with principles of equity (b), and any 
unreasonable delay in advancing it must defeat 
It upon the basis of the principle, “ delay defeats 
equities.” What amounts to an unreasonable 
delay is a question for determination by tho 
Court according to the particular circumstances 
of eaoh case as it comes up to decision. A suit 
to enforce this particular claim for joint or 
common occupation by one co-owner of joint 
or common land against another co-owner, who 
has taken up exclusive enjoyment of such land, 
not in denial of tho joint or common title, 
but merely as a mode of enjoying his share in 
the property, is a suit governed by Ait. 120of 
the Limitation Schedule. Art. 127 or Art. 144 
is not applicable to the case. Ramdayal v. 
Onlabia Bai, 4 N.L.B. 120. 

SXANYON, A..T C 

References : —(a) 1 N.L.B. 108 , 17 C.P.L.R. 
17 : 10 C P.L.R. 40, cited ; 28 0. 223, R ; 27 
A. 88, diisenfed from, (b) 18 C. 10, R. 

(3) Joint property—Biqht of co-owner to 
have partition—Agreement among the 
owners that shares should remain joint— 
not enforceable. 

There were four brothers jointly entitled to 
certain Zemindari property. One of the 
brothers died childless. Another brought a 
suit against the sons of the two others for 
partition. A compromise was entered into 
among the then defendants that their shares 
should remain joint. The plaintiff who was a 
defendant to that suit now applied under 
S. 110, Land Ravenna Act, to have his share 
separated :— 

H-'ld, that the application was maintainable. 

The right of a co-owner to have partition of 
his share is incident to the right of ownership, 
and an agreement not to partition for an inde¬ 
finite period would be contrary to that right. 


Co-ownera— (Continued). 

and, therefore, not enforceable, Chandar She- 
khav y. Knndan Lai, 5 A.L.;. 672>ii.A.\Y.N. 
(1908), 259. 

Stanley, c.j. and Banekji, j. 

(4) Co-sharer landlords—Separate collection 
—Right of sharer to sue for whole rent 
making co-sharers defendants—-Bengal Ten¬ 
ancy Act (VIII of 1885), S.188 —“ Required 
or authorised to do" under the Act—Filing 
of suit—General principles of legal proce¬ 
dure. 

Agreement, either expressly proved or implied 
by the conduct of tbe parties, may establish 
the right of co-sharer landlords to %ue separate¬ 
ly for tbe shares of rent receivable by them. 
But such an arrangement merely affects the 
right to sue separately for rent, and in no 
other respect modifies the terms of tbe holding. 
The right to bring the tenure to sale for arrears 
of rent remains intact, as also the right of one 
sharer to sue, making his oo-sharers defen¬ 
dants when they will not join as plaintiffs. 

Tbe filing of a suit is not a thing, which the 
landlord is, under the Bengal Tenancy Act, re¬ 
quired or authorised to do , and S. 188 of the 
Bengal Tenancy Act is no bar to a sharer suing 
(under the genera] rules of legal procedure) for 
the whole rent of the tenure, making liis co- 
sharers, who refuse to join as plaintiffs, defend¬ 
ants in tbe suit. Raja Pramada Nath Roy t. 
Raja Bamani Kanta Roy, 12 G.W.N. 249 
(P.C). 

Lord RoBEUTaoN, Lomu Collins, and 
Sir Abthub Wilson. 

(5) Joint p.operty—Co-sharer building on 
joint land todhout the permission of the 
other co-sharers—Injunction. 

One of several joint owners of land is not en¬ 
titled to erect a building upon the joint property, 
without the consent of the other joint owners, 
notwithstanding that the erection of such build¬ 
ing may cause no direct loss to the other joint 
owners. Laehhani v. Qanga Din, A.W.N. 
(1908), 19. 

Stanley, c.j. and Buekitt, j. 

References 12 A. 436 ; 18 A, 115, F. 

(6) Suit for removal^ of building constructed by 
a co-sharer without the consent of others— 
Co-sharers—Joint land, building *eretsted 
by a co-sharer on 
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Where a co-sharer constructs a building on 
land belonging to him and other oo-sharcrs 
jointly without their consent, held, that the 
other oo-shsrers are entitled to have the building 
removed, if they have objected to it at the first 
possible opportunity and no great injury will 
thereby be cau'sed to the co-sharer who has 
erected the building(aj. Bhlm Shankar Dat 
V. Ganga Dayal, 11 O.G. 355. 

Ghamikr, j.c. * 

References .—{a) 7 O.G. 330 ; A.W.N. (1908), 
19, il A.L.J. 455, S.C. 270, li. 

(7) Assignment by a co-owner, without objec¬ 
tion by the other—Assignmont of whole debt 
due to a shop—Validity. See Asbionment, 
No. 2. 3 M.L.T. 294. 

(8) Exclusive possession of co-owner of joint 
property, whether amounts to adverse posses¬ 
sion as against his co-owners. See Adveube 
Possession, No. 3, 5 A.L J 511. 

(9) One of the share-holders of property pur¬ 
porting to mortgage the whole—Right of other 
share-holders to declaration—.Subsequent con¬ 
duct of defaulter, effect of. See DKcnA.BATioN, 
No. 1, 8 O.L.J. 185. 

(10) Bights and position of vendee of a share 
in joint mortgaged property when it is redeem¬ 
ed m part or whole by his money. Sec Vendor 
AND Vendee, No. 1, 04 P.W R. 1908. 

(11) See Abandonment, No. 1, 120 PR. 
1908 

Co-paroenary. 

Release by a oo-paroener—Bight of the co¬ 
parcener 's sou then in existence to recover his 
share in the family property—Bight of an after- 
born son, in the property. See Hindu Law 
(Joint Famidy), No. 13, 10 Bom. L.B. 778. 

Copyright. 

(1) Copj/rtght-Infnngement-Catalogue, lUtia- 
tratwus vn—Copyright m a portion of a 
publKotton, how far proteeted—Fraad 
on the public—Misstatements—^^ Puffing ” 
statements. 

The fact that the copyright in some of the 
illustrations in the plaintifi’s catalogue is 
vested in other persons does not preclude him 
from suiug to restrain an infringement of such 
of the'illustrations as he the copyright in 
(a). 


Copyright— (Concluded). 

The objection that the catalogue contained 
certain statements which were not strictly 
accurate (no case of fraud on the public Shaving 
been made in the written statement) was held 
to be no answer to an action to’prevent infringe¬ 
ment of the copyright, such statements being 
held to be in the nature of "puffing" state¬ 
ments (b). 

It was not sufficient for a defendant merely 
to give an undertaking not to publish in future 
those illustrations which he admits to be 
infringements of copyrights. He ought to 
have, at the commencement of the suit, offered 
to consent to an injunction being recorded 
regarding them. B Lawrence V. W. Bosh- 
nell, 12 G W.N. 753. 

Fletcher, j. 

References :~(a) (1892) 3Ch. 462, F; (b) 
March 16, (1883) 10 B. 801. 

Corporation. 

(1) Bank of Bombay—Shareholder's right to 
inspect and take extracts—Special interest 
and definite object, necessary—Suit for 
declaration of tight to inspect, in the 
nature of application for writ of mandamus 
—Conditionson which relief can be given. 

A suit brought against the Bank of Bombay 
by a shareholder for a declaration that be is 
entitled to inspect the register of shareholders 
and to copy and take extracts from such re¬ 
gister IS, in its nature, though not in its form, 
somewhat of the character of an application 
fora writ of mandamus, and the principles 
regulating the issue of that prerogative writ 
should apply to a great extent to the granting 
of the relief prayed for in such a suit. 

A writ of mandamus will not bo allowed to 
issue unless the applicant shows clearly that 
he has the specific legal right, to enforce which 
he asks for the interference of the Gourt, that 
he has claimed to exorcise that right and 
none other, and that his claim has been refused. 

When, therefore, before the suit, the plainirifE 
claimed an absolute right to inspect and take 
extracts from the Bank's register of share¬ 
holders—to which he was not entitled—and 
was refused, but in the suit claimed a more 
qualified or restricted right, 

held, that the suit could not succeed. 

The right to inspect the documents of a 
corporation which at Gommon Law belongs to 
every member of such corporation is not an 
absolute right, but is confined to cases where 
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the meinbec of (he corporation has in view 
some definite right or object of his own and to 
those documents which would tend to illustrate 
such right or object. 

Where it app^red that the plaintifi had no 
special interest in any of the matters he com¬ 
plained of, or an; interest other than or 
different from t,hat of each member of the cor¬ 
poration, and had no definite right or object of 
his own to aid or serve in asking for inspection 
of the register, or right or object which the 
register would illustrate, but bis object was 
to obtain the inspection in or^er to communi¬ 
cate with the shareholders with the view of 
securing their help in bringing about an im¬ 
provement in the administration of the corpora¬ 
tion's afiairs. 

Held, that no relief could be granted to the 
plaintifl fa). The Bank of Bombay v. Suleman 
Bomji, 12 O.W.N. 825 (P.C.) 

Lord Macnaghten, Lord James of 
Hekepobd, Lord Atkinson, Sir Andrew 
S coBDB and Sir Arthur Wilson. 

Beferenee : — (a) 2 B. and Ad. 115, F. 

(2) Collector, Chaplain, etc., whether Cor¬ 
poration solo-Effect of constituting such 

persons as trustees. See Act II of 1882 
(Trusts), No. 1,1 Sind L.R. 218. 

Costs. 

(1) Executton of decree—Attachment—Ob- 
jectwn to attachment successful, but costs 
tot allowed—Costs of objection not recover¬ 
able in separate suit. 

Attachment of certain property in execution 
of a decree being made, objections were put in 
by persons, who claimed the attached property 
as their own. These objections were successful, 
but, for some reasons not explained, the ob- 
jeotors were not allowed costs. The objectors 
instituted a suit against the decree-holder to 
recover damages for unlawful attachment and 
th# costs incurred in making objections. Held, 
that the costs claimed could not be recovered 
by means of a separate suit, Sallg Ram v. 
TIka Ram, A.W.N. (1908), 18 = 6 A.L.J. 140. 
Aieman, 3. 

References :—8 A. 452, 9 A. 474, F. 

(2) PraoHoe as to allouiiig costs of counsel— 
Costs of third counsel in a defended long 
cause—Party and party costs—Attorney 

• and client coats—Practice governing the 


Coitn— {Continued}. 

allotoing of coats—Taxing Master's decision 
—Review by the Chamber Judge—High 
Court Rules and Forms, Rule 577. * 

As a general rule, the Judge in Chambers will 
not interfere with items of taxation which are 
entirely within the Taxing Master’s discretion, 
or go into details of suoh discretionary items 
but there is nothing to prevent him from doing 
so, if it appears to him, that the interests of 
justice reifuire his interference; and it would 
be his duty in all such cases to review and 
revise taxation and judge and decide for him¬ 
self what would be a just order to make under 
the circumstances. 

Where a party to a suit has already briefed 
two Counsel for hearing, and a third is instruct¬ 
ed to make an application to transfer the 
case from one Judge to another, the costs 
shall be, in the absence of any order making 
the costs, costs in the case, disallowed between 
party and party, though they may be allowed 
between attorney and client. 

A party to a defended long cause is entitled 
to appear by two Counsel. If both Counsel 
attend throughout the hearing and the other 
party is ordered to pay the costs of the suit, 
their brief fees and full refreshers would be 
allowed on taxation against the losing patty. 
If the suit is conducted by one Counsel only 
throughout, the full refreshers of the conduct¬ 
ing counsel and a nominal refresher of 2 6, Ms. 
of the other Counsel would be properly allow¬ 
able against the opponent if ordered to pay costs. 
If the absent Counsel attends for portions of 
the time the case is at bearing, his refresher 
proportionate to the time be attends would 
also be properly allowable in addition to the 
full refresher allowed to the Counsel who 
attends and conducts the case. 

When a patty to a defended long cause 
engages two Counsel, he has a right to the 
services of at least one of them. He is under 
no obligation whatever to engage a third 
Counsel. If both Counsel find|that they would, 
owing to other engagements, he unable to go 
in, and conduct the case when it is called, it is 
obviously the duty of one of them to return the 
brief. 

A party is at liberty at any time to employ 
a third Counsel, but right of employing a 
Counsel must not he allowed to work hardship 
on the losing opponent. 
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Costs— (Coni»ni<ed). 

If three Counsel are engaged before the 
hearing, it will be for the Taxing Master to 
oon&ider the fees and refreshers of which two 
he will allow between party and party, and 
which Counsel-fees should go between attorney 
and client. A Solicitor engaging three Counsel 
IS entitled, in the event of his recovering costs 
from the opponent, to have his third Counsel’s 
costs taxed between attorney and client, if he 
proves express authority from his client, or if 
he proves that some peculiar cohtingency 
arose, which made it necessary for him to 
engage a third Counsel in order to safegaard 
bis client’s interest. 

If a third Counsel is added after the hearing 
of the suit has commouoed, such addition 
must be at the cost of the party doing so. 
Banco Begum y. Hir Aun All, 9 Bom. L.K 
983 -32 B. 262. 

Da VAR, j. * 

(2-a) Attorney’s application for taxation of his 
bill of—for business not transacted m Court, 
Judge’s power to make order on. Sea High 
Court Rules (Bombay), No 6, 10 Bom. L.R. 
76 

(3) Suit for, by attorney against client— 
Limitation—Order for taxation of costs, cfiect 
of. See Limitation Act, No. 20, 35 C. 171. 

(4) — awarded by decree directing sale of mort¬ 
gaged property—Part of mortgage decree— 
Procedure to be adopted by decree holder for 
recovery of. See Transpfh op Property Act, 
No. 60.12 O.W.N. 864. 

(5) —.respondent’s failure to furnish security 
for-Order refusing to re-admit appeal—Appeal. 
See Civ. Pro, Code, No. 298, 6 A.L.J. 109. 

(6) Order on a petition for withdrawal of a 
suit with liberty to file a fresh suit—Order as 
to costs. See Civ. Pro. Cons, No. 281,10 Bom. 
L.R. 293. 

(7) Conditions of liability of infant plaintiffs 
to give security for. See Oiv. Pro, Code, 
No. 240,18 M.L.J. 156. 

(8) Jurisdiction of Court to award costs of 
One successful defendant against another 
unsuccessful defendant. See Jurisdiotion 
(OP Civil Courts), No, 2, 57 P.W.R. 1908. 

(9) Plaintiff not only claiming reliefs to 
which he was not entitled, but also omittiug to 
state all i^texial facts wfaioh would entitle 
hu^ t 0 any r^ief—No ordar for costs to be 
made. See Bajc®, No. 2,14 Bur. L.R, 186. 


Coats— (Concluded). 

(10) —on memorandum of objectidos when 
appeal withdrawn. See Practice, No. 16, 
4 M.L.T. 482. 

(11) Hearing of partition suit prolonged on 
acoount of defendant’s unfounded contentions 
—Defendantto pay costs of subsequent hearing. 
See Mahomedan Law (Partition), No. 1,13 
C.W.N. 153. 

a 

(12) —decreed are recoverable under S. 90, 
Transfer of Property Act. See Tkanspbb op 
Property Act (IV op 1882), No. 62-a, 11 O.C. 
377. 

Co> trustee. 

Application to be registered as—under the 
Bengal Land Registration Act—Jurisdiction of 
Civil Courts to direct registration by revenue 
authorities. See Bengal Act VII op 1876 
(Land Registration), No. 1, 12 C.W.N. 441 
(P.C.). 

Counsel. 

(1) Refusal by counsel to urge question of 
law—mere admission of law not binding on 
party—Question may be raised in appeal 
though not raised below-Limitation. See Act 
VIII OF 1885 (Bengal), No, 24, 7 O.L.J. 152. 

(2) Counsel not able to appear—Return of 
brief by junior counsel—Practice. See Civ. 
Pro. Code, No. 85, 10Bom. L.R. 1172. 

(3) Plaints in short causes—Taxing master to 
allow counsel’s fees, if he is of opinion that it 
was not unreasonable to submit the plaints to 
counsel to be drafted or settled. See Civ. Pro. 
Code, No. 70,10 Bom. L.R. 969. 

(4) —See Costs, No. 2, supm. 

Court. 

(1) Court’s process, abuse ofWrong done by 
order of Court-Court’s inJierentpomr to 
rectify—Kioents happening after the filing of 
appeal. 

When an order has been improperly or 
fraudulently obtained from a Court, as soouiRS 
the Court is apprised of the fact, it will recall 
the order, on the ground that no Court will 
tolerate an abuse of its process. The Court has 
inherent power to do so (a). 

When there has been a wrong done by an 
order of Court which has been set aside on 
appeal, the Court executing the decree without 
express authority of law is c om patent to put 
the parties in the position which they occupied 
before that order. 
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Court~{Oonelud«d). 

It is Do{ only competent to & Court of appeal, 
but it may be its duty, under certain circum¬ 
stances; to take notice of events which have 
happened since the order challenged in appeal 
was made. UdlbChobey v. Rashlka Prasad 
Upadhya, 6 C.L.J. 662=3 M.L.T. 41 

Mookbbjks! and Cabpbi^z, 

Rtfarewe .— (a) 6 O.W.N. 710, B 

(2) Duty of, to relieve parties against injus¬ 
tice caused by its own acts or oversight. See 
Limitation Act, No. 18, 7 C.L.J. 59. 

(3) Suit for possession—Psjlpre of cause of 
action—Possibility of media concludendi being 
the same in other actions gives the Court no 
power to pronounce upon them. See Posses¬ 
sion, No. 1, 7 C.L.J. 44. 

(4) —, competency of, to pass final decree for 
partition under S. 396, C.P.C., without appli¬ 
cation by parties. See Civ. Pbo. Cope, No. 243, 
18 M.L.J.-23. 

(5) -has power, in effecting a partition, to 
allot to share of one co-parcener property alie¬ 
nated by him. See Hindu Law (Partition), 
No. 1, 17 M.L.J. 617. 

(6) Inherent power of—to set aside ex parte 
decree made under S. 90, Transfer of Property 
Act’. See Tbansfee of Pbopf.kty Act, No. 61, 
35 C. 767. 

(7) Inherent power of Court to correct its 
own mistake Amendment of sale certificate— 
Sale certificate including a property not sold— 
Oiv. Pro. Code, S. 244. See Civ. Pro. Code, 
No. 148, 12 C.W.N. 1027. 

(8) Power of Court to inspect documents and 
to record evidence on the validity of objection 
regarding production or admissibility. See 
Evidence Act, No. 35, 4 M.L.T. 317. 

(9) Power of, to settle a scheme of manage¬ 
ment of trust See Mahomkdan Law (Wakf), 
No. 4, 13 O.W.N. 26 

Court-fee. 

(1) Court-fee — Written statement of defendant 
claiming set-off — Does not leguire ad valo¬ 
rem Court-fee —Affg,eal —Ci». Pro. Code, Act 
XIV of me, S. S88 (?;. 

Held, that, ad valorem Court-foe is not re¬ 
quired on a written statement in which defend¬ 
ant 4^s not allege any fiefinite and asoer- 
tatned sum to be due to him and does not pray 
for ^oissing any decree therefor, but merely 
pleadpjthat he is entitled to get from the plain- 


Oourt-f ee— (Cuiicfuded). 

tiff damages arising out of the transaction on 
which plaintiff’s claim is based, and that 
the amount of such damages may be set> off 
against the said claim (a). Bbagat Singh v, 
Devi Dial, 80 P.W.R. 1908 = 1.30 P.L.R. 1908 
= 86 P.R. 1908. 

Kensington and Eattigan, jj . 

Beferences- — {a) 9 Bur. L R. 285 (F.B.)— 
Opinion of Baiierji, J., 8 C.W.N, 174, F.; 8 A. 
376. 13 672, 15 M. 29 and 8 C.W.N. 174, 

Diss ; 7 A. 284 and 15 A. 9, B. 

(2) Cow t-fee on plaint—Beg III of 1873, Ss. 
S, 8—Settlement— Suit instituted before 
Settlement Officer vsithout Court-fee — 
Transfer to Civil Court — Court-fee on 
plaint if leviable. 

No institution Court-fee need be paid when 
a suit, which was instituted before a Settlement 
Officer under the provisions of Rtg III of 1872 
without Court-fee, was transferred to a Civil 
Court under S. 5 of the Regulation. BIbee 
Oolap Kumarl Saheba v Md. Kadiruddin, 
12 C.W.N. 917 

Eampini and Shakkuddin, J3. 

(3) Moitgage suit—Compromise decree — Ap¬ 
peal from order lefusing to male order 
absolute—Transfer of Prni ertij Act {IV o f 
1883), S. 89—kd. valorem Courffee. 

Ad fialorem Court-fee on the value of the 
appeal should be paid on the memorandum of 
appeal from an order refusing an application 
for an order absolute under S. 89 of the Trans- , 
fer of Property Act (a). Chara Chandra 
Hitter v. Bhagirath Persad, 12 C.W N. 1028. 
Mitba and Caspeusz, jj. 

Beference .—(o) 25 C. 183, B. 

(4) Suit for partition—Civ. Pro. Code, S. 662 
—Remand—Appeal—Court-fee. See Appeal, 
No. 3, A.W.N. (1908), 40. 

(5) Assessment of Court-fees m suit for de¬ 
claration that decree was fraudulent. See 
Specific Relief Act. No. &, 8 C.L.J. 485. 

Court Fees Aet 

(1) S. 7 — Court-fee—Suit to obtain possession 
of property leased to plaintiff—Suit for 
specific performance — Appieal, 

Held, that a suit by a lessee to obtain posses¬ 
sion of land comprised in his lease, but of which 
possession has not behn given, is not a suit for 
speoifio performance, to which S. 7, •clause 
X of the Court Fees Act, 1870, is applioab1ei» 
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Court Fees Act->(Conltnu«d}. 

but is govenied as to payment of stamp duty by 
B. cl. V of tbe Act. Ohalom Bablr t. 
Noi'aio Prasad, A.W.N. (1908), 201=6 A. 

L. J. 634. 

AlKMAlf, J. 

(2) S. 7, el, l—Morigage—sale—j>r%or mort¬ 
gages—no relief—redemiitwn—fee payable 
on the plaint. 

Plaintiffs brought a suit for sal^ upon a 
mortgage. It was discovered that there were 
two prior mortgages on the property in respect 
to which no relief was claimed and no Cours-fee 
paid. The Court below, however, decreed the 
suit, and held the plaintiffs entitled to redeem 
the prior mottgages without directing the sale 
to satisfy those debts. Held that tbe Court-fee, 

, paid on the plaint, was sufficient, having regard 
to the relief claimed. Indar Sen Singh y. Rikhi 
Singh, 5 A.L.J. 18=A.W.N. (1908), 31=3 

M. L.T. 165 = 30 A. 103. 

Stanuey, c. j, and Bdrkitt, j. 

{2-a) 8. 7 (IF) (6)—C«j. Pro. Code, S. 216 A, 
preliminary decree under—Amount of 
Court fees to be paid on appeal. 

In an appeal against a preliminary decree, 
under S. 216-A, O.F.C., 1882, the appellant 
ought, under S. 7 (iv) (6), Court Pees Act, 
1870, to pay an ad valorem Court-fee on the 
amount at which the suit was valued in the 
plaiut. Bhagat Sam y. Gokal Chand, 150 
,P.R. 1908. 

Ksnbinoton and Lal Ghand, jj. 

Reference 18 B. 209, relied on. 

(8) S. 7 (IV) (c)—Suit for removal of mutwali 
and imam of a mosque—Plaintiffs not seeking 
possession of the mosque properties for them¬ 
selves—Court fee. See Limitation Act, No. 86. 
87 P.W.E. 1908. 

(4) 8. 7 (IV) (c), Art. 17 (6)—Suit to direct 
registration of will—Art. applicable. See 
JOKIBDICTION (OP MdNSIPFB' Coi'IlTS), No. 1, 

17 M.L.3. 573'. 

(5) S. 7 (IV) (/)—Administration suit—Court- 
fee to be computed ad valorem on estimated 
value of a share claimed by plaintiff—Value 
for purposes of jurisdiction. See Valpation op 
SUIT, No. 4, 4 L.B.B. 279. 

(6) 8. 7{V) {e)—SuiU Valuation Act (VIIof 
1997), 8. 3 (I) Rules under—Rule 1(c)— 
Cpurt-fee—Garden—Fruit garden. 


Court Feel Aot— [Continued). 

Held, that, for purposes of Cour -fee and 
jurisdiction, a frnit garden is a ’* garden” even 
though the garden land is assessed to rcfvenue. 
Siri Dhar y. Amar Hath, 61 P.L.R. 1908= 
84 P.W.E. 1908. 

CliAItK, C.J., AND EBID, 3. 

(7) Ss. 7 ( V) (a) and 9 —Suit for possession of 
house—Decree on paymerH of value of 
improvements — Appeal — Jurisdiction — 
V aluation of suit for purposes of Court-fee 
and appeal — 8. 89, Punjab Courts Act, 
ISSi. 

Tbe petitioner sued for possession of a house, 
which be valued at Bs. 90, in the Court of a 
MunsiS of the first class, and obtained a decree 
for possession, on payment of Bs. 634-7-0, 
value of improvements to the house by the de¬ 
fendant. He appealed to the District Judge 
against so much of the decree as aviarded com¬ 
pensation for improvements, and the District 
Judge held that be bad jurisdiction and that 
tbe Court-fee must be made up to Bs. 650, and, 
on failure to make up the Court-fee, dismissed 
tbe appeal. 

Held, that, the subject matter of the suit 
lieing a bouse, the market value of the house 
as found by the first Court for Court-fee deter¬ 
mined the course of an appeal under B. 39 of 
the Punjab Courts Act, 1884 ; that the District 
Judge had no jurisdiction to entertain and bear 
the appeal, and, that, under S. 7 (V) (e) of the 
Court Fees Act read with S. 9 of the Act, tbe 
valuation for the purposes of Court-fee and for 
jurisdiction should be the same (a/. Abdup 
Rahman v. Charag Din, 19 P.B 1908 (F.B.)- 

Bbid, Battigan and Lal Chand, 33. 

References —(a) 6 P.B. 1904 (F B ) and 72 
P.B. 1899, F., 3 P.B. 1893, 33 P.B. 1884 (F.B.), 
23 M 84, 101 P.B. 1900, B ; 1 P.B. 1887, 44 P, 
E. 1888 (F.B.), 169 P.B. 1888, and 16P.B. 1908 
(F.B.), Eapl 

«■ 

(8) S, 7, els. 5 and 11 le)—Landlord and 
tenant—Suit by tenant to recover possession 
of land against landlord and persons claim¬ 
ing under him—“ Occupancy of land’* and 
"ejected”—Applicability to claim of 'mel- 
tearam tn land. 

A suit for possessfon by a tenant agaiasjb the 
landlord and persons claiming melwaram ipgbta 
under him is governed by cl. *5 and D 9 ii by 
cl. 11 (c) of 8. 7 (a). 
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Court Feel Act— (Continued). 

% 

The terms of cl. 11 {$} and especially the 
words “occupancy of land ” and “ejected” are 
applicable to the case of ryots m actual physi¬ 
cal occupation, rather than to per&ons who are 
only entitled to the mclwaram rights. Pala- 
nlappaChettlv. Sithravela, 17 M.L.J. 478= 
3M.L.T. 8=31M. 14. 

Bbnbok, j.. 

Reference .—{a) 32 0. 628, F. 

(9) S. 7 (e), cl. lx, p. Sch I, Art. 1 applies 
to appeals tn mortgage sutts-Court-fee 
payable on subject-matter tn dispute in 
appeal. 

Held, that the Court-fee in an appeal arising 
out of a suit for foreclosure is payable on the 
subject-matter in dispute in appeal and not on 
the principal money secured by the mortgage 
(a). In the matter of the petition of Hahadeo 
Prasad, 5 A.L.J. 531=A.W.N. (1908), 247 =4 
M.L.T. 448. 

Airman, j. 

References. —(a) 27 A. 447 and reference 
under Court Fees Act, 29 M. 867, F. 

(10) S. 7, sub-s. V, els. (a) and {d)—Revenue¬ 
paying estate—Suit for possession of share 
in — Court-fee on plaint —“ Definite share,” 
if must also be separately assessed with 
revenue. 

In a suit to recover possession of a definite 
share in a permanently settled revenue-paying 
estate, the Court-fee on the plaint should be 
calculated according to the first part of cl. (a) 
of B. 7, sub-s. V of the Court Pees Act, i.c., at 
ten times the proportionate revenue annually 
payable. Whether such share is recorded in 
the Collector’s register as separately assessed 
with revenue or not, does not matter. 

The words “ definite share ” in the first part 
of the clause, do not mean a definite share 
separately assessed with revenue (a). Buniad 
Lai y. Shyam Lai, 12 C.W.N. 990. 

Caspbbsz and Sharfuddjn, jj. 

Reference .—{«) 8 C. 192, R. 

(10-a) S. 9—See No. 7, supra. 

' (11) S. 11 — Suit for damages—Approximate 
assessment of damages in plaint—Offer to 
pay additional Court fees if more damages 
are due. 

In a suit for damages ba^d on fraud, there 
is nothing in B. 50 of the Civ. Fro. Code, or in 
the Court Fees Act, to prevent a plaintiff, from 
entering in his plaint an approximate estimate 


Court Fees Aot— (Continued). 

of the damages he claims, and offering, if they 
prove heavier than he anticipates to pay the 
necessary institution fee to cover the differifnce 
though the suit may not then fall within the 
provisions of S. 11 of the Court Fees Act, and 
the plaintiff may not be entitled to deposit the 
institution fee after decree; but where the 
plaintiff has paid it before the bearing of the 
appeal, nothing should prevent the lower 
appellate .Court from passing a decree fully 
for the amount claimed. Ragavaji Sait v. 
Annamalai Mudali, 17 M.L.J 62.5. 

MUiLRB, j. 

(12) S. 17 — Alternative reliefs for distinct 
causes of action. Court-fees paypble on. 

Held, that S. 17 of the Court Fees Act applies 
not oiilv to a case in which cumulative reliefs 
are sought but also to a case in which the plain¬ 
tiff claims alternative relief in respect of 
different causes of action (a). Jawahir Singh 
Baldeo Prasad, 11 0 G. 173. 

CllAMlKU AND GhERVEN, J. CK. 

References —(a) 7 0.0. 152 and 15 B.82, R ; 
and 30 M. 61, F. 

(13) S. 19 (c)—Annulling the grant of aprobate 
under S. 234, explanation (4) of Act X of 1865— 

A fresh application fora fresh grant—Exemp¬ 
tion from Court Fee. See Act X of 1865 (Suc¬ 
cession), No. 5, 1 Siod. L.B. 177. 

(14) S. 19 (c)— Letters of administration 
de bonis non— Court-fee. 

In this case letters of administration had 
previously been issued in respect of the whole 
property in respect of which letters are now ask¬ 
ed for. The full fee chargeable on the property 
at the value there placed upon it was levied. 
Held, that no further Court-fee was leviable on 
a subsequent grant of letters of administration 
under S. 229 of the Indian Succession Act, in 
respect of an unadministered portion of the es¬ 
tate, although the value of the property might 
have increased m the mean t’me. Samuel Bal- 
thazar—petitioner, 4 L.6.B. 255. 

Moore, j. 

(15) Sch. II, Art. 17 — Partition suit — Fixed 
fee or ad valorem fee, 

A amt for partition of joint property is govern¬ 
ed by Bch. II, Art. 17, Cl. vi of the Court 
Fees Act, and the plaint is properly stamped, if 
a Court Fee of ten rupees is paid upon it. A 
mere denial on the part of the defendant at to 

3763-25. 
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flottrt Pee* ktt—iCoiKluind). 

plaiuiiifi’s title and possession does not convert 
the suit into one for declaration of title and re¬ 
covery of possession ; the plaintiff is entitled to 
maintain a suit for partition, if his possession 
to some part of the joint property is admitted 
or established, but if it is established that he is 
not 111 possession at all of any portion of the 
joint property, that there has been a complete 
ouster, be must sue for recovery of possession 
and partition and pay ad valotem Court FeG.s 
upon a plaiut appropriately framed for the pur¬ 
pose. Bidhata Ral v. Sam Chapiter Rai, 
12 C.W.N. U7--=G C.L.J. 651 ---3 M.L.T. 33. 

Mookebjee AKU Ca8I>E11SZ, jij. 

(16) Sch. If, Art. 17, cl. {t)—Civil Pio. Code, 
S. HSH—Sutluiider—Stanni on ihe plaint — 
Declarator!/ suit and nijunction~Vfilue of 
suit. 

Where a suit is brought tinder S. 283 of the 
<3iv. Pro. Code, the proper Court-fee payable on 
the plaint is Rs. lOunder ol. (i) of Art 17 of Sch. 
II of the Court Fees Act (a). 

When a suit asks for a declaration and for an 
injunction, it is not one merely for a declaratory 
decree, but also for consequential relief. 

When a plaintiff seeks to challenge a decree 
in execution of which his property has been 
attached, the value of the action is the value 
to the plaintiff, so that, if the execution 
debt exceeds the value of cho property, 
the latter is the value of the suit, and if 
the execution debt is less than the value of the 
property, the former is the value of the suit. 

In suits to set aside summary decisions, as 
also in those dealing with arbitration awards 
the amount of Court Fees payable on the plaint 
does not depend upon the value of the suit. 

Blbl Phul Kamapi v. Oaneyam Hispa, 7 C.L.J. 
«6 (P.O.J. 

Lord Robertbuk, Lord Coelinb and Bib 
Arthttb Wilson. 

lieferenoe : —(a) 9 B. 20, 

Court of Ward*. 

(1) Trespass-Court of Wards, wlial estate can 
be taken possession of by —“ Proprietor,” 
meaning of-Infant beneficiary, ifpriysrietor, 
when estate vested in executrix—Residuary 
legatee, when estate vests in-Court of Wards 
Aet {iX of 1879, R.C .)—Notice of suit, 
when necessary-Oode* of Civil Procedure 
iAdt Xjy of 1982), S.» i2i—Injunction, 
st/Ufor, ifnoRee reynwed for—Jurisdiction 


Court of Ward«~(Co»fi»««i). 

Cause of action—Immoveable pi operty ioith~ 
in jurisdiction—Aeguisitioa by executrix— 
Mal-administratwn, who to determine — 
Trespass, under wder of higher official, 
who liable for—Power of Uourl of Wards 
to override wishes of testators—Possession, 
disturbance of—Remedy, injunction or 
ejectment action. 

The Court of Wards can take possession only 
of an estate of a minor, if be can be said to be 
the propiictor thereof within the meaning of 
the Court of Wards Act, and has no right to 
take over an estate from an executrix in whom 
the estate is vested in law, until the infant 
beueffciary becomes the pruprioior. 

A residuary legatee does not become the 
“ proprietor ” of the estate until the administra¬ 
tion has been completed and the residue ascer¬ 
tained and made over by the executrix to him. 

The Court of Wards Act was never intended 
and the language thereof does not warrant 
the construction that it should have power, to 
override private rights, such as the wishes of 
testators and proprietors generally in desiring 
and directing that their estate should vest in 
and be managed by an executor or in creating 
a trust inter vivos for the benefit of an lufant. 

When public officers are sued not in their 
admitted official capacity but as individual tres¬ 
passers, no notice under S. 424 of the Code of 
Civil Procedure is necessary. 

Even in a case where such a notice would be 
otherwise necessary, so far as the suit sought 
relief by an injunction to restrain the commis¬ 
sion of an act, no notice under that section 
would be necessary. 

An acquisition by an executrix for an estate, 
out of the assets of the estate, is a part thereof, 
even if the acquisition has taken place after a 
declaration by the Court of Wards taking over 
the management of the estate. 

• 

The High Court may entertain an action in 
respect of immoveable property, provided that 
a portion of such property is within the juris¬ 
diction. 

Where, although but a portion of the estate 
regarding which certain declarations and in¬ 
junction are sought*in an action is within its 
jarisdiction, the High Court has power to grant 
the same declarations and injunfition as regards 
the whole estate. 
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Court of Wards—(Coftefttded). 

Where {here had been an undoubted disturb¬ 
ance of plaintiff’s possession, some rants 
having *been collected and appropriated by the ! 
defendant and the plaintiff’s establishment | 
directed to obey,the order of the defendant, \ 
but, no mutation of names having been cfiected, * 
the rents had been collected and money-orders ! 
cashed in the name of the plaintiff and her j 
establishment taken over by the defendant in | 
the plaintiff’s absence and without her consent, , 
to which the plaintiff at once protested, and i 
she also made certain collections on her own i 
behalf. 

Held, that the possession of the estate had 
really remained in the plaintiff, and, there had 
been a continuing trespass for which the plain- ' 
tiff was entitled to have an injunction, aud it 
was not necessary for her to institute an action 1 
m ejectment against the defendant. > 


Covenant. 

Insertion of personal—in nsufruotuary mort¬ 
gage deed to pay mortgage-debt on demand, 
unaccompanied by hypothecation of property, 
the subject of mortgage—Covenant does not 
give a right of sale. See Mobtqage (Csu- 
FBUCTUABY), No. 8,10 Boni. L.B. 615. 

Creditor. 

(1) Right to ajgprojnxate jiayvientB -Vnlaio- 
ful Uansaciions 

Quaere. —Whether a creditor is entitled to 
appropriate payments made in respect of un¬ 
lawful transactions. Ethirajulu Naldu V. 
Lakshminarasimham Ohetty, 4 M.L.T. 326. 

White, c j. 

Refeteuce —(1905) 1 K.B. 715, D. 

(2) —dying leaving will but without execu¬ 
tors. See CoNTBAOT Act, No. 1, 4 M.L.T. 335. 


It is natfor the Court of Wards to determine 
whether there has been inal-admimstration of 
an estate by an executrix, aud on its own deter¬ 
mination, take possession thereof on behalf of 
an infant residuary legatee, before the adminis¬ 
tration 15 oomplete. 

It IS not ossontial that the defendants should 
all actually commit trespass to bo liable to the 
plaintiff; a trespass committed by a subordinate 
officer uuder orders from the superior officers is 
in substance the act of them all and ’ooth the j 
subordinate as well as the superior officers are j 
liable to the plaintiff as trespassers. Ganda I 
Sundari Chaudharanl v. Nalini Ran Jan 
Raha, 12 C.W.N. 1065. 

WOODEOPFE, J. 

(2) Manager of Court of Wards, power of, to 
assert claim of pre-emption—Power to perform 
necessary ceremonies. See Mahomedan Law 
(Pbe-emption), No. 1, 35 C. 575. 

(3) See Act IV op 1899 (Madkak), No. 1, 4 
M.ii.T. 321. 

(4) Right ot-Ss. 18, 43, 55, 67, Act I of 
1902 (Madras)—Dispossession of usnftuctnary i 
mortgagee—Restoration after ward’s death— ' 
Efiect of pro-notes handed to mortgagee not 
being endorsed. See Mortgage (Ubufbuc. 
TCABV), No. 4,4 M.L.T. 341*. 

Court of Wardii Act. 

See Act IV op 1899 (Madras). 


I Criminal misappropriation. 

i (1) — , no case of, where Hindu father entered 
I into a kuit transaction for benefit of family 
' and received money, in consideration of his 
! management of the fund, but failed to make 
j payments from collections made, as undertaken 
i by him—Breach of civil duty only—Eamily 
j property liable for breach. See Hindu Law 
! (Debt), No. 4, 17 M.L.J, 613. 

(2)—by administrator—No express finding 
—Effect of general observations in the judg¬ 
ment. See Admimstbatok, No. 2, 3 M.L.T. 
394. 

Crim. Pro. Code. 

(1) Ss. 87 and 88—Forfeiture of ancestral 
projeerty of a criminal subject to Punjab 
Customai y Law for absconding or commit¬ 
ting a crime—Extent of his interest — 
Necessity — Sale—Right of his reversioner — 
Full otoner defined. * 

Held, by majority (Clark, C. J., and Ohatterji, 
J.) that when ancestral property of a person 
subject to Punjab Customary Law is attached 
and sold by order of a Criminal Court under 
the Indian Criminal Law, for his committing a 
crime or absconding, the sale disposes of the 
life interest of that person only, but not the 
right of inheritance, after his death, of his male 
lineal descendants or of collaterals descended 
from the original holder of the property. 

Per Johnstone, J.—-Contra. Upon such a sale, 
the fee-simple of the property is sold snd 
I nothing remains for the heir to inherit (a). 
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Cfim. Pro. Code—{Continued), 

Per Glark, 0. J.—^Tbe reversioner has suoh 
indefinite interest in the ancestral propert;^ 
that* the owner in possession cannot, by his 
crime or absconding cause that interest to be 
forfeited. 

Per Obatterji, J.—A full owner, in jurispru¬ 
dence, is a person who has a right over a deter¬ 
minate thing, indefinite in point of user, un¬ 
restricted in point of disposition, and unlimited 
in point of duration, or, in other wordi, having 
the fullest and freest right of possession, enjoy¬ 
ment and disposition (b). 

Principles underlying the existing law must 
be extended by analogy and other approved 
methods to new phases of affairs (c). Sadhu 
Singh T. Secretary of State for India, 19 
P.W.B. 1908(F.B.) = 18 P.R. 1908-^156 P.L.R. 
1908. 

CliABK, C.J., GHAXT£B7t ABD JoiINBTOKE, 13 . 

References —(a) 50 P. R. 1893 (F.B.), U; 
107 P.R. 1887 fP.B.); 116 P.R. 1890 (PB.), 
90 P.R 1892 ; 2 P.R. and 18 P.R. 1895 (F.B.); 
12 P.R. 1899 (F.B.) ; 23 P.R. 1900 (Gr ) ; 34 
P.R. 1900 ; 65 P R. 1900 (F.B.) ; 58 P.R. 1906 , 
41 P.R. 1906 ; and 10 A. 272, B. (6) 107 P.R. 
1887 (F.B.), li. (0) 55 P.R. 1903 (F.B.) ; 110 P- 
R. 1906 (F.B.) and 8 Bing. p. 490, B. 

(1-a) 8. 88—See No. 1, sujira. 

(2) Ss. 96 and 165—Judicial officer proceeding 
under S. 165 instead of issuing a search warrant 
uuder S. 96—Whether he can be said to have 
acted without jurisdiction. See Act XVIII of 
1850 (Pbotbotios of Judicial Ofi!icf.bb), 
No. 1, 69 P.W.R. 1908. 

(3) Cr. Pro. Code, S. H5—Specific Belief 
Act {1 of 1877), 8. 9— “ Dispossessed ol/ie^- 
wise than in due course of Lavs, meaning 
of"—Crim. Pro. Code [Act V of 1898), 
8. 145, effect of an order under -If dis¬ 
possession within the meaning of 8. 9, Act 
1 of 1877, 

The plaintiff sued for recovery of possession 
of a mica mine under 9. 9 of the Specific Belief 
Act, on the allegation that he was dispossessed 
by the defendant, therefrom on the 13th Febru¬ 
ary, 1907, in consequence of the final order of 
the Magistrate of G-iridh, passed under S. 145 of 
the Grim. Pro. Gode, on*the 11th Febrnary, 
1901, sifter the prc^rty had been m attach¬ 
ment under the proviso toci (4) of the seotion: 


Grim. Pro. Code— (Conftnued). 

Held, that, under these circumstances, the 
plaintiS could not be said to have been dispos¬ 
sessed otherwise than in due course of law, 
and the plaintiff is, therefore, not entitled to 
maintain an action under S. 9 of the Specific 
Belief Act (a). 

Although S. 145 of the Grim. Pro. Gode, 
does not expressly authorise the Court to put 
the successful party into possession, the efiect 
of it is to entitle him to take it. 

Per Mookorjee, J.—A matter may be consi¬ 
dered to have happened in due couibe of law, 
if it is the result and operation of the law, 
invoked by the ordinary method of any judicial 
proceeding. 

The view that the effect of an order under 
S. 145 of the Grim. Pro. Code is to entitle the 
successful party to take possession is consistent 
with the observations of the Judicial Com¬ 
mittee (c). Leo Moore v. Manoranjan Guha, 7 
O.L.J, 547 = 12 C.W.N. 696. 

Stephen and Mookeiuee, jj. 

Beferences —(a) 26 B. 353 ; 20 W.R. 12, D. 
(6) 29 B. 213, relied on. (c) 29 0. 187 (199), 9 
W.R. 602, B. 

(3-a) S. 145—Suit to recover property, the sub¬ 
ject of order under S. 145, Grim. Pro. Code— 
Limitation—Starting point. Sec Limitation 
Act, No. 67, 12 C.W.N. 840. 

(4) S. 145, effect of proceedings under, on 
plaintiff’s right to sue for declaration and pos¬ 
session under S. 9, Speoific Belief Act. ' See 
Specific Belief Act, No. 1, 6 A.L.J, 297. 

j (4-o) S. 165—See No. 2, supra. 

(4-5) S. 195— Sanction to prosecute defend¬ 
ant—Disobedience of injunction—Not amount¬ 
ing to an offence under S. 188,1.P.C.—Civ. Pro. 
Code, S. 493. See Civ. Peo. Code, No. 264-a, 
14 Bur.L.R. 276. 

(6) 8s. 195 (6), 435 and 439—Nature ofjwis- 
dtehon exercised by every Court, holding 
proceedings under powei s conferred ore it by 
the Crim. Pro. Code, is criminal—Effect of 
order made under 8.195, SuA-S. 6 of Code 
by a competent Court—Limit to exercise of 
potter conferred by Sub-8. 6—Bevmon of 
order under S. ^95, Crim. Pro. Code, made 
by Civil or Revenue Court in the ordinary 
course of its business, to be made by High 
Court. 
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Crim. Pro. {Continued), 

* 

Junsdiotion being conferred on the Courts in 
British India by a codified adjective law, any 
jurisdiction conferred upon any Court by the 
Codo of Criminal Procedure must be a criminal 
jurisdiction, if there is any meaning in the name 
given to that Code The Civ. Pro. Codo juris¬ 
diction is limited to matters of a civil nature; it 
is wrong to speak of an order or sanction to 
prosecute for a oiimmal (ifiencc as a matter of 
a civil nature. Whore a single officer or a single 
Court lb invested with several powers of dif¬ 
ferent natures, the quebUon as to whether that 
Court is a civil, onmin.tl, or revenue Couit 
must lie answered with reference to the nature 
of the proceedings before it iu each case , and, 
in every proceeding held under the authority of 
the Criin. Pro. Code, it would be a criminal 
Court, and it makes no dilieronce whether such 
]urisdiction is ordinary or exceptional. Though 
the nature of the ordinary busmobs earned on 
by a Coujrt offers a convenient basis for its 
appellation, and for its general administrative 
control by higher authority, that cannot alter 
the law and change the nature of a jurisdiction 
which the Dogislature has conferred upon such 
Court, and, it is that nature upon which 
depends the judicial control over every proceed¬ 
ing held by any subordinate Court. Each of the 
superior authorities mentioned, e.g., in S 195, 
Crim. Pro. Code, obtains such power of control, 
not by virtue of his ordinary jurisdiction, but 
b\ a special jurisdiction conferred upon him by 
S. 195, Crim. Pro. Code, without which he 
would have no authonlv whatever over any 
order, made under that section. Bence, in 
exercising the control, each superior tribunal 
itself becomes, pro tanto, a ciiminal Court 
within the meaning of S. 195, Crnn. Pro. 
Code (ffl). 

The Legislature never intended that a parti¬ 
cular power of superior control, given under a 
particular sootion of the adjective law, shall 
bo exercised more than once, and by different 
Coilrts, in the same oaibe. Sub-S. 6 of 8. 195, 
Cnm. Pro. Code, contemplates one proceeding 
only, in a single superior Court, after which the 
power given by it is exhausted, a view supported 
by the language of Sub-S. 7, cl. (a) of the 
same section (5). 

• 

The powers under Sub-S. fi, S. 195, Cnm. Pro. 
Code, especially in the direction of granting a 
sanction refused on reasonable and valid 
grounds, should be most sparingly used (c). 


Crim. Pro. Code— (Continued). 

In a suit brought in 1903 against the appel¬ 
lant, he had made a statement, and, lu a,8uit 
brought iu 1906 against him, which was dismiss¬ 
ed as false and malicious, he made a statement 
alleged to be contradictory to that made in 
1903. An application for sanction to prosecute 
the appellant for perjury in respect of the 
alleged contradictions in the statements of 1903 
and 1900 was dismissed by the Court of the first 
instance,tbut the District Judge accorded the 
sanction asked for with reference to the discre¬ 
pancy between the statements. Held, that the 
application should be dealt with under S. 439 
of the Cnm Pro, Code, and noi under S. 622 
of the Civ. Pro. Code, 1882. Shankar Rao ¥. 
Bhaik Baud, 4 N L.B. 140. * 

Stakyon, a j.c. 

Ueferences •—(o) 5 P.R. 1908 (Or.), 31 C. 42, 
relied on. (6) 17 C.P.L.R 107, R. (c) 22 W.R. 
n (Ct.) and 1 C.W.N. 529, F. 

(6) Ss. 195 (6) and 43»—Power of Chief 
Court to interfere on its criminal revision 
Side with an order of sanction by a District 
Court. 

A District Court sanctioned the prosecution 
of R, for oflences under Ss. 193, 196 and 471 of 
the Penal Code. B, applied to the Chief Court 
of Lower Burma, on ifes criminal revision side, 
to have the sanction revoked under the power 
conferred by S. 439 of the Cnm. Pro, Code. 
Held, the Chief Court had not the power con- 
feircd on it, to interfere with the proceedings of 
a Court which is not qua the Crim. Pro. Code, 
suliordiiiate to it. Ramzan All v. Oporno 
Charan Chowdry, 4 L.B.R. 138. 

Ibwin, j. 

References —26 A. 1, Dies., 26 M. 139 and 
8 0 W.N. 73, F. 

(G-fl) S. 4.35~Seo No. S, sv^-ra. 

(6-5) B. 439—Sec Nos. 5 and 6, siipvo. 

(7) S. 476—Power of interference of High 
Court exercising civil jurisdiction —Ciu. 
Pro, Code, 8. 622 — S, 15, Charier Act— 
Considerations to be had regard to in exer¬ 
cising revistonal jurisdiction of High Court 
—Stay of criminal proceedings pending a 
civil appenl—Conditions under which stay 
can be made. 

m 

In a probate case before a District Jud|e, the 
present petitioners, among others, opposed the 
grant of probate. The District Judge, after 
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Crim. Pro. Coie~^(Coniinued). 

hearing the evidence of both the parties, held 
th^t the will propounded had been duly execut¬ 
ed and that the petitioners had conspired to 
prevent the grant of probate and bad given false 
evidence in furtherance of that conspiracy. He, 
therenpon, instituted proceedings against the 
petitioners under S. 476, Crim. Pro. Code, and 
directed their prosecution under S. 193,1.P.G., 
in respect of the false statements made by them 

Meld that it was doubtful whether the High 
Court, exemisiiig civil jurisdiction, could stay 
the criminal proceedings, that no case had been 
made out for the interference of the High Court, 
under S. 622, Oiv. Pro. Code, and that the 
provisions cf S. 15 of the Charter Act did not 
appear to give the High Court power to interfere 
in the case (a). 

Meld, also, that the High Court must have 
r^ard to the nature of the revisional jurisdic¬ 
tion and must not, in a case arising under 
S. 476, any more than m any other case, allow, 
what would virtually bo, an appeal fron, the 
order of the Court below (5). 

Held, farther, that where the Court below, 
being asked to postpone passing orders, under 
S. 476, Crim. Pro. Code, until the disposal of the 
appeal to the High Court, refused to do so, but 
thought it fit, in the interests of justice, to take 
immediate action, the High Court ought not to j 
stay proceedings, merely on the ground that a ; 
Civil appeal is pending before it (c). Hem Chan- | 
dra Bay v. Atal Behari Ray, 35 C. 909 ! 

Rampisi, c.t, and Ryveb, j I 

Refeiences •—(o) 23 C. 610, F, (5) 23 A 249. [ 
folloued ia principle , (c) 26 B 785, F j 

(8) S. 476—Offence committed before one 
Munsiff—prosecution ordered by another - ; 
Validity. See Sasciion to PnoBBCDTr, No. 1, 
35 C. 114. 

(9) S. 476—Power of Court to order prosecu¬ 
tion under S. 476—Execution proceedings - 
Judicial proceedings. See Sanction to Pbo- 
8ECUTK, No 2, 35 C. 183. 

^10) S. 488 — ll%ght of an tllegitiinate child 
to be maintained by its putative father * 
Refuial of maintenance by Magistrate — 
SuU to enforce payment of maintena nce. 

A Hindu woman applied, under this section, 
to a l^agistratc for mamteri,anoe of her child 
alleged to have been heg.>t^en by the defendant. 
The bfagisttate refused maintenance. Hence 


I Crim. Pro. Code— (Concftided). 

I _ _ ' 

this suit in a Civil Court. Thedefenoecontend- 
ed that the suit was not maintainable, and that 

' p 

the order of the Magistrate was conclusive. 
Meld, the Crim. Pro. Code does not bar a suit in 
the Civil Courc. It simply enables a Magistrate 
to pass an order for maintenance under a given 
state of circumstances. Further S. 11 of the 
Giv. Pro. Code allows a civil sujt in respect of a 
matter of a civil nature unless a suit is barred 
by special enactment. there being no enact¬ 
ment barring the cognizance of a snit, it was 
maintainable If the Magistrate had passed an 
order, no suit might lie for setting aside the 
order. That is not this case (a). 

It was contended, also, that ibe Uiridu Law 
I does not authorize maintenanoe being granted 
I to illegitimate children (6). Meld, apart from 
the Hindu Ijaw, msintenancb is awardable in 
such cases, on general principles. The defend¬ 
ant having begotten the child, he was bound to 
provide for its niaintenance. Ghana Kanta 
Mohanta v Gerell, 32 C. 479 = 13 C.W.N. 150. 

Chose and PAuriiTnu, .u. 

References, (a) 20 VV.R. (Or.), 68 and 18 A. 
m,Di?td. (6)7 M.I.A 184= W.R. 132 (P.C.), 
Refd to 

Customs. 

1. —General. 

2. —PuN.iAH. 

-1 —(Genepal). 

(3) Finding in favour of existence of cystom 
based upon insufficient evidence—Second 
appeal - Piaclice. 

Meld, that whore a question ariscb as to the 
existence or non-existence of a particular 
custom and the lower appellate Court has acted 
upon illegal evidence or on evidence legally 
insufficient to establish an alleged custom, the 
question is one of law, and the High Court is 
entitled in second appe^ to consider whether 
the finding is based npbn sufficient evidelioe. 
Ram Bilas v. Lai Bahadur, A.W.N. (1908), 
112 = 6 A L.J, 456 = 4 M.L.T. 169 =30 A. 811. 

Stanley, c.j., Bubkitt and Aikman, jj. 

Refere -ccs(a) 28 A 698, li and 27 A. 338, 
approved. 

• 

(2) Where custom is proved to exist, it super¬ 
sedes the general law, which regulates outside 
the custom. See Mahomedan Law (Gensbal), 
No. 1, 11 O.C 1. 
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Customs {t.—Qeaeral)— (Concluded). 

if 

(2-a) When the existence of a custom is gene¬ 
rally known and judicially recognised it is not 
necessary to assert and prove it. See Maho- 

MEDAN Law (PiiE emption), No. 1, 85 C 575. 

* 

{3)-Tseooring to co-sharers, right of pre-emp¬ 
tion at dxed price per unit without reference to 
actual price by stranger—Enforceability of such 
custom. See Pke-emption, No. 23, A.W N. 
(1908), 98. 

(4) —against marriage of Rajput with Khat- 
roni woman, whether existing and established 
—Burden of proving it See^iiNnu Law (Mar- 
BIA6B1, No. 1, 64 P L.B. 1908. 

(5) —of exclusive worship in temple valid 
though unsound in doctrine. See Hindu 
Tempi.e, No. 1, 12 C W.N. 946. 

(6) Nature of proof required to prove custom, 
relied on by upper riparian owner, claiming to 
irrigate'hi# land from river flowing through it. 
See Kabemektr, No. 5, 35 C. 851. 

(7) —governing mutts in the matter of their 
succession—Proof of custom. See Religious 
Endowments, No. 7, 8 C L.J. 499. 

(8) Admitting application as further appeal 
where question of, involvrd. See Apppai. 
(General), No. 4-a, 136 P.R. 1908 (Note) 

(9) Pebutter—Hereditary shebaitship, valid¬ 
ity of disposal of, by will. See Rklioioub 
Endowments, No 2,12 O.W.N. 323. 

-r-2.—(Punjab). 

1. —Adoptton. 

2. —Alienation, 

3. —Gift. 

4. —Inheritance and Succession. 

5. —Marriaoe. 

6. —-Pre-emption . 

7. —Shamilat Land. 

8. —Wills. 

-1.—Adoption 

(1) Custom —Adoption~InherU,ance-R ohtah, 
Biwaj-i-am— Unchaste widow entitled to 
succeed—Adopted son’s right of collateral 
succession. 

Held, that, m the absence of proof of any 
oustom to the contrary, a widow by not remain¬ 
ing chaste does’uot forfeit her interest in the 
property left by her deceased husband (a). 


C ustoms {2.—Puafab)~{Continued). 

- 1. — Adoption- {Continued). 

Held, also, that, in Bobtah District, in som- 
mon with the portion of the old Delhi Territory, 
adoption, where eileoted, is of a formal nature, 
and not the more customary appointment of an 
heir as is usually met with in the Punjab- 
proper ; and the adopted son merges in his new 
family and there is no limitation of his right 
of collateral snucession, Hassammat Dhopan 
and Sohan Lai v. Sohan, 3 P.W.R. 1908. 
Robertson and Kensington, jj. 

Reference . -{a) 107 P.R. 1888, F. 

(2) Adoption of distant agnate — "dais” of 
Amritsai Di tnct. 

Held, that according to custoA prevailing 
among Jats of Amritsar District, adoption by 
a childless proprietor of a distant agnate in the 
presonee of nearer ones is not invalid. Nidhana. 
Y Shaman, 7 P.L.B 1907-43 P W.R. 3907— 
10 P.R 3908. 

Robertson and Lai. Ghand, jj. 

('h Adoption by Jats with cere monies—Adopt¬ 
ed son’s right to succeed to the pf oj erty of 
his adoptive father’s father when the adop¬ 
tive father dies in the life-time of his father. 

In the case of a formal adoption with custom¬ 
ary ceremonies, the adopted son is entitled, 
even among Jats, to succeed to the property of 
bis adoptive father’s father, though bis adoptive 
father died m the life-timc of his father and did 
not inherit property fiom him 

Quaere .—Whether an appointed heir is so 
entitled'^ Bhagwan Singh v. Cardial Singb» 
80 P.L.B. 3906--4 P.W.R 1908 
Chattfrji and Johnstone, jj. 

(4) Custom—Riahmins of iHalpur, Tahsit 
Kasui — Adoption of wife's tnoiher's so»i— 
Right of collateral of eighth degiee to ques¬ 
tion the validity of adoption—Burden of 
proof. 

Brahmins of Dialpur, Tahsil Kasur, Lahore 
District, who are full proprietors with share of 
Shamilat and bad settled with the founder, 
and agreed to the same conditions as the Jats, 
as to the alienation of land and as to the non- 
succession of daughter, are, in matters of 
adoption, governed by custom and not by 
Hindu Law (a). 

Held that the defendant on whom lay the 
burden of proving that the collaterals of the 
eighth degree were no^ entitled to challenge the 
validity of adoption, had not discbargdl thfl- 
burden (6). 
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Customs (2—Punjab) -(Continued). 

-1 .—Adoption—(Concitided). 

Aeld also that the onus of proving that an 
adoption of wife’s brother’s son was valid by 
custom in the above community lay on the 
defendant and that he bad failed to discharge 
the burden (c). Ram Ghand v. Thakar Das, 94 
P.E. 1907 = 29 P.L.R. 1908=123 P.W.E. 1907 

Ct^AHK, C . 3 . 

References — (a) 103 P.R. 1902, ,D. (6) 35 
P.R. 1906, i’; 93 P.R. 190o, D. (c) 94 P B. 1893; 
3 P.R. 1901, D ; 75 P.R. 1892, R. 

(5) Sekhu Jais of Tahsil Dasha, Sialkot 
District—Adoption of daaqhter's son—har¬ 
den of proof. 

There is no custom among the Sekhu .;ats, 
empowering a sonloss proprietor to adopt his 
daughter’s son in the presence of near collate¬ 
rals. The burden of proof «f tho validity of such 
an adoption lies upon those setting it up. 
Mohammed Din v Jawahir, 69 P.H 1907- 
170 P.L.R. 1908. 

Rohertson and Shah Din, 33 . 

References .—81 P.R. 1900 ; 29 P.R. 1901, R 

—whether govern Sarsut Brahmins of 
Gopalpura village, Amritsar District. See Civ. 
Pro. Code, No 9, 95 P.L R. 1908. 

-2.—Alienation. 

(1) Rajputs acquiring out of sarings from 
Government servici, urban immoveable 
propelty—Powers of alienation- Sale of 
ancestral land to pay off debt really due— 
Onus of proving immoral nature of debts. 

The presumption in favour of a restricted 
power of alienation of ancestral, immoveable 
property, as laid down in Gujai v. Sham Das 
U07 P.R. 1887) (P B ) applies only to agricul¬ 
turists by occupation and members of village 
eominnnitics. But, whore a family, thnngh be¬ 
longing to an agricultural tribe, has altogether 
drifted away from agriculture as its mam occu¬ 
pation and has settled for good in urban life and 
adopts trader industry or service, as itspriiicipal 
occupation and means and source of livelihood, 
no initial presumption would exist or apply 
that the power to alienate ancestral immove¬ 
able property by the members of such family is 
necessarily restricted, 

The rule applies to property conneotod with 
ancestral lands and not to house property 
allRigdlher unconnected, whioli is acquired in 
a townior a city ns a means of investment (a). 


Customs (2.— Punjab)— (Continued). 

< 

-2.—Alienation—(Continued). 

A Rajput is not necessarily an agriculturist, 
nor is be governed by customs of agricultural 
tribes as a matter of necessity^ 

Where a Rajput acquired urban immove¬ 
able property out of savings made while in 
Government service and settled to urban life 
permanently, held, that his descendants wore 
not governed by customary law of agriculturists 
as to matters relating to power of alienation of 
ancestral immoveable property, merely because 
they were Rajputs. The test in such cases 
would be not merely caste, but permanent and 
hereditary occupation as well (6). 

Where ancestral property is sold to pay debts 
really due, the alienation made to pay such 
debts IS a necessity. The onus is on the person 
who seeks to have the alienation set aside that 
the debts were really incurred for immoral 
< purposes and in reckless extravagance (c). 
Muhammad Hayat Khan v. Sandhe Khan, 
55 P.R 1908 = 105 P.W.R. 1908. 

Johnstone and Lal Ciiand, jj. 

lieferences.-(a) 107 P. R. 1887 (P.B.), Expl.; 
73 P.R. 1895 (P.B.), F; 58 P.R. 1905 ; 93 P.R. 
1885 ; 12 P.R. 1892 (P.B.) ; 65 P.R. 1900,120 
P.R. 1893; 14 C. 717 , 14 B. 320, R.; (b) 23 P.R. 
1897, 21 P.R, 1896, R. and (c) 65 P.R, 1900 
(P.B.), F. 

(2) Arams of raauza Agwan Ladhat, tahsil 
Jagraon, Ludhiana Distuct—Poiver of 
male j.roprictot to make gifts of ancestral 
immoveable pioperty with the consent of 
childless Son fa daughtei —Right of rever¬ 
sioners to contest the alienation. 

An Aram of Mauza Agwan Ladhai, tahsil 
Jagraon, Ludhiana District may validly make 
a gift of ancestral immoveable property to his 
daughter, with the consent of his sou and next 
heir who is himself childless. Remote rever¬ 
sioners cannot question such alienation. Shadi 
Y. KhewnI, 58 P.B. 1908=117 P.W.R. 1908= 
162 P.L R. 1908. 

Rattioan and Shah Din, jj. 

Reference .—7 P.R. 1905, B. 

(3) Alienation of ancestral property — Bight 
of son belonging to Brahmin family at 
Gopalpur, Amritsar District, to question 
an ahenation "by father—Hindu Law, 

Brahmins of the village of Gopalpur in the 
Amritsar District are bound* by Hindu Law 
and not by agricultural custom as regards 
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Customs (2.—PuttJab)~-{Conhmied). 

t I 

-2. —KUoMtlaa—{Continued). 

J 

alienation of anoesttal property. Therefore, a 
son, after attaining majority is not competent 
to have sot aside an alienation made by his 
father along with his uncles on the ground of ' 
absence of necessity, if it has not been incurred 
for immoral purposes. Lachman Das v. Pahia 
Mai, 59 P.R. 1908-= 121 P.W.R. 1908 

ChATTIBKJI \Nl> RoBEll'i’SON, J.T. | 

{4)~ Alienatton- Compeieticy of revetsioiieis ; 
related to a childless proprietor m 9th de¬ 
gree to Contest aliciiations made to revet sioii- 
ers one degree further removed in Mauea | 
Timniowal Tahsil, and District Amritsar — j 
Jllffecd of delay in suing~Necessity —Res 
judicata—S. 13 of the Cade of Cio. Fto., ' 
1883, 

Held, that, the reversioners related to a child- ' 
less Jat proprietor of Amritsar District in 9tb | 
degiee-can successfully contest the alienations ' 
made by him without necessity in favour of , 
the other reversioners one degree further re- ^ 

moved. I 

( 

Held, also, that when reversioners have made | 
great delay m suing to protect their reversionary | 
rights, justice requires that Courts should | 
not seek to narrowly scrutini/.e the acts of the 
alienor, but where the deed of transfer is in 
itself silent as to the detail, and there is no 
satisfactory proof, of necessity, the reversioners 
cannot be deprived of their just rights on the 
ground of mere delay. 

Held, also, that the dismissal of a previous 
declaratory suit, brought by some of the rever¬ 
sioners on the ground that they are so distantly 
related to the alienor that they have no locus 
standi to object to his alienation, does not bar j 
the other reversioners, not party to the former 
litigation, from maintaining another suit to 
challenge the alienations. ' 

Held, further, that a few of the reversioners 
cannot claim the whole of the property left by 
t^e alienor in the hands of the alienees, but can 
got it only up to the extent of their own share 
in it. Hira Singh v. Golab Singh, 36 P.W.R. 
1908 = 111 P.L.R. 1908. 

Ghattbbji Ann Robektson, jj. 

(5) Giitani Sayads of Mauea Masania, 'I'ahsil 
Batala, District Ourdaspur—Ahenation 
by sonlaas proprietof, reversioner's right 
to question — Alienat^n for religious pur¬ 
poses. • 


Customs {2. —Punjab)— (Continued). 

-2.—-Alienation—(Confinwed). 

The Oilani Sayads of Mauza Masania being 
agriculturists, and having adopted agricultural 
customs in matters relating to succession and 
alienation, the initial presumption against an 
unrestricted power of alienation is applicable 
to them. It is not suflioient to lobut such 
presumption that a number of ahonations wore 
effected by members of the trilie to which the 
parties l^longed, unless it is further proved 
that the alienation effected weic such as are 
unauthorised by the customary law But a 
member of the tribe is justified in incurring ex¬ 
penditure for a religious ceremony such as the 
aqiqa ceremony of his son and the marriage of 
his first cousin, each item being a deiessity, and 
hois, thciefore, jastiffed in alienating a small 
portion of his ancestral land for such purposes. 
Shah Nawaa v. Azmat All, 10 P R. 1907=10 
P.L R. 1908. 

ROBEll'l'SON IM) LaL CllANI), ,7.1. 

Reference —21 P.R 1896, U. 

(C) Mode of calculating degree of relationship 
—Alienation by widow—Consent of nearer 
reversioners—Bight of > 0 nu>is teversumers 
to contest the alienation—Presence of 
daughters, effect of — 

In the Banu district, tahsil Isa Kbol, the 
mode of computing degrees of relationship is 
from the collatcri.l to the common ancestor, 
both being counted 

The fact that plaintiff is not the nearest 
reversioner will not be a hai to his maintain¬ 
ing a suit for a declaration th.it a sale 
or unmovcable prepoi ty effected by the widow 
should not affect his reversionary rights, and 
whore a nearer rever»ioner consents to the alien¬ 
ation, or stands aside and lofuses to sue, a 
more remote revorsionct can cornu in and con¬ 
test the validity of the alienation (a). 

The degree of relationship will no doubt bo 
considered, and where the suit is purely specu¬ 
lative, and the plaintiff has a very remote 
chance of inheriting, the Courts will, in their 
discretion, refuse him the relief. 

The reversioner of the sixth degree sued for a 
declaration that an alienation of immoveable 
property by the widow of a sonless ;ptoprietor 
should not affect their reversionary rights. 
There were reversioners of the fifth and lesser 
degrees and daoghttrs of the deceased in exist¬ 
ence. It was found, that, by the o^st^ of 

3>763-^26 
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Customs (2.—Punjab)— {Continued). 

- 2. —Alienation—(Con^tnwi). 

the grillage, the daughters of the deceased suc- 
oeedod iu the absence of collaterals of the fifth 
degree. 

Held, as it was highly improbable that the 
daughters would interpose to contest the alien¬ 
ation by their mother, with whom they wore 
living until their marriage, and as it was by no 
means certain that the daughters would ever 
succeed as heirs, as there wore sevoraf collate¬ 
rals of the fifth and les«.or degrees m existence, 
that the plaintiffs were entitled to sue. Qind- 
hariRamv Faiznllah Khan, 48 P.B. 1906- 
98P,W,R UX>8=lf.O P.L.R. 1908. 

RoBBTtT^N AXt* OXUTTY, .7J 

Referetiees (ro 7 P.R. 189'!; 84 P.B. 1898 ] 

’ (F B.), F j 

(7) Alienation by childless male proprietor- , 
Gift to daughter's son and son's daughtei j 
—Arains o/ Nakodar Tahstl \ 

Held, that by custom prevailing among ^ 
j4mtn.s of the Nakodar Tahail of Jullnndur ; 
District, a gift of ance'-tral property by a son- j 
less proprietor in favour of his daughtei’s son or ' 
son's daught>eT i.s valid Pala V. Nuf Muham- 
niad, 115 i'.L.R. 1908. 

Lai. Chanii, j 

(3) Alienation of ancestral property by issue 
less proprictoi — Nearest rer^ersumer estop 
ped by aequiesconce fiotn queshoning alien¬ 
ation—Such retioi Stoner's son’s tight to 
impeach alienation for want of necessity. 

'■ Where a childles.s male proprietor sold an- j 
destral mmioveable property, the fact that the 
next reveisioner challenged the sale, not for ' 
want of necessity, but on the ground that he 
was ready to pre-empt, which he never did, and i 
bis omission at mutations to attack the sale i 
as unnecessary, are cironmstanoes proving that ■ 
the sale was acquiesced in as a valid sale, and 1 
such reversioner’s son is, therefore, estopped ' 
from suing for possession of the property sold, ; 
on the ground that the sale was not efiected 
for necessity. Lakha Singh v Jota Singh, 35 { 
P.B. 1907.= 14 P.L.R. 1908. , 

Laii Ohand, j. I 

References.-lfi P.R. 1902,42 P R. 1902, B. 

(9) Bedi Khatries of Caktpcil, Tahsil Dasuka, 
District HosMarpur—Al^snaiion by sonless 
Proprietor-^Bitversioni *’a right to impeach 


I Customs {2.—Punjab)— {Continued)'. 

I • 

j - 2. — A lienation— {Continued). 

It cannot be said that, in the matter of 
alienation, any custom can as yet have been 
adopted or followed by the Redi Khatries of 
Calewal, in regard to alienation of ancestral 
estate. The burden of proof of a special enstom 
is on the reversioner,* who asserts it Nisal 
Chand y. Bhagwan Singh, 33< P R. 1907^=9 
P.L R. 1908. 

I JOHNSTOMK. A>'D RaTTK.AS. JJ. 

References —22 P.B. 1891 . 122 I'.K 1893, 
21 P.R. 189G, R. 

(10) Alienation by childless male 2 noprtetot- 
Acquiest ence by father of plainliCt. 

A childless male proprietor .sold his ancestral 
property by two sales in 1897 and 1900. The 
plaintiff, his nephew, sued to set aside the sale 
in 1903, It appeared that the plaintiff’s father 
took no steps to ohallcnge the validity of the 
sale and he did not die till about <a ye<ir after 
the second sale 

Held, that the suit must be dismissed, for 
the plaintiff must be held bound by the .icqi.ies- 
cciiCG of bis f.vthcl. Huhammadi Begam y. 

; Faiz Muhammad Khan, 12 P.L B, 1908- .15 
i P R 1907 (iiute). 

, ChAT' 1I;KJI ANIJ liAITKr.VN, J.I. 

(11) A lienation— Gi]l by childless pi opi letor 
of ancesttal piopeity— Lrans of Jullundur 
Disirut. 

A childless Awau, m the Jullundur DisLii/.t, 
has not the absolute and uncontrolled right to 
give away ancestral land to strangers, and non- 
relations to the prejudice of his collateral le- 
latioiis, though his powers of disposition are 
undoubtedly large. Barkat AU v. Jhandu, 127 
P.R. 1907 -81 P.WR. 1907-59 P.L.R. 1908. 

OuATi'Euii AND Johnstone, jj. 

(12) Hindu BhalJals of Tahsil Raya, SialhH 
District—Alienation by sonlessfiroprietoi 
Right of reversioners of 8th degree tocoiitcst 
alienation. 

Among the Hindu Bhat Jats of Talml Raya, 
an alienation of ancestral land made by a child¬ 
less proprietor cannot be contested by his colla¬ 
terals in the 8th degree. Hirt y. Karam Kaur, 
23 PR. 1907 = 35 RL.R. 1908 = 130 P.W.R. 
1907. 

Robertson ano Shah Dik, 3 f . 

Beferencea :— 93 P.R. 1906,126 P.R> 1890, R. 
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Custoa^s 2.—(Paa/ab)—{Continued). 

2.—AJIenatlon—(CoMiintted). 

{lS)*Gtfl or bequest by sonless jnvprietor to 
daughter, effect of—Bukhari Sayads of 
Gujrat Distlict—'Khnna.Aame.d. 

Under agricultural custom, among Bukhari 
Sayads of Gujrat District, daughters, in the 
presence of near collaterals, cannot take as lull 
proprietors, but can merely hold the estate till 
their death or marriage. But, rvhon a gift is 
made to daughters by a sonless proprietor, it is 
taken to be a gift for the benefit of the 
daughters and their issue, ’*• • 

.\ Khanadamad is a son-in-law who has 
inanied .i girl of the family in her father’s 
lifetime and has taken up his abode in the 
ancesti al house. The original idea of the institu¬ 
tion was that the son-ni-l.iw, by coming and 
residing with the girl’s father, would help him 
in cultisa.tion and management of the estate and 
so cam a right something like that of son. A 
testator cannot nominate us Khanaiiamads the 
future husbands of Ins daughters, who have 
not. during the testator’s lifetime, taken their j 
abode in tbe ancestral house. Hayat Saha v. 
FazalBagam, 70P.R 1008-.. 127 P.W.R 1008. 

(JU4TrEKJl AND JolINS'l'ONJ:, JJ. 

(14) Jnlahas »f I’ajawa, Tahsil k’milha, 
lehethet qoveined by aqt iculhiral < ustom. 

Only in the case of agrioultural tribes, such 
as Jats and Rajputs, Gujars and Arams, a 
presumption in favour of the adoption of 
agripultural custom restricting the power of 
alienation of agricuHural land arises. Held, 
that Julahas of Pajawa, Tahsil Fasiilka were not 
Rajputs, and, in the origin and history of the 
Tillage, there was no sufficient ground for hold¬ 
ing that the Julahas were governed by Punjab 
agricultural custom. Habib v. Fattu, 69 P.R 
1908-=125 P.W.R 1908 

ClIATTElWI .AND JOHNSTONK, JJ. 

Ueference :-87 P.R. 1907, T>. 

(15) Qiftby vsidow of ancestral immoveable 
property to her daughter and daughter's son 
—Oil Jats of the Amritsar District—Bight 
of coUateralB of sixth degree to inherit before 
the daughter and daughter's son. 

Gil Jats of the Amritsar District are admit¬ 
tedly governed by custom and tbe widow of a 
deceased proprietor cannot alienate ancestral 
immoveable property, except for necessity. 
Collaterals in t!ie sixth degree can set aside the 
alienations made by the widow in favour of 


Customs {2.—Paafab )— {Continued), 

——2.—Alienation —(Conftnwed). 

her daughter or daughter’s son and are entitled 
to inherit before them, RamHaur v, Bela 
Singh, 67 P.R. 1908=112 P.W.R. 1908. 

Cdark, c.j. avd Reid, j. 

References .—126 P.R. 1890,101 P R. 1881; 
75 P R. 1898 : 2 P.R. 1901, 79 P.R. 1891; 36 
P.R. 1905 ; 93 P.R 1906; 5 P.R. 1908 and 11 
P.R. 1908, B 

{16j Adopted son alienating adoptive father's 
property—Bight of sons born before the 
adoption of their fattier to contest the 
alienation 

f 

Sons born before the adoption of tiieir father 
cannot contest an ahcnatiou by their father 
of propelty inherited by him from bis adoptive 
father, when the Ijjiter Iielongs to a different 
tribe. The right to contest alienations, as laid 
down in 107 P.R. 1887, is based on the theory 
that all the persons, who are descended in the 
male line from the original owner of the 
property, have a sort of “ residuary interest ” 
in it, or, in other words, that the pioperty, in 
a sense, belongs to all the male descendants in 
the male lino of the original owner. Where 
the father and tlie adopted sou arc of diifaront 
tribes and in no way related to each other the 
theory will not apply. Tulsl Y. Ram Rakha, 
G6 P.R. 1908 -110 n W.R 1908. 

Kbnsjno'i’on and Johnstone, ij. 

References —107 P.R. 1887 and 25 P.R. 
1901, D 

(17) —by sonless proprietor—Assent by rever- 
sionet after decree in his favout , validity 
of. 

Where a sonless proprietor alienates ancestral 
land, it is not necessary that the assent of the 
reversioner should be obtained at the time of 
the alienation ; such assent may bo obtained at 
a later period. The assent may be withheld at 
first and given later on. The reversioner may 
even sue and withdraw from the suit. He may 
also change bis mind and give his assent even 
after tbe suit to contest the alienation has 
ended in a decree in his favour. Such assent 
is binding on his sons and on more remote 
reversioners than himself. Sbib Ram v. Shlb 

Singh, 78 P.R 1908 = 138 P.W.R. 1908. 

« 

Clabk, C.J., and Ghbvib, j. 

• • 

References >—66 P.R. 1897 (F.B.), D. and 
P.R. 1904, R. 
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Customs [2.—PuaJab)—\Continved ). 

-2.—Allenatl 0 D—(Continued^. 

(IS) Alienation—Custmtir—HiTtdu Lavf—Suit 
by son to contest alienation of ancestral pro¬ 
perty by hts father—Definition of awestral 
property —Onus of proving ancestral pro¬ 
perty on son—Ancestral property mixed 
up with self-acguired. 

Held, that tfao onu.s of proving that certain 
property is ancestral lies on the son who con¬ 
tests its alienation by his father on the ground 
of its being ancestral. 

Held, also, that, unless the son proves that 
the property has come to his father by descent 
from a lenial male ancestor in the male line 
through whom the son also m the like manner 
claims, it 18 not to be deemed ancestral m 
Hindu Law. 

Held, further, that when the ancestral pro¬ 
perty is so mixed up wit'h the self-acquired 
that it IS impossible to differentiate between 
the two, the whole of it is to be regarded as solf- 
acquired Attar Singh, v. Thakar Singh, 128 
P.W.B. 1908 (P.C.). 

Lords Bobbbtbon, Atkinson, Collins, Siu 
Andhusw Scoblb, and Sib Akthuk Wilson 

{19} Khinger Jats, Chahwal Tahsil, Jhelum 
Distruit—Gift of ancestral land by sonless 
proprietor to his sister's son and Khanada- 
mad and to his daughter’s son. 

Amongst Khinger Jats of Ghakwal Tahsii, a 
sonless proprietor can make a valid gift of his 
ancestral land to his sister’s son and Khanada- 
mad and to his daughter’s bon m the presence 
of male collaterals. Fazal Y. Hayat All, 29 
P.E. 1907 = 22 P.L.B 1908=144 P W.B.1907. 
Chattbbji and Battigan, 33 . 

References —22 P.E. 1904; 85 P.B. 1904; 
71 P B. 1904 ; 33 P.B. 1905 ; 62 P.E. 1906, B. 

(20) Mair Rajaputs ofChahaal taksil, Jhelum 
District—Gift by a childless proprietor of 
his entire estate to two of hts grand-nephews 
in presence of other nephews and grand¬ 
nephews—Valid by cusfom. 

Among the Hair Bajaputs of the Ghakwal 
ts^sil, Jhelum District, a childless proprietor 
is competent by custom to transfer by gift the 
whole of his estate in favour of two of bis 
grand-nephews in the presence of other nephews 
and grand-nephews (a). Faiz Bakhsh v. Jahan 
Shah, 96 P.B. 1907 = 28 ^.L.B. 1908. 

Battigan and Chitty, 33 . 

&tf»r»nces ;-(«) 1109 P.B. 1892, V .; 22 P.B. 
ig04;48P.B.1908if.B.). B. 


Castoms {2.—Punjab)— [Con tinned ). 

f 

-2. — Alienation— (Continued). 

(21) Sayads of Gurgaon District—Suit for 
declaration by sister of last male propi letor 
and hts son to contest aliena,tton of ancestral 
property by daughter of such proprietor — 
Right of female prospective heir to contest 
alienation. 

When a female with a right id succeed to the 
estate held by another female seeks to control 
an alienation by the latter, she must first prove 
two things; -[a) that she is in fact entitled to 
succeed on the death of the alienor; (b) that 
the alienor is holding as a female with only a 
limited estate resembling that of a widow. 
When a female is holding an estate on the 
same tenure as a male proprietor or male sonless 
proprietor, another female is not competent to 
contest her alienations. 

The parties to this suit wore Sayculs of 
Gurgaon District. The defendant succeeded 
to the proporty of her father m default of male 
heirs and alienated portions of it. The plain- 
tifis, who were a sister of the father of the 
defendant and her son, sought for a declaration 
that the alienations shall not afiect their rights 
after the death of the defendant. 

Held that, as the alienor had succeeded by 
custom to the ancestral landed property of her 
deceased father as a full owner, the plaintiffs 
had no locus standi to maintain the suit. 
Haqzad-ul-Nissa v. Kaniz Zohra, 135 P.B. 
1908. 

Bobbbtson and Lal Ghand, jj. 

References .—61 P.E. 1906; 90 P.E. 1894', 74 
P.B. 1899 : 16 P.B. 1903 ; 90 P.B. 1903 ; 19 
P.B. 1906 ; 72 P.B 1906, R. 

(22) Phapra Moghals of Jhelum District — 
Whether person haviny living son can 
alienate part of ancestral property to cousin 
—Validity of such gift. 

Among the Phapra Moghals of the Jhelum 
District, whatever may be the powers of a 
sonless proprietor, a person, who has a aiti 
living, cannot make a valid gift of a part of his 
ancestral property, to the detriment of that son, 
in favour of a cousin. Fazal Muhammad v. 
Shahbaz Khan. 126 P.B. 1908. 

Battigan and Chitty, jj. 

Reference ;—71 P.B. 1904, B. 

f 

(23 1 Brahnuns owning land in Rawalpindi 
Tahstl—Alienation of land—Law govern¬ 
ing such altenatian, whelher custom or 
Hindu Law. 
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Customs (2.—Punjab)— (Cont%nuied]. 

-2. —AlienSiiion—(Concluded). 

Held that, in matters of succession and 
alienation regarding ancestral property, the 
Brahmins of yillage Adiala in Rawalpindi 
Tahsil who owned land were governed by 
Hindu Law and not by custom. Hira Hand 
V. Hari Chand, 126 P.R. 1908. 

Rattigan and Shah Din, 33 

Iteferencea —Htra Nand v. Lnahman Das, 
decided on the 29th August, 1890, Mukha Svngh 
V Mukha Singh, Civil Appeal No. 92 of 1901, 
decided on 24th February, 1306 and Dev% Ditto 
Singh V, Mussammat Dhara^ti, Civil Appeal 
No 1089 of 1907, decided on 30th January, 1907, 
D., 110 r R. 1906 (P B.), relied on. 

(24) Non-agriculcunst, being leader in village, 
attesting village —No acknowdodg- 

ment on his part th.»t his own family followed 
that custom which bo attested. See Hindu 
Law (Ai.iHNATioN), No. 10, 158 P.L.R. 1908. 

(415) Awans of Find Dadan Khan tahsU of 
Jhelum District—Daughter of soilless proprietor 
inheriting father's non-anocstral property — 
Whether Mich daughter, in presence of father's 
collaterals of the ninth degree, has a limited 
or absolute power of disposal. See Customs 
(Punjab) - Isheuitanc’E and Succksston, 
No. 13, 121 P R 1908. 

(26/ Mcrnlier of agricultural tribe, whether 
cutitlcd to give his land to daughter married in 
another district See Act XIII op 1900 (Punja u 
Lam) Ai.iunition), No. 2-a, 8 P.W.R. 1908 
(ReV.) 

(27) Law governing alioiiatiou by Brahmans 
of Moiiza Sambaka, Ambala District—Aliena¬ 
tion by widow—Suit by distant reversioner. See 
Hindi Lvw (Amknation), No 14, 149 P R. 
1908. 

-3.-Gift. 

See fCuKTOMS (Punjab)—Amunation] , supra. 

» 

-4 —Inheritance and Sucoession. 

(l) Koreshtsof Quhana, liawalpindi Distnct, 
Gujar Khan Tahiti belonging to family of 
tirs—Whether governed by Malwmedan 
Law or by custom. 

The Koreshis of Guliana in the Rawalpindi 
District, Gujar Khan Tah’sil, who belong to a 
family of Pira who practise Pit Muridi and live, 
to some extent at any rate, on offerings, are 
governed m matters of inheritance by Maho- 


Customs (2 —Puajab)—(Continued). 

-4.— Inheritance and Sacceesion— (Cfd.). 

medan Law, and not by custom. MuBSammat 
Bakht Bano v. Chiragh Shah, 45 P.R. 1908- 
93 P.W.R. 1908. 

Reference .—110 P.R. (1906) (P.B.), R. and 

F. 

(2) Mahomedan Law — Inheiitance—Oulfrosh 
city Ai aim of Lahore and Amritsar gov¬ 
erned by Mahomedan Law—Construction 
of deed of gift. 

Held, that, Gulf tosh, t.e., llowei selling city 
Arams of Lahore and Amritsar arc governed 
by Mahomedan Law and not by customs of 
the Punjab agriculturists, m matters of uiherit- 
ance and alienation. 

Held, also, that where a deed of gift begins 
with numerous conditions limiting the rights 
of the donee, the'first being that the donee 
would keep the property for life, but it ends 
by declaring that the donor or his heirs would 
h.ive no claim or title to the gifted property, it 
is a deed of gift conferring absolute ownership 
on the donee (a). 

Held, further, that as the deed of gift in 
dispute was ^executed in 1870 and no effort was 
made in time to challenge it, the claim was 
also barred by limitation. HusBanimat Talia 
Bibi V. Mehp Bakhsh, 72 P.W.R. 1908. 

Chatteiui and Kensington jj. 

Reference — (a) 25 P.R. 1882, lefencd to. 

(3) Rajputs of Ludhiana District — Swcesaion 
to unpaid dower. 

The Mahomedan Rajputs ot the Ludhiana 
District, who are governed by the general 
rules of agricultural custom of the province 
in matters of succes.sion generally, are govern¬ 
ed by Mahomedan Law as regards succession 
to unpaid dower of a deceased female. FaqiP 
Muhammad v. Hiran Baksh, 43 P R. 1908 =90 
P.W.R. 1908 = 188 P.L R. 1908. 

Reid, j. 

(4) Inheritance—Sister’s light of inheritance 
to a deceased male proprietor—Nature of 
her right. 

When a proprietor, following the customary 
law of the Punjab, dies leaving no sons but a 
sister, the sister shdlild, for the puiposes of in¬ 
heritance, be regarded as only the sister o| that 
proprietor, and not as a daughter of his father. 



411 


THE OURBENT INDEX, 1908. 


412 


Customs {2 — Pua/ab)r-lCont%n«cd). 

—>-i.—loheFitaiioe and SaooaHion—(C ohM.) 

Hamtva v. Ram Singh, 184 P.B. 1907 (F.B.)== 
74 ]?.L,B. 1908=86 P.W.R. 1907. 

Clark, c.j., and Ohattebji and John¬ 
stone, ;j. 

References 108 P.R. 1900|: 110 P.B. 1906 
(F.B.), Dtss. ; 117 P.R. 1888, 171 P.R. 1888; 46 
P.R. 1891 (F.B.), D ; 1.84 P.R. 1907 (Note), F, 

t 

(6) Inheritance—Bujfhi of stster to inherit — 
Collaterals—Burden of proof. 

When a man, without brothers, dies sonless 
in a tribe in which the daughter excludes the 
collaterals, it oannot be held that his sister has 
the same rights as a daughter and also exclude 
collaterals. The burden of proof lies upon her 
' to prove a special custom in her favour, when 
she IS contesting, with ascertained collaterals, 
however distant, the right to inherit the pro¬ 
perty of the deceased. Saidan Bibi y. Fazal 
Shah, 134 P.B 1907 (Note) = 85 P.W R. 1907 
(App.)=74 P.L.R. 1908 (Note). 

Chaxtbmji and Johnstone, jj. 

References —71 P.R. 1892; 24 P.R. 1905; 
41 P.R. 1895 ; 46 P.R. 1895; 4 P.R. 1891 (F.B.); 
12 P.B, 1892 (F.B.); 171 P.R. 1888 ; 140 P.R. 
1893 ; 172 P.R. 1889, H. and D. 

(61 Custom—Inhentance-Ncftvrai son, dying 
tssueless, born after adopted son—Right o^ 
adopted son to succeed and also to natural 
son’s share. 

Held, that, bj custom, an adopted son suc¬ 
ceeds to the share of a natural son born to the 
adopter after the adoption, who di^s without 
issue, but not to the share of his father’s col¬ 
laterals. Jowala BIngh v. Lai Singh, 2 P.W.R. 
1908. 

Reid, c.j. , and Kensington, j. 

References97 P.R. 1879, 9 P.R. 1880; 34 
P.R. 1883 (F.B.), 14 P.R. 1884; 84 P.B. 1887; 
181 P.R. 1889*, 107 P.R. 1891; 12 P.R. 1892 
(F.B.), 56 and 111 P.R. 1893; 61 and 138 P.B. , 
1894, 29, 43 (F.B.), 53 P.R. 1895; 18 P.R. 1900, 
D. ;4P.B, 1891(F.B.), jB. 

(7) Ouja/rs of Gujarat — Right of aon-in-law 
of Khanadamad to inherit. 

Among Gujars of Ou]arat*District, the son-m- 
law ^f « Khanadamad atinot be appointed 
Khanadapiad and heir to the ancestral estate 


. Customs (2.—Pua/ab)~{ContUued). 

f 

——4.—InhcFltasoe and Susassslon—{Contd.) 

left b) the appomter of the first Khana^mad. 
Shapfav. Ramxan, 14 P.R. 1907 = 20 P.L R. 
1908 = 126 PW R. 1907. 

e 

Reid, j. 

References .—96 P R. 1892; 129 P R. 1H9.3, 
19 P.R. 1900 ; 91 P.B, 1906, R. 

(8) Thalar Rajputs in Dada Siba jagir, 
Congra District—Right oj sister’s issue to 
inherit in preference to the Jagirdar Ala 
Malik. 

A sister’s son is not entitled, by custom pre¬ 
vailing among the Thakar Rajputs, to inherit 
his maternal uncle’s property, ni preference to 
the Jagirdar Ala Malil The burden of proving 
that a sister’s issue comes within the category 
of heirs rests upon the persons so alleging 
OuFdittay Jai Singh, 72 P.R 1907<=B1 P L H 
1908. 

Rattk.an,3 

Reference - 175 P.R 1888, B 

(9) Right of deceased’s ancestor's descendants 
to inherit in preference to heterogeneous 
body belonging to a diffeient got 

Uuder the custoniarj’ law in matters ul 
succession, repiesentation is recognised The 
direct desfjendants of the daughter luid the 
daughter’s son of .i deceased proprietors 
ascendant are, in the absence of all ni.iie 
collaterals, entitled to exclude an heterogene¬ 
ous proprictiirj body belonging to a different ijot. 
Waryama v. Hira Hand, 63 P R J90K 
I> W.R. 1908 

RoniMl’ISON AND CllJ'VlS, JI 

References .- 77 P.R 1890 , 102 I* R 190(5, 
28 P.R 1904; 95 P R. 1905, R . 141 P R. 189.1. 
Dtss 

(10) Sayyods of 'Tahstl Shujabad—Right of 

daughter to inherit in preference to the 
nephews of her deceased, father ^ 

Sayvads of Shujabad are governed by custom¬ 
ary law and not by Mahomedan Ijaw. Among 
them the nephews of a deceased proprietor 
succeeds to his estate in preference to his 
daughter. A daughter cannot exclude a 
nephew, inerclj because be is married to one of 
them, unless some definite ground for holding 
so IS cstivbli^hed. Ahmad Bhah y Ahmad 
Shah, 68 P R. 1908=111 P.W.R, 1908. 
Kk.nsin«xon and Johnstone, jj. 
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Customs (2.—PaaJub)~^Conti.nued). 

——4 —Inheritance and Sttcceialon—(Contd.) 

(11) ^ahsimd Rajput of tlie Fatehjang Tahiti, 
Attock District—Bight of usiAovs of Mferior 
caste to a life estate in a deceased husbm}id’3 
property. 

A childless widow of a Sahswal Rajput of 
the Patehjaiig tahsil, Attcu-k Distnct, herself 
belonging to the inferior tribe of Maliars, 
takes the usual life-estate in her deceased hus¬ 
band’s property, and is not tnerclj entitled to 
maintenance Neither the Wajib-ul-arz, nor 
the Etwaj-i-am is against such right of the 
widow. Pir Bakhsh v. SardS^ Bano, 73 P K 
1903.= 144 I'.W.R. 1908. 

(jHATTniUI AND JoHNSTONR, J3 

Reference .—44 P. R 1907, R 

(12) Aroras of Amritsar -Inhentance — Colla¬ 
terals succeeding to the exclusion of daugh- 
’ter—Oustom set up in contravention of the 
ordinary law—Burden of proof. 

Where it is sought to Iks proved, that a high 
easte Hindu eoinmuiiitv (like the Aror.is of the 
City of Amritsar) are governod by a custom, 
directly in eontraventiou of their personal law, 
the burden of proof lic's heavilv on the p.vrt\ 
making such an allegation (a). 

It cannot be .icceptod as an .axiom, that the 
Aroraa of Amritsar .ire bound In custom, found 
to obt.un in other p.i.rts of the eountr\ , but 
rulings of tJonits on question of custom obtain¬ 
ing among \roras in other parts mav be use¬ 
ful] \ oxaimned. 

Held, that, 111 this case, the defciid.ints h.id 
not establishefl the custom tlun set up, of 
collaterals siitceeding among the Amritsar 
Aroras, to the exelusion of daughters (6) Badho 
¥. Hapnaman,9<>P.R 1‘KJ7 = 167 P.L R 1!X)H 

RllBEIlTSON AND tlHK\ IS, ,TJ. 

References. -(a) 16 A. 221, .44 P.R. 1907 , UO 
P.R 1906 , 24 \ 27.3; 24 P.R 1893 ; 46 P.R 
1900, B (6) 144 P.R. 1882, 86 P R 1884, 148 
P.fe. 1890 (note); 62 P.R 1902, B. 

(13) Awans of Pind Dadan Khan tahsil of 
Jhelum district—Daughter of sonless pro¬ 
prietor inheriting father's non-ancesttal 
property—Right of disposal of such daugh¬ 
ter, in pressnee of father's collaterals of 
the ninth degree, lehetlufr limited or,absolute 
—Gift by father of self-acquired land U) 
daughter aeid her inheriting such land— 
Distviction. 


Customs '2.’—PaaJab)—(ConHiiued). 

——4 — Inhefitaaoe and Baeeeitlon—(Confd.) 

Among Awans of Piriicl Dadan Khan tahiglot 
the Jhelum district, a daughter, succeeding to 
her father’s non-aiicestral properfv by inherit¬ 
ance, has, in the presence of collaterals of the 
deceased of the ninth degree, onl\ .t limited 
estate, and not a full power of disposition (a). 

The case of gift by a father of his sclf-acqnircd 
land to his daughter is quite different from the 
case of inheritance of such land bv her In the 
former case, she might well h.ave full jKiwers of 
disposition, because her father, whoso powers 
were absolute, chose to confer all his own rights 
on her , but, when ho dies intostati* .ind she suo- 
cc*eds, a totally different situation arises. 
Bahadur v Abdullah, 121 P R. 1 * 90 S 

OlIAITEliJI AND JOHNBTONK, JI 
References (a) 18 P.R .md 100 P.R. 
1900, R , 

(14) Ku.ijpura family of Nawabs State pro¬ 
perty—Pnmoyeniture- Successioii to pri¬ 
vate piopeity by Mahomedan Law 
Held, that, in the Kunjpura family of the 
lifabomed.iiii Nawabs, the special custom of 
primogeniture does prevail as regauK succession 
to .til propertA which formed part of the Knnj- 
pura State before 1849, and that, us legards 
the rest, the personal law of the isirtn-s, i e , 
Mahonied.in Law .tpplies. 

Found, that all lands which wei owned by 
the State .is State lefore 1840, mcJnding all the 
lands then in the Nawab’.s posse'sewn .md so 
entered in the Settlement Records of 1852, form 
part of the Statu property. Nawab Ahsan Ullab 
Khan v. Nawab Muhammad Ibrahim Ali 
Khan, 77 PWR 1908:r-47 PR 1908 = 177 
P.L.R 1908. 

RoiSKimON AND LaL CHANI), .11 
(1.5) Suca'ssion—Adopted Miisrighi to succeed 
collaterally in adaptive fathei'.'< family — 
Burden of proot—Uhima Jals of Daska 
Tahsil, Sialkot District. 

Held, that the defendants, on whom 1 he onus 
Lay (a), had f.ailed to prove the alleged i nsiom 
that, among Ghima Jats of Daska Tahsil of Sial¬ 
kot District, an adopted son can sueeoed collate¬ 
rally in his adoptive father’s family (6) Ram 
Ditta Y. Takht Hal, 67 P L R. 1908=,50 P.R. 
1908=104 P.W.R. 1908. 

CriATTKlUT AND JOHNSTONM, JO 
References —(a) 12 P.R. 1892 (P B ); 61 
P R. 1894 ; 138 P.R. 1894 ; 29 P R 1895 ; 18 P, 
U. 1900=P.L.R. 1900, p. 49. F, (b) 1 P.R. ^906 
=55 P.L R. 1900, R. 
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Customs (2 -PunJab)~(Continucd). 

4.—Inhevttanoe and SuGceB8ion-~(C(>/>&2.> 

(1(5) Succession of dattghtsrs—ltighls of colla¬ 
terals of seventh degree—Mahomedan Cho- 
han, Itaji utt of Khariean, Jagadhrt tahsil, 
Umbala DislnctSuit for declaration — 
Si>ec%jic Belief Act, S, i2. 

Wboro iiuither tUo plaintiff nor tho dcfoiidant 
in a suit suocouds to prove his possossioii of the 
proporty in dispute, and one partv rclios on the 
mutation ontrv in his favour and the other 
parlj on entries in the girdawaii papers, but 
the land in dispute is held in .letnal possession 
by mortgagi'es, b\ netupain \ tenants and b\ 
tenants at mil, .and it ivii'- not tleai whether 
the plaiiitilf* or till) defendant has ieeei\<d 
rents from the ten.ints at will, held, that under 
^ such circumstances a suit for .i incie declai.ition 
of title was iri.uiitaiMable (a) 

The custom us to the flrdei in which the 
daughters sni need to the propeitv of their fathei 
vanes among the viiriou-. tribes, ,ind so it is 
unsafe to la\ down as a general lulc of cu-.toni- 
ary law, o godless of tribe .biid creed, that 
daughters .w" e'ccluded from succession by 
ColIateMls howeMii i emote 
Held, also, that the pl.untilfs m the case 
have failed lo prove a eustom lo the ellect th.it 
among Ohob.m Rajput^ of M.inz.i Kb.invan, 
Jag.adhri t.ihul, U'mbal.i Pistnit, collateials 
of the se.vonth degree were entitled to succeed 
in profe.rence to ,i married daughter of iJie 
decoas-d sonle.s.s pioprietoi Abdul Karim v 
Sahib Jan. ") I’R I'jas-.y') l*.\V R l'io.s=;i') 
P.L R. nOs 

RaTTU, \N A\l) ]jvn tillAM), .11 
Jieference «i) fi iM .-107, I! .ind F 

(17) Brahmns of uurdaspw , sucression auio nj 
—Jltiidn Law — Hsght of collaterals In sw- 
reed w prefetence to dauahters and then 
sons. 

SarsniL BiaUmiiis of tho tovvn of lluidaspur 
are m matters of sui eession. governed by the 
general rules of agrieidtniaJ custom and not by 
Hindu Law ,'and daughters and their issue 
are therefore excluded b\ near agn.itcs of the 
last male proprietoi Nanak Chand v. Baabe- 
ahar Nath, 3 1’R. l<KW=jr. I'.W.R lf)08=i 
94PL.B 1!X)H. 

Rattioa.v Axn Shah Din j,i. 
lieferenees i—l'i P.U. l^pG. 107 PR. 1901, 
119 P.R. 1901; 30 P.R, 1903, 1*2 1>.R. 1906; 1(> 
A. Sm, 6. ; 21 P.R. 1896, x6 P.R.PIOO, 58 P.R- 
190fs; 10‘AP.R. 1901, i '. 


Customs (2.—Punjab)—(Continued^. 

-4. —Inheritance and Saeceaalon— (Contd.) 

(18) Custom —Sitccflsston —Bight ci/ala»maliks 
to succeed on the death of an adna nialik 
as against collaterals — Gtv. Pro. Code, 
Ss, 373 and 533 — Appeal—Right of one of 
sevetal appellants to withdraw his appeal 
as to his slme onlij 

Held, (1) that the respondent had failod to 
prove au\ special custom whorebv ala vialihs 
succeed to the land left b> ,in adna mnltl as 
against a near collateral of the deceased 

(2) That one of (he appellants c.in withdraw 
from the appeal .so far as his own interest m 
the .Appeal is coiieecned (a I Gopala v. Hira 
Singh, no P VV R 190.9. 

Rkio, j 

Jteferciues - (a) C A No 300 ot ltKJ2 (unpub¬ 
lished) dealing with a contest between ala 
niali/i&and veiidi-es of the deceased adna vialik 
distinguished from this i.isi which was between 
ala inntiks .uid eoll.iterals of the deceased adna 
mahh, distinguished 11!) T’R 1H88; 9 I* R. 
189.3,72 PR 1907, If 

(l‘>) Custom — Bnccession to land left oii .ulna 
iiialib dgin.j soilless -Jiajpuli of Mama 
Naratn 2 'Oie, 'J'ahsil Pathum.ole, Dish id 
Gutdaspui-hoeiib standi of ala malt/, to 
recooet pes.vssion in picsewe of coUaieials 
of the deceased adna niAUk—Estoppel - 
M'alter 

field (1) 3’hat residence in an adjoining 

village ,iiid not in tin vi'llago 
wlieie the i>io|>t‘rt> is situate floe.s 
not ordinanlv deprive the eollate- 
i.ils of their light to suriession 

(2) That pl.iiiitiffs ontireh failid to prove 

that bv custom thev were entitled 
lo recover possession of tlic land 
sold bv tiu- deei-asod adna viahk 
to the defendant >n the presence 
of collaterals of tho deconjjod 
adna malilts. 

(3) 'I'hat one of the plaintiffs having 

sued tor pre-emption of tho land 
sold by the adna mahh to the 
defendant, must be taken to have 
admitted tho V'lilidity of the sale. 

(4) That throe of the adna mahk ven¬ 

dors, having died nine years 
before the institution of the 
present case, and no effort having 
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Customs^ [2. -Paajab)~(Coiiti)imd). 

-4.—Inheritance and Sacoession—(Co7t^d.) 

• boon nwide during Ihih poriod to 
rocover posseshion on the ground 
of lapse, the iildiiitilTs tiio not 
Riititlnd to ai)% indulgonoe Hiru 
V. Thakar Das, ns P.W.lt. itKW 

hAL CUAND, J. 

(20) Isa Khel Pathans <)/ tubsil Isa Khel, 
Mainwah District Pie-deceased son's 
widow’s ruikt to succeed to a hfe-inteiest 
tn Ju>r father-m-lau's estnte 
hero the piirtics are ls.i Pathans of 

folisiZ Isa Khel, Mamwali Distiuit, held, Inumg 
rugaid to the cu.sloin ph'valont among thi'ui, 
and the coiidnet of th<‘ parties, that th<' widoii 
of a son who has pro-deee.isi>d his fathoi is on 
the death ot hei fatlier-ii' law (“ntilled to suc¬ 
ceed to a life-iiiteiest (either ]ointi\ with the 
widow of hei father-ill-law, it theio be an\ such, 

01 solelvif'hei fatlior-in-law' h.is left no widow), 

III the propertv of tlu'deceased Mehr Khan 
V. Aziz-ullah. H4 P H l!)OK_l;jH P W.li l!K)H 

ClIATri'iai AMI llAri'K.V.N, JI 
Jtetcrences : -HI 1’ II IH'iH . 157 P R 

(F.B ), li 

21) Danqhtei Collalnals «f cuth d(‘<jiee - 
Hiiidn Chiihaa Jtaj 2 'Ufs of 'lahsil Nnratti 
Garhin (7wfiaZa Dt.s/rn/-Onus piobandi - 
Pi oof of custom nqiniist peisonal laa — 
Method of i ah'ulatinj de>jiees of relationship | 
— Hvjht of objection up to sem-nth deqtee 
oa/i/—Wajib-iil-ar^ a»cZ Rivaj-i-am 
Meld, that among IJindii t'hvih.in U,i|puts of [ 
Tahsil Naiain Oaih in I nibala Distiiet colla- ; 
terals of sixth degiee e.innot exclude daughters , 
from inheriting the aii< esU.il l.inded piopei t\ , 
left hv their dec eased hither (a) | 

Meld also that a person asserting a caistom i 
that collaterals so remote- as of sixth degree- I 
exclude daughters is bound to establish it (6) 
Obiter. Meld -(1) That the dc-ccasod as 
well as tlic c-ommon aneestoi .iie- hotli countc-d 
in Aialculating the degrees of n-Jationship (c) 

(2) That as a i ule power of ob]i-etion is Imiitc d 
to fifth or at most the sc-xenth degiee {<!) 

(:j) That those who set up a custom opposed to 
their personal law have to jiroie that cnistom (e). 
BhoIiY. Man Singh, 80 P R. 1!K)rt== 140 P.W.R. 
1908. 

CHATTKIUI and ROBFimoN, J.f 

References — t^) Civ. Appeal No. .522 of 1895 
(UnreiKjrted, Punjab); 30 P.R. 1905 , 101 f‘.R, 


Customs (2.—Puniab)—{Continued). 

—4.—Inheritance and Suooeeeion—(ron/d.) 

1895; 40 P. B. 1891; 73 P B. 1891 , 48 P.R 1«90, 
D, 179 P R 1889; 5 P.R, 1908; 11 P R 1908, F, 
79 P R. 1891,76 E'.R. 1898; 98 P.R llXlO, H (b) 
71 P B PXM, F. and Appr ; 02 P K 1906, Diss , 
48 J'.R. 1889 ; 61 P R 1898, li. (c) 126 P R. 
1890, F. and Appr (d) 107 P K 1887 (P.B.), F. 
and Appr (c?) 149 P.R ISHH. 28 I* R 1897. F ; 
no P R 190f. (F B ), R 

(22) Succession—Nalham Bilochesol Snnjarh 
talisil, Dera Ghazt Khan Dish u t—Custom 
and not Mahamedan Law qoeerned, matters 
of succession, not established Jtiahts of 
daughters to succeed in ptcfere nee to lolla- 
lerals established • 

Whc-ic- the-parties being Natlaii Ihloches of 
Siingarh tahsil, Deia (Jliaju Kliaii Distiu-t, the 
plamtiJls, ccillaU-ials in \ariuiis degic-c-s c lainied 
piopi-ii\ 111 the possassiou of the-dc’feiidaiits, tbe- 
d,iiigbU-is of the dc-tcasc-d (belonging to the .said 
tube), cjii the- ground that b\ ciiMoiii tlu- 
collatoials wc'ie entitlc-d to exclucli- dtiugliters, 
held, that, the plaintifis who wc-re lioimd to 
pto\e the c-xisteme of sueli special eiistom, 
Uiiiiong the said tube, having failed to c-stablish 
the same ot that custom and not Mabomedan 
I.aw rc-gnlalc-d the- Law of Sue cession among 
them the- rights of da ugh tors to suic.eed lu 
accoulaiice with tlm pniiciplos of the Malio- 
med.iii 1j.iw wore n-cogiiisc-cl in the Siiiigarli 
tahsil Ghulam Haidar v Phaphai, 9-i P B. 
1908=1.55 P \V R. 1!K)8 

Hoitrnrsox Kuvsinc, ion .i.) 

(2 i) Custom—Hoshiarpui Distnct — Daughter’s 
light to succeed to her sot. less fat hei and 
uncle's i» ojieitij and L contest nhenation bff 
aunt—Necessitji—Alienation bn de facto 
guardian—Extent of minor's liabilitg—Jn- 
conij.etem II of village covimunitg to luheiit 
in piefeience to daughter 
Held, that, iiinoiig Hindu ngrieultnlists of 
} Hoshiaijuii Distiict, the daughtoi of a male 
soilless proprietor is entitled tn inherit the 
propelt\ of her father and uncle aftc-r the death 
of her mothei and aunt, <»nd is also competent 
to contest the validitv of the ahenation b\ her 
aunt where thov have left no reversioner, and 
that then* c-xists no custom allowing the village 
cominunitv to succeed to their propeitv in pre¬ 
ference to the daughter 

Held, also, that in^sueh a case the daughter 
can inaintaiu a suit for obtaining immediate 
possession of her father’s share and SUsi^for 

3763-27 . 
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•Customs { 2 .—Punjab)— {Coiitmued). 

_4.—Inheritknce and SucMHlon— 

gettnig a declaration that the alienation by her 
aunt will not he binding upon her after her 
aunt’s death 

Held, furthei, that in case of an uheiiation of 
a minor's property bv his de facUi guardian, the 
minor’s babihtv extends only to the benefit he 
derives therefrom. Nak Badha v Onrdevi, 
136 P.W R. 1908 , 

STOODOU ANl> {’ICATTKBJI, JJ. 

(24) Awans of Ludhiana Town — Son-agn- 
cultural family-—haw by which qovtrned 
in matters of succession, whether Maho- 
medan fr customary 

The Awaiis of fjudhiana Town, belonging to 
a non-agncultural f.iniily, the members of 
which had for generations depended upon 
service or been seeking independent moans of 
JivelihorKl, are, in matters of inhentance, 
governed, not by the rules of the eustoinarv 
law applicable to agricultural tribes, but b\ the 
provisions of the Mahomodan Law. 

Where a non-agriculturist, who had purchased 
agricultural land in a village out of the savings 
of his income as a contractoi, atti'sted a Itiwaj- 
i-am, held that bis attestation of the /liwitj-i-am 
was by no means presumptive evidence of 
his own family following the ordiiiaiy customary 
rules of dominant agricultural tribes in matters 
of .succession Jamiat>ul Nisa v Hasbmat-ul- 
Nisa, 124 P.R 1908. 

RomuiThON am> Shah IUn, .j.i 

liitftitence —110 P B 1906 (F B.), R. 

(2.5) Jayn dal Khatri Sodhis of Feiozejiore 
District—Witow of a deceased j/>oprietor 
whether entitled merely to maintenance or 
to a life estate in the laiided },ioperty of her 
deceased husband 

Held, that the plaintiff, who set up the special 
■ custom that, among Jagirdar Khatri Sodhis of 
Perosepore District, a widow of a deceased 
proprietor was entitled merely to inamteiiunce, 
and not to a life estate, in the landed property 
of her deceased husband, had failed to prove the 
.custom set up by him Hakham Btngb v. 
Bhagwan Devi, 133 P.lt. 1908 

Rattioan A^m Shah Din. jj 

(26) Rcyputs ol the Jtamilymdt {now Attack) 
Diatrict—Daughter’s* <,oi not entitled by 
• custom to smceed tnfircference to collaterals 
—liimitatvon Act, Art, 91—Wills. 


Customs (2. —Punjab}— {Continued^. 

-4.—InhepUanoe and Bveeession—(6'oafd.) 

Among the Rajputs of the Rawalpindi (now 
Attack) District a daughter’s son is not entitled 
by custom to succeed in preference to collaterals 
who aio descendants of the grandfather of the 
last male owner 

.Art 91 of the Limitation Act has no applica' 
lion to wills (a) Jahan Khan v. Shahamad, 
184 P R 1908. 

KkNSI.MITON AM) Rattigan, jj. 

Befereme -(a) 23 C. 1 (P.C.), R. 

(27) Laqhari Bilochts, Sanghar lahsil,Deia 
Ghazi Khan District—Whether Maho- 
medan Law or custom governs the jjarties 
m matters of tnliei itance—Right of daughter 
to inherit her father's ancestral estate in 
jireference to his male collaterals 

4inong the Ijaghai i Bilochis of the Sanghar 
tahsil of the Dem Ghasi Khan District, in mat¬ 
ters of female succession, their custom is largely 
timtuied by a preference to Mahomcdaii Law 
rules, where the contest is between daughters 
and collateials; and a daughter is entitbsl to 
el.iini her share of the aneesti.il estate of his 
father in the picseiice of his male col Literals, 
deseoiid.ints of a common grandfather Sabhai 
Y All, 136 P R l‘)08 

KkNKIM.TON and fOHNSTONK, JJ 

Refeienres -110 PR 1906 (P B.), P . 119 
P R 1907, t'lvil .Appeal No 994 of 188!l, decided 
on 24—7 1890 and Civil .Appeal No 199 of 
189.5, decided on 12 11- 1897, R 

(28) Jlujht of qrnnd-dawjhters uhen their 
fathci had pie-deceased his fnthoi- Ma- 
homedan Jjaw 

In this ease the question was whether grand¬ 
daughters mhonted, when their father h.ul pre- 
dece.ascd his father It was taken foi granted 
that, by Mahomedaii Law, they did not inherit 
under such cir<-mnstances. The plaintiffs alleged 
that by custom thev were so entitled Held, the 
ovidonco of instances adduced on behalf of the 
plaintiffs was not strong enough to establish the 
alleged custom 

Held also that no custom excluding grand¬ 
daughters from sucoessiou in the absence 
of all othei issue wlis proved by the defendant 

HoBsammat fiauhar v. Khan Hubammad, 

136 P-R 1908 (note case, p. 619). 

Pl.OWnKN AND BkNTON, JJ. 
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(Customs (2.—Puajab\~{Co».i%mied). 

-4—Inhepltance and 8ttoce»doii—Conid.) 

(29) Jitlochif of (he Nathani Daiani got of the 
Sanghar tahsil of the Dera Ohazi Khan 
Distrwi—Right of daughters to succeed — 
MaJunnedan It aw. 

RilochiK of the Natkani Dataiii got of the 
Sanghar tahbil of the Dera Ghazi Khau District 
do not htni tl> ifollow Mahomednn Law, but 
their custom of agnatic succession is greatly 
influenced by the spirit of the Mahomedan Law, 
and daughteis are often allowed to succeed in 
the absence of sons, and, sonietiines, though 
more rarely, even in the presoiiee of sons The 
Natkani Datanis show the greatest favour to 
daughters and sisters, and allow them to take 
what would be regarded as their share by 
IMahoniedan Law. No doubt they would not 
work out this share minutely They would bo 
guided b\ thcgrsieral principle th.it thefem.ile’s 
share sho\ild be half that of the males. Khan 
Muhammad v. Shev Muhammad, I'lG P K 
190H (note case p. G‘22) 

Kok, (j ,1 , AND FnrzKM.r,, j. 

(■iO) Suit by the iroi iictai ij body of the pana 
foi puhsesswn of land, left by n ^o-sharer of 
another tribe who had died loithuut lineal 
descendants— Right to succeed in preference 
to aunt’s son of the decease i ptoprietor — 
Maiiea Ralana, lahail Panipat, Karnal 
Distriet. 

The present suit was instituted b^ the pl,un- 
tiffs, who form the jiropnetary bod\ of pana 
Dasondha of the village B.ilana. Thev eJaimed 
possession, alleging that, a eo-sharer of .inolhor 
tribe having died leaving no male lineal descend¬ 
ants, the land reverted to them as proprietors 
of the pana, both by law and cu.stom The suit 
was resisted by the defendant who contended 
that he was related to the deceased proprietor as 
his aunt’s son, and that he was his heir, and 
that the plumtilfs, as owners of the pana, had 
HO rjght to succeed by law or eu.stom. 

Held, that the iilaintiffs had failed to piove the 
custom sot up hy them, vve., that they as 
mere eo-sharors in the pana were entitled to 
succeed m preference to the nunt's son of the 
deceased proprietor Nihala V. RahmatuUah, 
137 P.R 1W8 

a 

Raitiuan and Lai, (’hand, ja. 


! Customs 12.—Punjab)—{Continued). 

4 —Inheritance and 8ttcoeB8ion-(Co»fd.) 

(31) Shamsi Khojas, Lahore, governed by 
custom and not by Mahomedan Law in 
matters vf succession — Piesumption — Prac- 
tv'e Representation, right of 

There is no initial presumption in favour of 
the applicability of the porsoii.il law to matters 
of inheritance under the provisions of the, 
Punyab Li,ws Aet, the parties being towiisincii 
and not members of an agrieiiltural ti iIjo. The 
initial presumption, if at all, is m Livour of 
their being governed by custom which must m 
I'lich c,isc be, ascertained by invesligatum and 
enquiry The t'ourt conducting the trial must 
.iseertam .it first the rule of docisiou’by enquiry 
into the alleged custom, and, on f.iilurc of proof 
of such custom, apply the provisions of the 
pcisoiiiil law. Rut the ([uestioii must be 
approached with .i fiv'e innid without anv bias 
in favour of the peisonal law being applu able 
(a). 

In matters relating to succession, the Sh.inisi 
Khoyas, l.iilioic, despite their conversion to 
Islam, follow and arc governed by the niJes of 
Customary Law as found to prevail generally, 
and not bv the stiict provisions of the Mahome¬ 
dan L.iw {b) 

The lulc of Mahomedan Law, which ux- 
eliides issue of picduceased persons from siuita-s- 
siou, IS wholly inapplicable to Slianist Khojas, 
L.ihore The us.ige relating to rejiresentation 
111 ease of coll.iteial sncecssion, though opposed 
even to the piovisions of Hindu Law, is found 
to prevail geiieiallv in Puni.ih, without dis- 
tinetion of caste, c,ieed and ..ailing So sons of 
.1 predeceased coll.iteial have a light to succeed 
b\ right of representation in presence of their 
uncle (6) Hehtab-ttd-din v. Abdullah, 140 
P R 1908 

RaTTIUVN AM) I.AI. Chani), jj 

References -(u) HI P.R 1874, Appr., 4 P.R. 
1888 47 P H 1900; SOP R. 1903; 54P.R, 1908; 
.54 P R 190(i, R (6) 27 P.R. 18C8; 39 P.R. 
1894; .52 PR 1888, R (c) 91 1».R 1879; 80 
P R 1882 ; 71 P R 1882 ; 89 P.R. 1884 ; 3 P.R 
1890,8 P R 1907, cited. 

(82) Samra Jats, Tahsil Hafisabad, Gujran- 
wala District—Ride of succession, pagrand 
or chundat'ard. , 


References.--^ P.R 1904; 12 PR 1892 
,(F.B ), R. 


The pagvand and not the chundavand mle.of 
succession governs the Samra Jats, /Tahiti 



THK OUBRENT INDEX, 1908. 


424 


42S 

Customs (2.—Punjab)—(CoihHiiued). 

Inheritance and SaceeBsiott—(Cid.). 

Hiifizabiid, (hijranwala DiHtrict. Labh Singh V. 
Bandar Singh, 148 P R 1908 

CjIATTKXUI AM) RaTTICiAN, j,t 

References .—4 P R 1891, 29 C!. 483 (P.C.), 
12 P R 18i)t), 101 P.R 1879, Li , 84 P.R 1893, 
Kiril. 

(.33) Succession to occuji.uic \ t(!nalv>^--Adopt¬ 
ed son of oecupaiicv tcn.inl .issociatiug stiau- 
gfr.s with hnn--Right of loll.iteial heirs of 
adoptive father to sik ceed to the adopti'd sou 
dying childless. See Act XVI op 1887 (Pcnjab 
Tknanc)). No. 8, 7() P H 1907 

r 

(.Ji) Whethei khatiis of Satgara town bound 
by TIindu Lav. oi custom in niatlei's'd succes¬ 
sion Eiluft of .idmission. See Hmui) Lam 
(S ocoiossioN), No 10, bSl^P L.R 1!K)8. 

(.15) Kilchi Alugbals of Mudki Town in Feio- 
sscpiu Distiiet following agneultuie foi moje 
than .1 coiitim—AVhethi'r i.iises presuint tion 
of h.mng adopted customs of agiicultiiial 
tubes -(rovenied in niattors of inbeiit.ince by 
Mahoniedan Iaiw See AlAifOMiiOAN Iaw (Tn- 
uvitiTANCP), No l,5l!l’\\.R 1908 

-~-5. - Marriage 

(1) jMuriJ.ige of .1 liajjyiU with a Mahajaii 
woni.iii 111 thaiar andaei toiin, i.ilulit} of 
woman of Vaisi/a caste. See 11 tm)1; Law 
(MAU itlAi.K), No. .3, 1.50 P !. K 190^ 

6.—Pre-emption. 

( 1 ) Rale of house i-roiettij based on viciuafje 
— Jljxistenoe of j^re-enijilion Kucha liatt 
Ham. Delhi City- Joint Ilmdu family 

The custom of pie-emi)tion exists in rcspoct 
of s.tles of house inopeiti, b.as('d on vicimigt, 
in Kucha H.iti R,im. Delhi (Ttx 

VVheie the paities .ue incmliers of a joint 
Hindu lamih, the right of pre-eniptioii vests 
1(1 every co-shaiei of such joint faniilj Ishri 
Parehad v. Baaheshar Nath, .3,5 P R 1<,X}H» 
92 P W.H. 1908- 179 P L R. 1908 

Ola UK. c..r , and Rfid, j. 

(2) Pre-emption in resitect of sale of house 
property—Kucha Gulsari Shah, Mohalla 
WachhouaU, Lahote 

Tin) custom of pre-euiption, on sales of house 
pfopdtty, based ou vien ige, exists in Kucha 
Ouhan Shah, part oi Mohalla Wachhoviali, a 


Customs (2.— Punjab)— {Cot.tmued). 

-6.—Pre-emption—f). 

fiub-division of L.ihoru Sandra Das vn Dhan- 
patRai, 16 PR 1907-104 PL R 1908-127 
P W R 1907 

Roukiitson and Lai. ('hand, 3j 

(.3) Civil station, of Atniiisai—Sale of agri- 
cultuial land — Pie-eoiytwn by teason of 
VKiiiarje 

There is no eustoiii of pr(>-eniption, on s.tle of 
agiicnltni. 1,1 l.md. on the gioutid of vieumge, in 
the euil station of Ainrits.i.i Ishwar Das V . 
Dani Chand, 27 P R 1907 - 70 PLR 1<)0H- 
105 P VV R 1907 (Hup.) 

OlIAT'l LlUl AMD HaTTKIAN, J.T 

Refmeuces.—il PR 19(«i , 22 J'.R 1906, 
Apprr , 7 P R l.S'KJ, 1.53 I* R 1888 D 

(4) Mohalla Parathian, Llawalitiidi City — 
Pie-emptwn based on vicinaye—Sale of 
house. - i'alue oj case', decided on admission. 

'I'he i nstom ot pie-einption d on viei- 

u. ige does exist m lespuit of sales ot house 
pinpoiU in Moll,ilia Pai.iehuni oi M.ilt.i. oi 
Wans Kh. 111 , Uaw.il))indi (’it\ \V1i<*ie llie light 
of pi(‘-einptioii IS ..liown to exist, tlieie is ez 
necessitate rei presmnption in f.ivoin ot viii 
n.xge (a) 

Confessions of jiidgiueiit and admissions aro, 
of eouisi', of imu-]i less value than contested 
c.ises propei’lv di-eided wheie the custom has 
been found to exist after due iikiuiia, but such 
admissions are nut iiielev.int and bv no means 

v. ilucle.ss, ,is they may proceed ftoin tin* lon- 
soiousni'ss ol the existence of the right and the 
hopulessiicsM of contesting it (6). Than Singh 
Y. Tara Singh, 26 P R, 1007= 69 P I. R 19a3 
-109 P W R 1907 (Sup ) 

Ciivrmiwi AND Rattioan, .m 

References • -(a) 83 P.R 1888, R. (b) 69 P. 
R. I'Kll ; 44 P R. 100,1,42 I5R. 190,5, R. 

«. 

(.5) Right of pre-emption claimed by ownei of 
a house opposite to the hou^e in dispute, but 
Separated by a lane — Pi oof of genes al cus¬ 
tom of pre-emption not su£u,ient. 

In a Huit for po.ssossion by pre-emption of a 
house situate in Katra Kanhayan ni Amritsar, 
the plaintiff, whoso house was situated opposite 
to the house in suit on the other side of a 
narrow gully, suecoedod m proving that the 
custom of pre-emption prevailed generally in 
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Cu8toms^{2.—PuaJab)~[Conhnued). 

-6.—Pre-emption— (CoiUinved). 

that place, but did uot piovo that it would apply 
in the case of houses, not adjoining or contigu¬ 
ous but opposite tp one another. Held that the 
suit should be dismisbod, as it was incumbent 
on the plaintiff to prove, not onlv the general 
custom, but siie.h special incident as would 
make it applicable to his case (a) 

Per Johnstone, J —Where the iilaintiff’s 
house IS separated from the house iii suit by a 
road 01 banc, then, even if the custom of pie- 
emption prevails m the inohalla or town 
generally, thcie is no initial presumption that 
plaintifl has a right of pre-emption as against 
a strange! veiidee, but plaintiff must prove by 
instances in the usual w.^^ that ho has such 
right. Mahtub Singh y. Nfaz Ali, 47 I’ R. 

1907 -68 r Jj.B 1908 = 12.'} T W R. 1907. 

JOHNSTONK Ksn CHI'JTy, u 

lleferetices —(a) 107 1* R 1900, Dm , 10!) 
I'.R IIKX) and (W P R 1906, F. , 71 J* R 1905, 
D. 

(6) Pre-emption—Resale to vendor 

Where befoie the institution of .i suit foi 
pre-emption of land the vendee had ic-sold the 
land to the vendor and it was contended that 
the rc-s.ilc was a bar to the suit. 

Held, that the contention was not valid 
Sukhav Arura Mai, lf.5 PLR 1908-18,5 
P.W.R 1908 

Oil K MS, T 

Hefetence .—29 A. 125, Dtss. 

{!) Preemption--Wajtb-ul-are qrantinq lufht 
of pre-emptAan to Sliarkayan sJukmi, Mauza 
Harpal, TaJisil ^affarteal. Stall,ot District. 

Jointness of holding is not essential to the 
status of sliarak sJiikmi, the term being applica¬ 
ble where the family bond of union still exists 

Held, in a suit for pre-emption of a certain 
huufsituated in Hiu'pal ilfau^a,Zaffarwal Tahsil, 
Sialkot District, a collateral of tht vendor had, 
under the terms of the wajib-ul are of the 
village, a preferential nght on the ground of 
relationship Allah Ditta v. Bhahua, 12 P.R 

1908 = 22 P.W.R. 1908 = 175 P.L.R. 1908. 

Ci.\nK, C.J., \s» Rp.in, a 

(8) Pre-emption—Muhalla Wadhanan, Sial¬ 
kot City—Bight of purchaser to be com¬ 
pensated for improvement. 


C ustoms (2. — Puajab) — {Continued). 

—Pre-emption. — (Co/itmued/. 

The custom of pre-emption based on conti¬ 
guity exists in Muhalla Wadhanan, Sialkot 
City 

Where a purchaser of a house, subject to the 
right of pre-emption, makes nnpiovenu-nts mi 
it, in spite of the pre-eraptoi’s notice not to do 
so, the purchasoi would not, goneiallv, be 
entitled t(j recovci the market-value of the 
improvemonts .md would only be allowed to 
remove them, when it could be done without 
injuring the bouse Hut, where the unpiove- 
ments are not nmisnal and do not gieatly 
ciihanee the value of the jiroporty so .as to in.],kc 
it difficult for the plaintiff to pav fof them, the 
pl.uiitiff will have to p.iv the defendant’s 
expenditure Buta Singh Y. Tara Singh, 122 
P R 1907 = 87 P W R 1907 = 49 P.L R 1908. 

ChaT'I'UJUI and .loilNSrOTSK, .« 

(9) Prs-einptioii in respect of shops—Kairn 
Patranjan. 

Ho right of pu'-cniptiori exists by ic.ison of 
vicinage m respect of shops in Katra Patrangan, 
Aniiitsar Citv Karim Bakhsh v Watta Hal, 
13 P R l!)07-7 PLR 1908 = 106 P W R 
1907 (Sup ) 

Rpiu. J 

References —46 P R 1882, !)9 P.R P)06 , 114 
P.R 1906, R 

(10) Katrii Ahluwalia, Amritsar City—Sale of 
residential quarters converted into shops — 
Pre-emption. 

Piopcrtv, which is primarily a residential 
house situate n. Katra Ahluwalia, is subj'oct to 
custom of pre-emption bv vicinage. Tt is not 
sufficient, to change the character of the build* 
mg as a residential cjuartor, that, for some time 
past, it has been oecupnid only by casu.il ten¬ 
ants, or that portions havi' been used as go- 
downs by pel sons, who held their business shops 
elsewhere* Dial Singh v. Bakshish Singh, 21 
P.R I907 = 24PLR 1908«129 P.W.R 1907. 

ROBKRT.SON INI> L\L ChANI), JJ. 

References 108 P.R. 1895; 12 P.R. 1896, R. 

(11) Mahalla Haoelt Khan Duran Khan, 
Delhi City—Sale o/ house property. 

The custom of pre-emption obtains, »when 
there is a sale of house property, in Mohulla 
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Customs (2.-~PuaJabi~-(Go itmued). 

. 6 —Pre-emption—(Concluded). 

Khan Duran Khan, Delhi City. Abdul 
Ohafur Khan y Muhammad Ziauddin Khan, 
147 I’.R. 15K)8. 

ClIATTKBJl AND JOHNSTONK, .1.1 

References —20 IMt 1000, 122 P K ISKXj, 
rehed on, 2 P R i'K)H (P B ). R 

(12) Punjab Pre-umption Act (11 of l‘tO.5), S. 
12 (a} -Pre-emption bav'd on lelationsbiii— 
Bcvoihionor of a female iiiclndod within the 
moaning of the seetion—Hindn Ij.iw—Inhorit- 
anoo See Act II oi' 1!HW (Pi’nmaii Piik-i mo¬ 
tion). No 8. 131 P W K l'K)K 

(PI) Pie-Aiiption, light of —Liinuj i-ain toeit- 
ing custom sot up—Coriectncss of oiitn in it 
not supported bj ]nstanc.'s—Kftect See Act TT 
OK IlKW (Pnn-KMi'TiON A( r), No. .1, ‘)0 P R PtOH 

(14) Pie-eiuption in blu^achara village on 
ground of relationship—proof of special custom 
— Custom of whole tahsiJ tribe by trilie. Sec 
PiiK,-K.MPilON, No IS, 44 P R P)07 = H2 P 1. R 
1008 

——7 — Shamilat Land 

(1) Juris Ju'liun of Civil and Jieoenue ('juits — 
Suit fot declaration that plaintitf had mu 
qarraridaric iiqhts in land-Heqisttation 
Act (111 of 1877), S. 17 (d)—Lease—Docu¬ 
ments constituting perpetual lease. 

The pl.imtifT sued foi .v deelai.ition th.it In 
had viuqariai idai le lights in the shamilat of .i 
village created bs deeds executed hi oi on Ix'h.ilf 
of the proprict.in iKidi who owned tlic 

held, (1) th.it the suit w.is cognisblo b\ (bvil 
('.onrt, 

(2) that the deeds uonstitiitod perpetual le,is(‘ 
and not being registered were not iidniissible in 
evidence, 

(3) that the dewls could not bind those owm is, 
who did not join iii their e-iceciitiou, and that 
the Huil» must be dismissed Jhandad Khan 
y. Abbas Khan, 189 P L R 1908 

Shah Dirs'' and KiiNsiNt.TON, ji 

—8.~wins. 

(1) Awaiis of RaiecUpindi 'J ahsil—Pumr of 
a sonless proprietor to will away ancestral 
property to daughter in presence of hts 

brother—Gifts ati4 tedls 

• 

Among the Awans of Rawalpindi Talml, a 
sohlesa proprietor can, by cuRtom, make a 
valid bequest of ancestral property in favour of 


Customs{2.—Punjab)— tContinue^j. 

-8. — Wills. —(Co ntinued). 

hifi daughter, in the presence oi hi» own»brother 
(a) In this respect gifts and wills an- m the 
same footing (b) Amir All v Baggo, l.’l P.R. 
1907 -35PW.R 1907==^4PTiR 1908 

JOIIN'STONIC, ,7 

References. - (a) 81 P R 1879, (54 I’.R 1892; 
11.') P U 1892. 31 P R 1893, 23 P R. 1877 , 39 
P R 1877, 36 P R 1891, 81 P.R 1894, 93 P. 
R 1891, 126 P R 1894 , If, V R 189,5, 9 P R 
1899, 14 P R 1903. H P R I'KIG. 8 P R 1879, 
7 P R 1891, 107 P R 1894, 13 P.R 1902; 176 
P R 1888, ,5,4 P R 1,899, ,52 f‘ II 1892; 79 P R 
1.896; 49 I> R 1898, 46 P R 1900, 121 I’ R. 1886, 
171 1’ R IH89; 108 P R 1893, IHM P R 189.5, 22 
1* R 1899, 26 P R PK)1, 107 P R 1887 (P.B.), 
n lb) 48 P R 1903 (F B ), R 

(2) Alienation by sonless propneior of ances¬ 
tral iimnovealde property to daughters — 
Right ofctdlnteiah of eighth degree to con¬ 
test alvnintion Kaltiil .lats o/J.illo tahsil 
Lahore 

Among tile R.itt.i1 .J.its of mouza .laMo, tahsil 
Ijahore, <1 .soilless [iiopnetoi made a will m 
favour ot bis daugbtets beniieatbing Itis .inees- 
tr.il miinove.ible jnopertv to (hem 'I’lns .ihen.i- 
tion bv will w.is eon tested b\ hi.-, loll.ilei.ils of 
the eighth degree Held, tlie coll.iteials c.uinot 
sueee^’d, on the greuiid, that it w.is not shown 
th.it thin h.id the light to contest .such .in alie- 
naliioii 'ii.ide to a daughter, oi th.it thev had 
the iij.'bi l< 'iiKeeil in jirefi'renee to ,i daughiei 
among the i.nbe to whieli they belonged 

Pedigiee tables which e'doiid hevond the 
seventh oi eighth degree are, in most i .isi's, ,is 
visionarv as thosi' which, lu the ease of somi' 
exaltuil f.imihi's, derive doseont from the Sun 
and the Moon. Though Hindu Law iii its strict¬ 
ness is never followed m agricultural communi¬ 
ties, yet the nitliionccof ideas inherent in Hindu 
Jiaw IS eertainlj not without its effect upou cus¬ 
tomary l.iw 111 the case of llmdu tribes or tribes 
of Hindu origin Rajo y. Karam BaksH*,’ 11 
P.R. 1908--.13 P.W R 1908 = 92 L.R 1908, 

GHATTIOU,!! and RoBEBTSON, .1,1 

(3) Hamdant Sagads of Talagang Tahsil, 
Jhelum Disir%ct-Proprtetor owmngacquired 
property—Whether male proprietor can be¬ 
queath sw'h itkmoveahU property. 

In the Jholum Distnet and among the Ham- 
daui Sayads of Talagang tahsil, ^ male propnetor 
can make a valid bequest of hfs self-aoquirod 
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Customs^ (J.—PuaJab)—{Co)ieluded). 

-8.—Wills—(Concju(j«d). 

property, apart from his ancestral proportj. 
Ahmed Shah y. Fateh Blbi, 133 T'.R. 1908. 
Clark, c j., and Rattigan, j. 
lleferences:—71 PR. 1904 , 85 P.tt J004 
aiul 33 J" H. 1904, D 

Customary rent 

Effect ol —paid by rvots on l•ont of zeiait 
lands See Mbsnk Profits, No 1, 13 C W N 
650 

Cy pres doctrine . 

(1) AyjjlhcaHun to chaiiiy yrovuled by a 
Parsi donm 

Where under .iltuiod (:ircinn-,t,iiuoh, through 
lapse of time or through othci < aiist's, it appears 
to till’ Court, that the ehaiitv provided bv the 
donoi eoukl not be earned out hteiallv iii 
terms of lus directions, with am benefit wliat- 
evei to the objects of his lieiief.ution, the 
Court ought not to hesitate to gi\e its saiii tion 
to a scheme, which will earrv out the cliant- 
able intentions of the donor, to be gathoted 
from the iiistruiuent estahhshnig the chanty, 
as iiuaih as possible to the origm.il nitcntioiis 
of siicJi donor In re Hormasji Framji War¬ 
den ')Rom Ij R. 1203 = 33 1) 314 
Da VAR, j 
Damage. 

(1) Suit for injunction restraining ch'fend.uits 
fioin obstructing cliaiinel of Covernnient 
irrigating plaintiff’s lauds—Whelliei .im e\- 
prc'ss finding tli.it actual w'.is suffeied by 
plaiutiff necessim --BukIcu of pioof as to See 
In luNOTION, No 1, 3 M L T 37 5 

Damages. 

(1) —for breach of cuntiact — Veudoi and put- 
chaser -Contract to sell immoveable pro¬ 
perty— Damages for breach of the contract 
-Contract Act (IX of 187H), S. 73. i 

1'he rule in Flureau v. Thornhill (a) and Jiain 
V. FUthergill (b), that the purchasoi of teal 
estate cannot recover damages for the loss of bis 
bargain, but onlv his deposit and expenses, { 
docs not apply to cases of wilful default, uor to 
unreasonable omission to complete the title by 
taking some definite steps m the vendor’s I 
power (c). 

Tn India, m cases of breack of contract for 
sale of immoveable property through inability 
on the vendor's part to make a good title, the 
damages must be assessed in the usual way, 


Damages— (Continued! . 

unless the parties expressly or impliedly con¬ 
tract that such inability should not make the 
vendor liable for damages. Ranehhod BAa- 

wan V. Hanmohandas Ramji, 9 Bom L.R 

1087 = 33 B 165 

Maci.kod, j 

References —(a) 21 W L B L 107.8, Diss (b) 
7 Eng and li Ap 1.58, D (c) 42 B 0 , 3 01 

330, F , 11 B 373, not followed 

* 

(3) Suit fot exclusive possession by plaintiff 
entitled onht to joint possession— Plaintiff 
ousted fiom such jjossessum—Right to 
damages. 

Wheie <i plaiutiff, svlio was oii(j entitled 
under .i Ic.iiso r,o joint pos'.ehsion of a certain 
projieiti, cl,mut'd evtlu'use possession ol a 
.sjK'cilu! Jioitioli of the jiiopeiU as against a 

meiiibei of af.innh fiom wlioin he was uiidiiid- 

• 

ed, held, he was not, if oustcxl from his ex¬ 
clusive jiosscssioii entitled to receive damages 
on tlie fooling that the ousting was vviongful 
as K'gards his iiitere'.l m the piopeitv .is an un¬ 
divided nu'iiiber of the familv Marri Ramanna 
Y Ghattamaneni, l Al.liT 377=-IK M li.J. 
258. 

Wim 1 ., CM v\n Alii.i.ii.u, i 

()) Knit foi damages foi lueaeh of eontr.ut 
111 wilting legistorc'd l.miitation iiiiiiitiitiou 
Act Art 11(1, Ki e liiMi'iATioN .Sc'i’. No 83, 
A W N. (1908). 100. 

(4) , suit to letovei, feu' bleach of ('(neiiant 
eontaiiied in Iciasi' - 'I'orins of Itsise emhodied 
111 u'gistc'i'C'd patt.ih- '\rt 116, Lnintation Act, 
governs the (ase Kt'e IiImi'iation Act, No 81, 
13 C \\ N 628 

(h) True me.isuie of, what is Cbaraettr of 
possc'ssion liefoie tiespass to bo a-.certaiiicd to 
.irrivo at triu- nicasiire of. See AIksm Brofits, 
No 1, 13 C.W.N O.IO 

(6) - , suit foi, based on fraud—Plaintiff mav 
statu approximate amount claimed and may 
offer more Court foes if more damages are found 
to be due. See CoiktEkes Act, No. 11, 17 
MLJ 636. 

(7) Questions as to liability of defondiint to 
uompensato plaintiiT and as to amount of 
damages—h’lret Court holding plaintiff not en¬ 
titled to damages and dismissing suit—Court of 
appeal holding plaintiff entitled to damages and 
remanding suit for ascerCammout of damages— 
Practice. See Oiv. Pro. Codk, No. 315, 8 C.Ti.Jn 
159, 
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'‘Iitkrati4e%—(Cowilnded). 

(B) Suit to recover flamagos for dofainatioii- 
Malice, proof--tJomniunieatiou pri\il<>p;<*tl Soo 
Dkf^m^tion, No. 1, 83 P.R, 1908. 

(9) —, lucahure of—Whether oiil> pwiimatv 
lo'isof dt'Co.iKed’s family, or, mental suffering 
of hiirvivors also, to be taken into considei atioii 
SoeAtn'XTII ok 1885 (Pat 4L Atcjnii^Ts), No 1, 
4MIi.T 238. 

(10) Running of interest stopped, when p.ivnblc 
as—. See Co^TUiCT Act, No 1, 4 M L T .435 

(11) Sint for—See MalicioI's I’uom'oi tios, 
Nos. 1 .Hid 2. 12 (! W N H18 (/,) and 817 

Damdapat 

(I)—, in}eof. 

The mil' of danidupat does not .ilisolve a 
debtor from habilit.i foi the intoiesl due when 
he I'o-pais the jirincipal, it merely piesiiibes 
that the .unonut of the fcyuier must not <‘< 060(1 
that of th(‘ latter By p.iving off the pnneipal, 
he dcKis not escape liability for the iiiteiyst that 
he was bound to pai with the pniKipal. nor, 
under such c iri uuiht.uices, is it .iiii defenci'to.i 
suit to recovei the interest to plead that ii t the 
date of the Sint no princip.il is oulst..indnig 
KaramchandSadhumal v. Bulchand Seumal, 
2 Sind L.R 10 

Lucas, .i <• , and Kmuht, a .i < 

liefarciuies 30 H. 452 , 20 B (>11 

Darkhast Rules (Madras) 

(1) Darkhuit of lawl mthtn iwrl luiiits — 
Power of Dtvmonal Officer (to make a qiaat 
without notice to PrestfJencij Pori Officer — 
Want of notice, effect of 

Where the Divisional Officer, befoie making 
a Darkh.ist gi.uit, did not refci the .ipphcation 
to the Ihesideiicy i*ort Officer as reijuired by 
Oovernmciit Ordci, diited 4th July, 1890, Mis. 
No 4017, Rev , embodied in the Boaid's Pro¬ 
ceedings, No. 4.34, dated 21st July, 1890 it w.is 
held that the grant was within the scope of his 
authority and th.it the Ciown was bound bi 
such a grant 

Though, under the floveranietil Ordei, the 
Divisional Officer was enjoined to (onsnlt the 
Presidoncj Port Officer before inakuig a grant 
of land in Port Imnts, the ultimate decision 
rested with him (Government Order did not 
say that ho was bound to follow the opinion of 
the Ihxjsidoney Pont Officer. 

Per Sankaran N.iir, 7 —.4 grant, purporting 
to h#.ve been made under,the Darkhast Rules 
by aq officer empowareii by them to make it. 


Darkhast Rules (Madras)— ((.‘'uacluded). 

IS binding 0)1 the Crown unless it is revoked or 
annulled by an officer of a higher grade, on an 
appeal being prefened to him (a). • 

The notice to the Port Officer is only a form¬ 
ality , and the omission to give such notice can¬ 
not bt‘ more th.an ,iii irregularity, as the Reve¬ 
nue Officers are not bound to follow the opinion 
of tiu' Poit Office! and are entitled to make the 
grant even in opposition to it. Mahammade 
altos Hummade Bear! v The Secretary of 
State for India in Council. 18 M 1. J 02—4 
Al.LT 204 »31 M. 204 

-Mumm) ano Sankajian Naiu, jj 

References ~ (<i)20M 208.ind20M 742,2?’.; 
12 Af. 400,18 AT 434, R 

Dead man 

Appeal pieseiited on boh.ilf of deceased p.irty 
— Legal representative brought on record-- 
Delay—T/miit,ition Act, .S 5 Sec Apkiiai. 
(OuN'r.UAi.), No 3-c 18 Al.L ,J 401. 

Debt. 

(11 Disc hai ge of debt with proceeds of debtor's 
jewels on debtor’s authontij—pledge — 
Subseiiuent redemption—Revival of debt. 
Whcic' <i c.rc'ditor discharged a debt clue to 
him with the proceeds of the pledge of the 
jewels which the dc'btor authorised him to 
pledge, the fact that the creditor subsequently 
chose to redc'em the j’ewcls could not revive the 
debt whi(‘h h.id once been discharged Nila- 
kantam Asari y Chookallngam Asari, 
3 A[ L T 2t)3 

AVai.lis and AJunko, jj 

(2)— includes arrears of lent, due under sub- 
le.ihc, payable to lessor's zemindar—Liability 
to he attached .incl sold undci S. 200, C.P (J. 
See Civ. Pito. Podk, No 173, ,5 A.L.J 205 

Debtor and creditor. 

(1) Place of payment of debt not specified— 
Debtor to follow his creditor—Civ. Pro. Code, 
S. 17. See Contuact, No. 3, 11 O.C. 191^ 

(2) Debtor r eady to pav—entitled to reasonable 
kwiilities for payment - Notice by debtor. Sec 
Contract Act, No 1, 4 M.L.T 3.3,5. 

Debutter estate. 

Representation i/ii suit by person acting under 
the authority of shehait—Res judicata— 
Identity of subject-matter not essential — 
Judgment in previous st/dt—Admissibility 
'—JSvtderce Act (2 of 1878), S. 13. 
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Debutter ertato—(ConcJit'JefJ). 

\ decision obUnicd in a «nit instituted in 
Ills own mime bj a person who was in posses¬ 
sion ot* and Inul autl)orit> to ropvescnt, the 
debuttei estate under an ar^anuama from the 
slmbait. and whA, in fact, did lepresent the 
debutter estate, is binding on a succeeding she- 
bnit. on the principle of the c<ise, in 2 l.A. 145 
(a) Raja Ranjit Slnha Bahadur v. Basunta 
Kumar Ghose, 12 C.VV.N. 739 
S'niPUy.N AND ilOOKinUKK, .M. 

Befereiu'-es —(<i) 11 OWN 4H9 —(J (11. J 
404, 12 AI 235 and 9 lloni J')H-2 1 A 145, U 

’tr « 

-See Rki.k. nil’s Endowmkvis. 

-Sis' SHinuiT. 

Deolaratopy suit 

(1) Claim fur declaring that defendiinl R’Os 
mot iiregiuint at her hufiband’s death, <lc . 
7 i)Oi mamiatnable - Pleader’s fee 

Where N sued for a di'claration to the elTeet 
that B, his aniit, is not pregnant and was nol. 
pi-egiiant at the tiini' of her late husband’s death, 
and the suit was valued foi pn isdietional piii- 
poses .it Its 5,500 

Held, that the suit is of puieh .i speciil.itue 
n.itine .iiid the Courts should refuse to exercise 
then discretionan power ot lehel ui f.iNont of 
poisons who biiiig suits of this description 

Held, also, that whole a plaint in a deelaiatoi i 
Sint like the .iboie has been rejeited, it is not 
piopcr to .illow pleader’s fee on the pirisdn • 
tion.l1 \.iliu; Sardar Narain Singh v. Hus- 
,sammat Baaant Kaur, 124 P W U lUOK 

Rvn’KivN, .1 

j2) Declaration, iiqhtio—H%ghh m ^mipei ty 

affected—Subsegueut coivluci of defaulter. 

Where one of the sharoboldeis of a jiropeitv 
purported to mortgage thi' whole est.iti'. held 
the other shareholders had a right to the deel.i- 
ration that the defeud.int e,ou)d not .ilien.ito 
thei^' share, and this, notwithstauAing th.il 
snbsC(jneiitl) to the suit the defaulter h.wl ]>.iid 
off the mortgage debt Sonabhau Bibi v. 
Nathmal Kerasi, H C.L.G. 1H5 

BnKTT AND COXK, .IJ 

(-1) Suit for deehir.itioii of light to inspeit 
books of company—Suit in tlje nature of applie.i- 
tion for mandamus -Conditions on which lelicf 
Sian he given. See Coiipouai'ION, No 1, 12 
C W N. 825{P.C) 


Deelaratopy suit— (CoMcludtfd). 

(4) Proviso to S. 42, Bpotific Rehef Act—One 
plaintiff out of possession Other plaintiff in 
possession in defend.iiit’s right—Whether right 
to imv further suit for possession affected. See 
Si’KciKic Rhtjuk Act (1 ok 1877), Ho. 8, 6 
A 1. J. (540 

(5) N.iture of declaratory decree. Bee Hindu 

Law (Rr.v rRMOMiii), No. 1, is M L .1. 17. 

(C) Detlaratorv decree en.i,bling worship in 
.lecorihinid with Wah.ibi rituals m mosques 
ihictlv used by the Han.afi sect- Conditions for 
exereising I iglit. SeeMAHOMKDAS Law (CiKNK- 
11 \i.). No. 2, 12 C W.N 289. 

(7) Negaiivo declaration - Declaration ,it the 
iiist.in< e of .1 person h.ivnig oiih a contingency— 
Couit's discretion. See Jimsin(">’ioN ({Ikniihad), 
No 4, 12 0 W N. 777. 

(.s| ’r,ilukd.ii's li.ihihty to .issessirient, not m 
issue See Rm,. Vlll OK 179.3 (BjfiNl.Alj Dmcisn- 
NlAI Bll'I’J’MlMKN'J’), No. 1, K G L .1. 329. 

191 Plaintiff 111 possossKiti .isknig deelara- 
ton detrti —Liinitation. See 1 iiMiTATiON Act, 
No 9, 5 A L J. (137 

(10) .\lii‘ii.iiuin by widow Competency of 
lieu presimiptue to m.iintain, in iireseiico of 
w idow’s is^neless d.iughlct Brahmins of ^louza 
S.inibaka, Anibala Distru i See Hindu Law 
(A m \-mion). No. 14, 149 J’ R. 1908 

(11) Pl.untirt's ih.ince of succe,ssion to the 
pioperty oi suit veiy leniotc -Dismissal of 
suit. See Si'iuj'ic Ri.lim' Act, No, ( 5, 51 
P L U PKJ8 

(121 Right to lewner losses .tnd expenses 
(oiitiiigi'iit on ,111 uneeit.iiii fuliii'o event Bee 
I [b till 11, No 7, 2 Sind. L R ,)3. 

Decree. 

( 1 ) Deiree piescnbiiuj a condition — Ap^^ellate 
fieetce confirming it—I'lme for perfotmance 
of ooiiditioii —Construction of decree. 

\ deirii'of the appell.ite Court merely con- 
firnnng the deiieeof the low( r Court docs not 
give the pl.iintiff fiesh time for performing a 
(onditiori of the oiigin.il decree (a) 

\ (li’cree of tile oiigm.il Court provided that 
on the plaintiff’s p.iying into Court the balance 
I of eousjder,iiion, within a month from the date 
1 of the dec roe, the defendant should execute a 
I s.ile-(leed of the suit land in pLiintiff’s favour. 
The jilaintiff did not j>ay the .imount within 
the month, and aftir the expir.ition of that 
period, the defcndiint appealed. Thodecroo'of 

3763-28 • 
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1itev9e~(Continued). 

tho aj>pell(ite''Coiirt simply confirmed the decrfe 
of tjho lower Court Held, that the idaintiff 
would not bo entitled to execute the decree, on 
making a* deposit of the amount within a month 
from the date of the appellate decree 

It Is desirable that appellate Courts should 
frame theic decree in such a manner as to leave 
no doubt as to whether it is intended to extend 
the time for performing the coiiditioiis prece¬ 
dent imposed by the original deered. Rama- 
samy Kone ir. Sandra Kone. 17 TM.Ii.J 405 = 
SM.Ii.T. 26=31 M. 28. 

BHNBON AK1> WaLMs, .1.1 

Beferences^ -{a) 11 A 346 ; 11 B 172 ; 13 C. 13. 
15 M. 170; 25 C. 311 . 18 A 223; 15 B. H70 , 
28 \. 152, R 

(2) Smt to set aside—No fraud -Bight to sue 
~-Civ. Pro, Code, Sf 4H--Next fiicnd 
ceasing to be a guardian under the Guardian 
and Wards Act. 

H instituted a suit for redouipt.ion which was 
decreed The decree was aflirmedon appeal In 
the High Court On appeal to the Prn\ Coun¬ 
cil, the decree of the High Court was reversed, 
the I*rlv^ Council directing that an iiceount 
should bo taken of the detciid.iiit’s ri’coipts and 
payments under the mortgage deed and the 
ultim.ite lialanoe duo should bo certified. H 
had died before the High Court ga\o its deci¬ 
sion, and Ins throe minor sons were substitut¬ 
ed on the record, and then mother appointed 
•is their next fnond. She had also been ap- 
£»oiiited hi the District .Tiidge as tlicir giiardiitin 
under the txuardiau and Wards Act After the 
decision of their liord.ships ot the Priv\ Comi- 
cil, the High Court transmitted then oixler 
to the Court below, under S. 610 of the Ci\. 
Pro. Code, with direct’oiis to carry it into exe¬ 
cution A jileadcr appeared for the minors 
m tlii-se pro(,eedings, but. on the Dth ofMai 
1905, after the accounts had been rendered 
b> both the parties, .iiid it oiilj remained to 
oxiinii no .ind consider these lu counts, the jiloa- 
dor iitfonTii'd the Court tliat he had no instruc¬ 
tions and could not proc eed further. The Court, 
however, after eonsidiTing the accounts passed 
a decree on the lOth of .Mu_\ 1905. Me.auwhilc 
the mother of the minois hud made aii appli- 
oatiou to the District Judge stating that one of 
the minors had attained jnajority and praying 
that ho might be appointed in her place, guard- 
laiT oflihe other two mnu rs*. This application 
was grunted on the Srd of February 1904, The 


Daorae— {Continued). , 

Subordinate Judge was not mfonned of this, 
I nor was any application made oti behalf of the 
two imnors for substitution of their major 
brother as their next friend in place of their 
niotliei* who accordingly continued to be their 
next friend in the c.ise pending before the 
Subordinate Judge. Then the major son of 
H ajiplied on his own behalf and on behalf of 
his minor brothers for a rc-iiistatement of the 
ease and a lo-heanng after iiivostigation of the 
accounts, alleging that thoi w.ero not rojircsont- 
(‘d when the .iccounts were cxanmiod hi the 
SulKirdiiiate Judge This application was lofus- 
ed and no aiipeul was made against the order 
refusing it Then the present suit was com¬ 
menced, the sole priiver for specific relief being 
that the decree of the 16th of Ma% 1905 mav 
bo set aside. 

Held, that the suit did not lie in.xsmuch as 
the onJv relief elauned w'as that the decree 
passed bv the Court may be set aside Exon 
if fraud on the part of the defendant had been 
alleged, the Court would not have anv jurisdic¬ 
tion to set aside the decree. If othei relief 
liad been pra\ ed for, and there wens proof of 
fraud 111 obtaining the de,croe, it might be open 
to the Court to treat the decree as a nullity 
and to gno suitable relief But fraud not 
having been alleged or proved and no specific 
relief having been asked foi, except the setting 
aside of tbo decree the suit could not be 
decreed (a). Banarsi Pershad v. Ram NaraiOi 
5A.LJ 35 = .\.WN. (1908), 23 = 3 M L.T. 
128 = :30 A. 105. 

« 

Stvnuky, c .7 , Axn Bi’UKm, j. 

llefcrenoe (o) 29 A. 418, If 

(3) KjLBCution of—Finality of—Decree for 
pre-emption. 

A decri*c cannot be regarded as having become 
final, before the date on which the period for 
preferring an iijipeal expires. Qopal DasB y. 
Hamman Kunwar, A.W N. 1908, 13=5 A.L J. 
136. • 

AIKMV^. J. 

Beferemes .—1 A. 132,7 A. 107, F. 

(4) Its lOHStructwi—What specific moveable 
propel ty—Tfs execution against the judg¬ 
ment-debtor admittedly not in possession of 
the poperty—Power of executing Cowt to 
refer to judgment and other doeufnentt to 
interpret decree— Civ. Pten Code (Act XIV 
of m2), Ss. 206, 208 and 2&9. 
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Decree —^Pontinued). 

In a suit for recovering three-fourths of an 
estate, consisting of moveable and immoveable 
(wilued at Rs. 6,800) property, a decree, based 
on the oompromifVB, was passed in the following 
terms —“It is ordered that decree by consent 
or threo-fourths of Nur Bakhsh’s estate, both 
moveable and immoveable property, be given in 
plaintiff’s favour Plaintiff pays to defendants 
Rs. 5,000 for expenses, and &c No costs allow¬ 
ed, Rs, 5,000 paid into Court.” 

Held, with reference to the compromise and 
the plaint, that this decree sufficienth com- 
plies with the provisions of S. 208 of C.P.C , 
and under it the decree-holder can recover 
throe-fourths of the moveables or its value, 
Rs G,H00 by executing it as provided under 
S. 259 of the same Code, against any of the 
judginent-debtors. it being immaterial whether 
.iny of them has or has not possession of the 
moveable property decreed (a). 

Held, also, that an executing Court's busi- 
iioss Is simply to interpret the decree as it 
.'•tands and not to question its correctness , but 
it is at full liberty to refer to the judgment or 
any other document on the file in order cor- 
icctly to interpret it, and when then* is a diver¬ 
gence between the decree and the judgment, 
the proper course is to direct the decree-holder 
to apply for amending the decree to the Court 
which ongmallv passed it. Radha Hal V. Imam 
Bakhah, 60 P W.R. 1908 

ItOBMRTSON AND SHAII DIN, JJ 

Iteference .—(a) 1 C W.N 170, D, 

(5) Against son as representative of father, 
validity and binding nature of. 

A decree was obtained against the son of a 
deceased as latter’s representative, held, that as 
such repi-esentative, ho was bound to pay out 
of the assets of the deceased. Y. Baharathan 
Batter v. N. Narayanan Nalr 3 M L.T 314. 
Sank VK AN Naik, j 

{G)»Execution sale—Property purchased sub¬ 
ject 0 a mortgage, but not mortgage execut¬ 
ed by judgment-debtor — Estoppel — Pur¬ 
chaser equally bound as judgment-debtor. 

The question raised in this case was one of 
law and it was this. Whether or not a purchaser 
in execution of a money decree purchased 
property, subject to a mortj(lftge, though the 
mortgage was not executed by judgment-debtor 
himself, when the judgment-debtor would 
himself be estopped from denying liability 
under the mortgage on account othis conduct 


Deer ee— (Coitfiiiue d). 

in the mortgage tran-iaotion ? Held, that the 
purchaser was equally bound, as the judgment- 
debtor, inasmuch as the right, title, and interest 
of the judgment-debtor had passed to him (the 
purchaser), and so the property purchased by 
him w’ould be subject to the mortgage. Pra- 
yag Raj v. Sidha Prasad Tewari, 35 C. 877. 
Mitba and Caspebsz, jj. 

Referentes.—Q C 266, 20 C 296 (P.C.); 22 C. 
909; 10 G W N. 313 ; 11 B L R. 46, Jl. 

(7) 7iighi to recover losses and expenses 

contingent on an uncertain future event — 
Decree, whether executable — Civ. Pro, 
Code, S. au. • 

Where a decree directed that the plaintiff 
should satisfy certain debts due jointly by him 
and the defendant, and that, if he failed to do 
so, and if any creditors made defendant pay 
any amount, the plaintiff should be liable to 
l>ay the same along “ with losses and expenses,” 
to the defendant, who should be entitled to 
have the money by execution through the Court, 
held, that the nght to recover losses and 
expenses, being a right contiiigeiit on uncertain 
future events, could not be ascertained lu exe¬ 
cution of the decree itself, but was merely 
declaratory. It could only bo enforced m a 
regular suit instituted in that behalf (a). 

Held, .ilso, that the direction that tho defend¬ 
ant could bv' exeoution recover something 
which was altogether dehois tho decree was 
therefore'meaningless and incapable of being 
enforced, Gokaldas Dwarkadas v. Otandaa 
Dwarkadas, 2 Smd L R. 33. 

PUATT, J.C , AND HaYW'ABD, A.J.C. 

Reference .—{a) 1 Siiid. L.R. 184, H. 

(8) —directing sale of mortgaged property in¬ 
cludes costs awarded by it—Procedure to be 
followed by decree-holder in recovering costs. 
Sec Tkanspeb op Propebtv Act, No. 60, 12 
C.W N. .364. 

(9) —, personal, against shebait, attachment 
of immoveable property in execution of --Valid¬ 
ity of objection that property is debutter triable 
under S. 244, Civ. Pro. Code. See Crv. Pbo. 
Code, No. 157, 12 O.W.N. 310. 

(10) —based upon private award and on one 
made through Court’s intervention, whether 
any difference betwoeu—whether appeal lies 
against decree based on private arbitiUtioh 
award. See Civ. Pao. Code, No. 282, A#W.N. 
(1908), 64. 
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Decree—( Conttnued). 

(11) Form of decree—Suit against successor 
in t&e oflicc of manager of a muii for debt in¬ 
curred by’prcdooessor. See Bkugious Ekdow- 
iiENTB, No. 3, 17 M.L.J. 553=3=3 M.L.T. 95. 

(12) Sons of deceased Hindu brought on record 
in pending suit as father’s legal representatives 
—Form of decree to bo passed. See Hindu Law 
(Debts), No. 2,18 M.L.J. 36. 

(13) Satisfaction of, not certified * owing to 
decree-holder’s fraud—Application byjiidgmont- 
dobtors after time to have certified. See Giv. 
Pro. Code, No. 172, 12 C.W.N 486. 

( 14 ) —passed against benamidar binds benefi¬ 
cial owner.' See Benami Tbanbaotxons, No 2, 
4 A.L.J. 689 = 30 A. 30. 

(15) Adjudication on rights of defendants in 
an interpleader suit is a, and appealable. Sec 
Civ. Pro. Code, No. 6, 4 *A.L.J. 683-A.W.N. 
(1907), 270= 30 A. 22. 

(16) Dismissal of appeal under S. 661, CPC, 
is a—superseding that of the Court below. 
See Civ. Pro. Code, No. 30, A.W.N. (1908), 
109. 

(17) —, alteration of, of first Court so as to 
make co-defendant liable directing recovery of 
mortgage-debt against co-defendant in favour 
of plaintiff, upon appeal by defendant. Sec 
Appellate Court, No. 1, 12 C.W.N. 720. 

(18) Order dismissing application to set aside 
award, whether decree. See Act IX op 1899 
(Arbitration), No. 3, 14 Bur. L.R. 129. 

(19) —Character of, on what depends. See 
Landlord and Tenant, No. 18, 7 G.L.J. 652. 

(20) —ordering sale of non-existent village, 
incapable of execution—Reasons. Sne Exp.cd- 
TiON OP Decree, No. 14, 5 A.Ij J. 40.3. 

(21) Suit tried partly by one Judge and 
partly by another—Preliminary order by first 
Judge before completion of ovidcnoo, whether 
decree—I'lffect. See Civ. Pro. Code, No. 106, 

4 L.B.R. 266. 

(22) JUx parlfi decree under S. 90, Transfer of 
Property Act—Inherent power of Court to set it 
aside—Personal decree for a large sum not to 
be made ex parte—Derroo under S. 90 when 
can be pa.ssod—S. 4, Succession Certificate Act. 
See Transfer op I^bopertv Act, No. 61, 35 C. 
767. 

(23) Money-decree against several defendants 
—AgrSement dischai^ng oj>e of them—Part 
adjustment of decree—Certificate necessary. 
See Cn. Pao. Code, Nb. 169, 4 M.L.T. 229. 


Deovae—(Concluded). ‘ 

(24) Where Court has to execute a decree 
which is badly drawn up and ambiguous, it is 
permissible to refer to the pleadings in the suit. 
Sec Exp.cution op Decree,. No. 23, A.W.N. 
(1908), 257, 

(2.5) Whether, is declaratory or capable of exe¬ 
cution—Construction of—Intention of parties. 
See Construction op Decrees, No. 1,4 M.L.T. 
330. 

' (26)—Sec Execution op Decree. 

(27) Order refusing to stay execution of .i 
decree under appeal, whether a—. Sec Civ 
Pro. Code, No. 5-a, 2 Sind. L.R. 24. 

(2.5) -directing sale of wiafc/property, validitv 
of. See Civ. Pro. Code, No. 168,18 M.L J. 21. 

(29) In suit to enforce mortgage bond, exe¬ 
cuted bj two joint brothers, against snnivnig 
brother .and sons of deceased brother, mote 
than SIX years after due date of bond, nature 
of. See Hindu Law (Joint Family), No 2, 7 
C L J. 195. 

(30) —Sec Construction op Decrees. 

(31) —See Execution op Decree. 

Deoree-holdei*. 

(1) Executing mortgage decree—Rocovci y of 
cohts awarded by decree—whether propeitich 
other than those mortgaged saleable for the 
purpose. Sec Transpeb op Property Act, 
No. 60, 12 C.W.N. 364. 

(2) —not making claim within time, pie- 
scribed by the Bundlekhand Encumbered Es¬ 
tates Act against judgment-debtors taking 
benefit of the Act—Right to recover from judg¬ 
ment-debtor, that had not availed himself of 
the Act, anything more than his proportionate 
share of debt. See Act I op 1903 (N.W.P.), 
No. 1, A.W.N. (1908), 43. 

(.3) Right of survivor of joint decroe-holdcis 
to execute a decree passed in their favour—Heir 
of a decree-holder, right of, to execute deftree 
See Act VIT op 1889 (Succession Cbbtipi- 
C.ATE), No. 3, 10 O.C. 378. 

(4) One of several—as minor—right to exten¬ 
sion of time after cessation of disability—right 
to execute whole decree. See Limitation Act, 
No. 12, 7 C.L.J. 308. 

(5) —^putting property to sale without disclos¬ 
ing his lien, effect of—Purchaser without notice, 
liability for the undisclosed lien. See Execu¬ 
tion OP Dbcbbe, No. 13, 11 0.0. 206. 
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Deed. 

(1) Cancellation of—Conditions—Equity. See 
CancemiAtion of Deed, No. 1,150 P.B. 1908. 

(2) —W CONBTBUCTION OF DeKDS. 

Defamation. * 

(1) Minister of charitable insUtution com- 
mmwatmg to a lady attached to tfie rm- 
ston, vitvmaiing his disapproval of her 
proposed marriage—Commumcaiion pri¬ 
vileged—Malice, p'oof of. 

Where a minister in charge of a chariUhle 
institution having promised to perform the 
m.u‘iuiigc between a lady attaohed to the mis¬ 
sion and the plaintiff, subsequently wrote to 
tho 1,m1v, on further information supplied to 
him, regretting that he could not conscieiiti- 
ouslv have anything whatever to do with her 
iminiagc with the plaintiff, informing her at 
the s.ime time that he had not sought for in¬ 
formation and made inquiries, but that facts 
liiid lioen brought to his notice which ho had 
tiikeii trouble to look into, and that he was 
forced to the pamful conclusion that the plain¬ 
tiff IV as altogether unworthy of her, held that 
siicli coiniiiiuiication by tho clergyman was a 
privileged communication, and that a .suit to 
recover dam.iges for defamation bj the plaintiff 
could not be sustained, no malice having been 
proved Where the existence of a privileged 
occasion is established, the plaintiff must give 
altirin.itive proof of malice, that is, dishonest or 
reckless ill-will, m order to succeed. It is not 
for the defendant to prove that his belief was 
founded on reasonable grounds, and there is no 
diftcA'iico in this respect between different kinds 
of piivilcgcd communication To constitute 
iiwlicc there must be something more than the 
absence of reasonable ground for belief in the 
matter communicated X y Z, 83 I'.It. 1908 
---.152 P W.R 1908. 

CUAIUI, C.J., AND ReIIj, J. 

(2) W^hether action for libel or slander will 
lie iVgainst accused persons defending them- 
sol'^bs—Whether and when reply to notices of 
action are privileged—Whether such action wiU 
he against judges, counsel, witnesses, or parties 
for words wntten or spoken during proceeding 
before Court or legal tribunal. Sec Tort, No. 4, 
18 HI L .1. 353. 

Defence * 

Conditions under which Court may strike 
out—of dofendimt. See Civ. Pro. Code, No. 99, 
C L.J. 296. 


Dekhnn igriouttavUtB Heliel lot. 

—See Act XVII op 1879 (Bombay). 

Delay. 

(1) Effect of delay on a claim to mandatory in¬ 
junction. See Babemekt, No. 1, l2 C.W.N. 
619, 

(2) —by revoraioners in suing to protect their 
reversionary rights—Effect. See C u B T o m B 
(Punjab) Alienation, No 4, 30 P.W'.R. 1908. 

(3) Whj^t amounts to unreasonable delay. See 
Co-owners, No. 2, 4 N.L.B. 120. 

Demarcation. 

. (1) Demarcation of milage boundaries accept¬ 

ed by Settlement authorities and agreed io 
by defendants, auii by Qovernment to im¬ 
pugn correctness of—Secretary of Stale for 
India in CouncU, suit for possession of land 
by. 

• 

In December, 1806, it was decided, as be¬ 
tween Government on the one hand and the 
defendants or their predecessors on the other, 
that the whole of tho town of Tanda should be 
regarded as Nazul property with tho exception 
of the hamlet of Nawaguiij This decision was 
uphold ill appeal m 1871. In March, 1871, tho 
Deputy Commissioner passed an order directing 
that tho boundary should be demarcated. An 
aimn was .ippoiiitcd to demarcate and he sub¬ 
mitted a report, together with a map iii which 
the boundary was shown This demarcation 
was accepted by tho Sottlomont authorities 
aud the Settlement papers were drawn up 
accordingly. The demarcation of the bound¬ 
ary was accepted as correct b) tho defend¬ 
ants or their predecessors in title under a 
rannnmah dated the 29th May, 1872. The 
defendants or their predecessors had been lu 
]^K>sse.ssiou of tho bind, which was demarcated 
as their property, over since 1872, and this area 
of laud was included m the had-basi village M. 
which was settled with the defendants and 
(jhcir co-sharors. In 1904, tho Government 
brought a suit for possession of certain lands, 
alleged to have been wrongly included m tho 
hamlet of Nawagunj and impugned the correct¬ 
ness of tho proceedings and domaroation which 
had taken place m 1872. 

Held that, having regard to the circum¬ 
stances of the case and the conduct of the 
parties through a long period of more than 30 
years, the plaintiff wAs bound to abide by tho 
demarcation proceedings of 1872 and could /lot 
* be allowed to impugn their correctness.^ IiMh- 
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Demare«tloA~>(^<*”^^ u<2«dl). 

mas Parahad y. Seopetary of State fop India 
in Counoil, 11 O.G. 30. 

UrarFrH and Evans, j.c.s. 

Befeiences .-(«) 19 C. 312, F. and 9 O.C. 
301, JR. 

Dfipoiit. 

—by stranger on bolialf of judgment-debtor 
to sot aside sale—Order sotting aside sale 
reversed on appeal—Right of decreo-Jiolder to 
attach deposit money. See Civ Pao. CodI', 
No. 205, 13 O.W N 100. 

Deiertion. 

Husband deserting and abandoning his wife 
—Lapse of * time — I lusbaiid not entitled to 
claim custody of wife. Stw Kkstitution ok 
CONJ i iMn BioHTS, No. 2,82 P.R 1908. 

Devise. , 

—, power of, amongst Shiah Mahomedaus— 
Extent—Validity. See Mahomkdan Law 
(W im.), No. 1, A.W.N. (1908), 5.5 

Digwarl tenure. 

(1) Mweralx, right to—Dujieaii Jaigir of— 
Maiihhiim, nature of—Moharari lease of all 
surface and sub-soil rights granted btj Dig- 
lear — Government, consent of — Gowrmnent, 
rights of—Landlord, rights of — Sani,arari 
ijara settlement—Government, tf a neces¬ 
sary party—Construciire posse ssw u — 
Wrong-doers or trespassers—Ltmtialton — 
Ejectment — Dvjv'ari tennie, if analogous 
to Ghatteah tenures — Ihgwar, right of, 
chat acter of,—liesutnc of the hiHory and 
law on the subject—Eesumptionof tenure 
The cirouinstaiiw's that the Diquar has all 
along been responsible to Governinei.t for the 
duo discharge of Ins duties, that tho appoint¬ 
ments to and dismissals from the office have 
been all along made by Government and that 
the {Ligwari) tenure has passed to the persons 
whom GoM'nnncnt has appointed, show that 
the holder of the tenure is not a servant under 
the landlord responsible to him for tho due 
collections of tlic rent of the estate, and that 
he did not hold the tenure as a simple t jardar 
under the landlord lespousiblc to him for the 
rents of the tenure and roceiviug as his remu¬ 
neration only the man lands. 

The Dtgwart Uuuro is an ancient and here¬ 
ditary tenure held snlijcct to the payment of a 
fixed laudlond, on condition of 

the perfcjrmanoe of certain pdioe or public ser- 


Digvapl teoupe— (Continued). 

vices, for tho due discharge of which tW holder 
has been responsible to the Government, which 
alone has exercised the power of appointment 
to or dismissal from the office. 

The Government having all* along asserted a 
right ill the Digwari mouzahs on the ground 
that they are public service lands, and in 
granting permission to tho Digwar to lease out 
the property, subject to the condition that the 
settlement was to bo made without prejudice to 
the rights of Government, the same iwsition 
having been maintained by Government, with¬ 
out any objection having boon raised by the 
landlord, and the landlord having advanced an 
’exclusive light to the sub-soil profits, in whieh 
the Government has a substantial interest as 
affecting tho profits derivable from the teniiie, 
tho Goveniinent is, m a suit brought b\ the 
landlord for a declaration that tho sub-soil be¬ 
longs to him and not to the Dujwar or his lessee 
aiiocessary partv (a) 

Constructive possession applies only in .ivont 
of a rightful owner and need not (as a rule) bo 
extended in f.ivour of a wrong-doer, whose pos- 
st'ssion must be confined to land of vvhicli he is 
actually in possession (6) 

Occuiiatioii b\ a wioug-doer of a portion of 
laud only (.aimot bo held to constitute const luc- 
tivc jiossession of the whole so as to enable linn 
to obtain a title by prescnption. 

Wheic the light to the sub-soil coal has not 
been asserted by the Digwar openly to the know I- 
edgo of the landJoid for more than the statiitoiy 
period of twelve \ eai-s, though there may h.ivi' 
been no concealment that the Digwar has been 
working the coal, a suit by the landlord for the 
sub-soil cannot be held to be haired by limita¬ 
tion (c). 

The enactmouts dealing with the Ghatwals 
of Birbhuni are not of the nature of jinvate 
statutes. 

A clear distinction must be drawn betw’eeii the 
grant of an estate IniiJonod with certain duties 
and the grant of an office, the perform an cea of 
whost' duties is lemunerated by the use of ter- 
tain lands ; and a further distinction must also 
be drawn betw'ecn a grant for services of public 
nature and one for sorvucos, private or pei’sonal 
to the grantor. The former class of grants in 
such instance are liable to resumption by the 
grantor, while the latter class are not so liable 
(d). 

The Digwan tenure having been cmated in 
the firSt instance to enable the holder to dis- 
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Digwari tenare— 

tihargo public duties, and it all along having 
been so regarded, it ik not liable to resumption 
b} the landlord. 

The position of the Dufwar is analogous to 
that of the Ohatwals in Birblmm and the 
Dipimr having been roeogiiizcd throughout as 
possessing the same lights, it must be hold 
that the mnioral lights iii the tenure do not 
belong to the seniiiidar (e). 

The tenure was eioated as a pnmianent 
tenmo on a fixed lent and was hcnt.ible, the 
zemindar reserving only a hvod_^uit-roiit (/). 

The Dtgimr as holdei of a peiniaiient temue 
possesses all underground rights meluding 
iiiiiiiug lights, unless there is an express re¬ 
servation to the central\ (g) Brojo Nath Bose 
y. Raja Sri Sri Oarga Persad Singh, 5 C L J. 
.*)H3-d4 C 753 = 1-2 C.W N. l!).l. 

BuriT AN 1 > SlUHFLliniN, JJ. 

Refmewes —(a) 21 B. 22'); 44 Ch 1). 374, 
Di'^tgd.; 13 B L.R IIH , 22 W.K 52 , 5C.L B. 
154, It (0) -24 G. 256, li. (o) 31 G 397 , 19 W.B 
Eng 444,6 Gh 1) 71!); 1 Gh and Lef. 3, if. (d) 
13 "Moo 1 A. 438 (463); 22 G. ‘).‘18 (941), if. (c) 5 
G. 389 on appeal 9 G. 187, ii (/) 22 G ,533 (54.J); 
11 M I A. 433 (466), R. (g) 3 G.L.J 69, F , 3 G 
L J. :30(:, 33 G. -201 (215), R .. 9 G W.N 2'J2 and 
2 G.L J 20, D 

(2) Service tenure — Resumidion' — Digwars of 
Ramgurh — Dismissal by Govet innent and 
re-scttlenieni with them as sikmi taloohdars 
—Default, proof of—Act Vlll, B.C. of 
1878, settlement under — Effect. 

Th<‘ Digwari service in this ease corrcspoiid- 
.od closclj with what in other cases h.i\c been 
tenned ghatwalli. Theio is nothing in the use 
of the tei-m Dvjwar to raise .my presumption m 
favour of the contention that the holders of 
land by a service so inuiied hold as pi-i-sonal 
servants of the Kajah If aii> thing, the pre¬ 
sumption Would si'cm to lie the other w.iy. 

’^hc power of (rovcniiiient although geueially 
exercised through the Rajah svas always recog¬ 
nised as supiemc with respect to the supervi¬ 
sion over the Digwars in regard to the discharge 
bj them of their police duties The Rajah of 
Ramguih never possessed or exercised a right to 
dismiss the Digwaisound to resume the Dvjwan 
grants, save in cases of de'fault , and by the 
teiiiis luulor which person-s hold Dtgwari grants, 
no such power was given or reserved to the 
Raj’ab 


OigWMi tenure— (OoncZud<»i). 

The dismissal by Clovernment of the Dig¬ 
wars and the substitution for them of a now 
system of rural police supposed to be of iftipo- 
rior quality did not entitle the Rajah to resume 
the lands as for default. 

The subsequent settlement of the lands by 
CTOveriiment, purporting to act under Act VIII 

B. C, of 1878, with the dismissed Digwars, 
trc,atmg them asSiAmtitalookdars, and impos¬ 
ing on them asse-ssmoiits for road aisd i»o!ico 
purposes of an amount far beyond the burden, 
winch previously rested on the holdings in the 
shape of supplying patrols, aniouiitcd to a con¬ 
tinuance, 111 the form imposed by st.itute, of 
their public duties. There was no dof.mH. Nam 
Narain Singh v. Tekait Ganjhu,* 12 G W.N. 
178. 

I’ldOT \NI) BEVKIlI.t-'X, JJ. 

Diligence , 

Effect of— in suing. Hee I’iik-iomi-i'idn. No. 20, 
20 P R 1908. 

Discretion 

(J)—Judgi' refusing to lu-ai ploadu, not named 
111 vakalathnamah .ippe.umg for .mother who 
is ill -Applieatioii tor adjourmnorit by junior 
not iiistrueted to .ivgue icfused—l)i“e,i-etjoii 
wiongly (-veroiscd—i’roper ooiirsi uiidoi cir 
cumstaiiees. See Act X of 1869 (Buno\ i Ri'nt 
Rjicovkux), No 1, 7 0 E.J. 42’6 

(2)—must not bcarbitiaiy—Thotonii imports 
exercise of judgment. See A(-t 111 of 1888 (Gitv 
okHomiiay^Ii Njcii'XLin), No. 1,10 Bom. L R. 
821 

Dismissal of suit. 

—foi default of ,i))pe,irimoo-~No appealaiice 
by Counsel —Siiflicient cause for setting aside 
oidei of dismissal. See Giv. Pito Goi)f„ No. 88, 
10 Bom L R <X)4 

Dispossession. 

—of judgnieiit-debtoi s tenant by auetion- 
puichasei on obtaining delivery of possession 
undei ti. 318, G.P G , whethei is in due course 
of law. Sec Sfecific RniaKF Act, No 2, 12 
0.\V.N 694. 

Dissolution of marriage. 

(1) — , delay in presenting and prosecuting 
petition foi—Satisfactory explanation to bo 
gixeii foi dolay—Failure to do so—Effect. See 
•Aot’ IV OF 1869 i[DivoiiCK), No. 3, 12 

C. W.N, 1009, . , 

m —See Dxyobce, 
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Dittpiet Court. 

Moaning of tho torm—in S. 29 of Invontioii.<? 
and Designs Act. Soe Act V ok 1888 (Invkk- 
TioSs AND T)n8rfiNs), No 1, 12 C.W.N. 446. 

Division Beneh. 

—of High Court making reteronce to Full 
Bench—Chief Justice refusing to constitiito 
the Bench—f’ower of Division Bench to re¬ 
hear case. See Ci\ Pro. Coin., No 142, !> 
A.L.J. 285. 

Divofce. 

(1) Suit by wife for dissolution of her ni.irriage 
with husband under S 10—Hush.ind not ap¬ 
pearing <^t the heainng—Husband committing 
adultery after Last condonation of former adul¬ 
tery and cfuelt)—Eilect. See Alt IY ok 1869 
(Divokck), No. 2, 14 Bur L.R. 178. 

(2) Adultery ofthopetitionerisalog.il ground 
on which tho Court can refuse the petition for 
diTorce. See Act XVok 1{?G5 (Paubi Mviiiirvi.i 
AND Di\oiick), No. 1,10 Bom. L R lOl'i. 

Divorce lot. 

-See Act IV of 1869 

Documents 

—not nieiilionod in list ii,rmc.xod to pl.iint 
—Failure to juoduce .it trial—Discietion of 
Couit unde- .S Civ Pro. Code ti' H■)cet 
—Dutj ofOoiut .’1 exereising such discietion 
—Intention of section, not to shut out forin.il 
evidence of douniicrits beyond suspicion, but to 
prevent fraud—Plaintiff need not produce do- 
cninents rein'd on but not tiled witli pl.iiut 
unless tailed on bv Court. See Civ Puo Codf, 
No KX), 12 C \V N 812. 

Dower 

(1) Claim fo! dower, whether t.in be nuiuded 
in a suit foi iiiiK'ntaiiee Keel’vi sK or Aoi'ion. 
No. 1, 11 O C. 69 

(2) Succession to unpaid dowtu’ of dei eased 
femalt' .imoiig M.iiiioinediui Rajputs of Ijiidhi.in.v 
District—whctlier governed 1)\ Mahonicdan 
Law or custom. See Customs (Pun.iaii) T\- 
in..inr\NCF. and Sitcckssion, No 4‘5 P B 
1908. 

Durbanga Raj. 

Bahuaiia grant—iloilgago bv grantee—Iicgal 
uecoHsity—Alienability—Aneestral proper t\. 
See Bahuana Grani', No 1, 12 C.W N 966 

Easamente- 

• 

( 1 ) Awwi't UyhisStibsta.itial luUtfcreiice 
• -Ttfuisani'e — lUtftecUd light — Mandatory 
tnjvi-etion, refusal of—Vday—Damage^, 


Basementa— (CoiUimtedj. 

€ 

The right of the owner of the dominant tone- 
ment is a right to the reception of light and air 
ill a lateral direction ; but to constitute an 
actionable obstruction, tlic same must amount 
j to a nuiHance. • 

Tho question, that h.is to bo decided, is not 
i how much light is left in spite of the obstrue- 
; tioii, but whether there h.is been such a diminu¬ 
tion of light as to constitute an actionable 
, mils,nice (n) 

Whcie it was uiged th.it, .ilthough the natu- 
I r.il light coming into the donnu.uit tcueiiieut 
I h.id been dnnimshed. the reflected light had 
I incre.iscd w'lth the result that the roouis were 
bettei lighted than befoie, but it vv.is admitted 
that if the building was raisc'd, tho light 
coming into the building would be senoush 
aHected. 

Meld, that the right of the domiii.inl owiiei 
1 (to light) should not be in.wle dependent on his 
I refr.iiiuiig from exercising his undoubted light 
^ of r.iisitig the height of Ins building , there was 
j thus .I substantial iiiteifeiciK.e with his rights 

Anath Nath Deb v J.C Galstaun, 12 C \V N 

519--C4,’5C 1X51 
Pi.r'icKi'.n, I 

Jlefcrenccs .—{a) (1904) A (’ 179, F.. 2 y B 
722. n 

(2) Itighi and au—Jnteriiii injunction—(inin 
timet action 

Theie .ire two necess.irv ingredients foi gina 
j timet .leiioii 'I'liere ninst, if no actual damage 
I isproM'd, be pioof of immiiieut d.iiigei, and 
I tlieie must .ilso be pioof that the apiirehciidcd 
I d.unage will be very subst.mtial oi iriep.irablo. 

' Gangabai v. Purshotam Atmaram, 9 Bom. 
j liR 912--42B 116 

j MAcm ni), I 

I (1) Maseme.dof noce-sstti/, liou aitf>ef<—('lntvt 
to taler plough and watei thiougli another's 
land No allegation of severance—JAmita- 
tion Act, S. S6, Cl. 2, 

E.isemeiits linn aiiso in sever.il ways One 
ol these wavs is bv implied giant. 1 pon sevci- 
. aiiec of heritage into tw'o oi more paits a gr.int 
ina\ be implied of all those casements without 
which the enjoy ment of the severed portions 
I could not be had* at all, and this <iass are 
' Usually termed easements of iiecessitA 

! Au oasuineut of iiocossitv caitliot aiise in an\ 

I otlier w.iy than on sovoraiieo of tenements (a). 
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Eaiements— (Continued). 

A 

Where a person claims the right to take plough 
and water through another’s land, and there is 
no allegation of severance, such a claim can 
only bo based on S. 2G, cl. 2 of the Limitation 
Act (5). Po Kin v. Haung La, 4 L.B R. 246. 
Ikvmx, o.c.j. 

HefereiiceB —(a) 2M. 46 ; Gale on easoiueuts 
7th Ed , P. 96 , F ib) 2 L B.R 134, It. 

(4) Ancient light—Fatement, non-user of, 
how far a release—Transfer of dominant 
tenement—Alienation of easement after 
attachment—Code of Cm. Pro. {XIV of 
188 aI, S, 276 — License—Damage—■Manda¬ 
tory injunction. 

The non-u.scr of an oasement is not an 
implied release of it, and the transfer of the 
dominant toneiuent carries with it the oiisement 
which then existed, although in suspense foi 
the tunc being 

The casement of light and ,iir falls within 
the dehnitinn of immoveable property rind can 
1)0 extinguished 1)\ the dominant owner releas¬ 
ing it, oxinessly oi miplicdi), to the scivicnt 
owner. 

If an c.iseiuont enjosed 1)\ the dominant 
tenement is expressU rele.ised, after (he latter 
IS .ittriched under .i dc'creo. it is an alienation 
of a portion of tlmt piojicrt\ within the mean¬ 
ing of S 27t. of the Code of Civ, Pro, (XIV 
of 1882), rind the transaction will la' void. 

Alcrc blocking u]) of the .ipeitiires of .uicient 
windows would not necessuiiK riiuount to an 
abandonment of rights ofe.iscmont Krishna 
Dhone Hitter v Nandaranee Dassee, 12 
CWN 969--35C 889 

t'Hin'Y, .1. 

(o) Jitpanaii oieneis, uiiper and lowei — lle- 
laUons between such regarding right to use of 
rirer water—Upper riparian ou'nei aegutr- 
inq easement to irrigate his land—Limita¬ 
tion Act, S. 26—Srh, IT, Art. 47—Custom 
— Vicinity. 

An upjicr riparian ownei can acquire an c.ise- 
ment apart from the mode of aecjiusitioii 
mentioned in S. 26 of the Limitation .4et (a) 
But, if he relics on custom, he must jirovo iihat 
it was ancient, continuous, jicaccablo, roason- 
,al)le, certain, compulsorv' and consistent with 
other customs regarding l.lio right to irrigate 
from the i iver 

Riparian owners claiming a nght to the extra¬ 
ordinary use of water, *.e., to irrigate their 
village lauds frcftii the water of a nvor running 


Eaaementi—(Concluded). 

through their village by putting up dams there- 
m, must not interfere with the rights of the 
lower riparian owners (5). Any such luterfeixfcco 
would 1)0 unreasonable iwid inconsisteutiwith the 
rights of others. It can be allowed onlj m pur¬ 
suance of some arrangoinent arrived at between 
the parties interested, or as entailed by the 
successful acquisition of a prescriptive right (c). 

When a suit is not one to recover aiiv propectv, 
hut one for a declaration of the plaintiffs’ right 
to put up dams m a river and to irrigate their 
lands by means of such danis. Ait 47 of Sch. 11 
of the Lmiitatiou Act has no application. 
Eshan Chandra Samanta v. NilHoni Singh, 
35 C. 851. 

Cvsrnusz axd 8h vuiaimi.N, jj * 

lleferewcs .—(a) (> C :i9t (408), It. (b) 12 
Moo. V.C. 131 (156), 7 If.L. 697 and (1904) A. 
C. 301. R. (c) 29 0. 100 (110). 24 C. 865 (P C.) 
= 24 J.A. 60, fi. • 

(6) Way, light of—Implied giant—Alter na¬ 
tive defences—fio objection—No prejudice. 

No grant of an easement tan he implied from 
a defeiidiint using .i l.md for inght vo.its without 
am objei tion on the part of thi‘ pl.nntifl. 

Pei Mookerjeo, J.—There is no nnplii'd reser¬ 
vation of an easement in e.isu one tiiiusfeis a 
part of Ills land over which lie has pievioiisly 
exeicised a privilege, in favour of the land ho 
retains, unless the burden is appaient, uinti- 
nuous and strictly uis;cssai\ for the enjov merit 
of the land let.iiiuxl (a). 

Implication of a grunt of easenieni, upon the 
seveiaiice of ,i tenement, extends to a wav 
which is a foiined or met.illed road. 

It IS open to a defendant to sepup ulteruative 
defences eg, to set up .is .t defence, tliat he 
was the owner of the pioperty in dispute and if 
he was not the ownei, In, had a right of easement 
over it (6). 

A plaintiff will not be allowed to raise any 
objection as to the defendant's setting up alter¬ 
native defences, at the appellate stage of the 
suit, when no such objection was raised m the 
Court of first inst.iiiLe, and it was not shown 
I hat he was in anv v\a> prejudiced (c). Pnr- 
nenda Narain Roy y. Duvijeadra Narain 
Roy, 8C.L.J 289 

MaCUKVN, C.J , A.ST) HoLMWOOI), j. 

References .—(o) 4 Do. (lex. J & S. 185=46 
E.R. 888 ; 12 Ch. D. HI; 25 Ch. I), 559 ; 26 C. 
fill, A’. (5)4 C.L.J. -M7 = 34C. 51, Appl. (c) 4 
C.L.J. 307, n * , 

3703-29. 
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Banraents Act (Y of 1882). 

l-^Hight to water whenever water was 
Sold to the owner of the serimnt tenement 
* hy the Ciovernment. 

Whore it was found that the planitiff had the 
iright to take water to his own land through a 
channel on the defendant’s land whenever the 
water was sold to him by (Tovernment, it was 
held that the light amounted to an easement 
within the definition of S. 1 of the Ai t TIfu- 
venkataohap y. H.Y DesikaehaPf 4 )I.L T 
414 

ViMio ^Nij Abduk Ituini, J.I 

Ejectment. 

(1) Suit 'for—Notice to ijutt — Twiant-nt-will 

—Agricultural holding—Tra,nsfer of Pro- 
perty Jet (IV of 188^), S 108. el 17)— 
Trespasser^ notice addressed to tenant as, if 
legal * 

Till'nicidi'iit of iion-ti'iiiisfoiiil)ilit\ was loin- 
111011 to tonaiK'ies finm year to m-iu of home- 
ste.ul lands and agru ultural lands, i ieated oe- 
foie the p.issing of the Ti.insfer of l’iopert\ .Atl, 
in thi’ .absenoe of a custom to the eontiari (a). 

A notice addressed to a tenant, not as a 
tenant but as a tiespassci, giving him six 
iiioiiths' time to 'juit, even it the tenanei w,is 
cnvatofl litter the passing of the 1’ianslei of 
Projierti Act is .t good notice, and tlie defend¬ 
ant IS bound to quit the land in accoid.ince 
with such notice. Ram Charan Naskar v. 
Hapi Chapan Quha, 7 C L J. 107 

Kami’IM ami >rooKi:ii3in;, .i,i. 

Itefeiences —(a) i C.W N 574 and 82 (' 
1028, F. 

(2) — 1 )mis —7 enuu-holdei — Teniae, non-per- 
mauent if tiansferable—'Jiansfer of Pro¬ 
perty Act (IV of 1882), S. 2, effect of — 
Bengal Tenancy Act (VTil of1885), S 11 

In a Sint in ejeetmoiit wheio the defence 
sets up a temne l>\ right of piueh.ise from the 
forniei tenant.-if the plaiiitill has proved that 
he IS the ovner of the laud, it lies upon the 
defendant to make out that he is .i teuuve 
'holder .iiid is entitled to romaiii theicoii. 

The provisions of the Tiansfer of I’loperty 
.\(,t do not appJ.N to a tenanej eieatud befoie 
the Act came into f< lefi. A non-jiei'muiiont 
toryire«ere.ited before the passjuig of the Tniijs- 
fei of Property .Act is not ti.ihsferahlo (a) 


Eieotment—{Continued). ^ 

Semble •—S. 11 of the Bengal Tenancy Aet 
imports that non-permanent tenures are not 
to be legarded os transferable. Hlpamoti 
Danya v. Annoda Prosad Ghosh, 7 C.L.J. 
5.58, 

MaCLKAN. C.J., ANll COXF, 3 . 

References: — (a) 2 C.W.N. 122 and 82 C. 
1028, It, 

(3) Suit for—Svb-lease, grant of, by tenant— 
Central Provinces Tenancy Aet (XI of 
1898), S, 46, sub-sec. (3). 

Uiidei the Central Provinces Tenancy Act, 
none but .in ocoupancy tenant can bo ejected 
from his holding for gianting a sub-lease. 

Badasib Jhemkip v. Jala Gaontia, 8 C T;.J. 
15(3 

CvsrKusz .\Ni) SiiMiKi i)ni\. .u 

(4) J'laintiff entitled to a skate only of joint 
irroperty —Saif for ejectment—Whether suit 
can be treated as for partition. 

The jilamtifi sued on the .illegation th.i.t the 
suit propel tv, a house, was the sole jiropeity 
of his vendors, the defeiid.nits 1 .iiid 2 But it 
\v.is found th.it it was not their sole propertv. 

Held, that the suit, as framed and <is tried, 
being one toi ejectment .ig.iinst tliethird defend¬ 
ant as ,ii tiesp.issci, should not 1 h> tioated as 
a suit for paitition between co-owiiois, the latter 
being a suit of a different ehiuacter and for <t 
different relief Saminadha Padayachi v. 
Rangasawmy Naicken, ‘4 M.L.T. 21.5. 

Bunso.n A.M) Miuli 11, JJ • 

Reference .—10 B 151, F 

(.5) Suit for—Onus of proof—Presumption- 
Permanency of holding—Conjh matur!jpotta. 

When* the plaintiff cliiims to eject the defoiid- 
Mits Jiom the land on the gnniiid that they are 
ineielA teii.iiits-.it-will, the onus lies on the 
defeiidiuits to substantiate that they lutvc a 
peiiii.iriieiit interest lu the land. « 

The .ibseiiceof wordsmijKirtiiig thelioreditaiy 
char.icter of the tenure may he supplied by the 
evidence of long and uiiintenupted enjoyment, 
and of the descent of the tenure fiom hither to 
son, whore that herediUry character may bi* 
legally presumed (a). 

lu a i.ise where the following facts were found, 
vis,, the possession at a uniform rout for some 
hundred years, the property lieseoiiding fmm 
fathei'to sou, \auous trunsfers, many of them 
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fijeetment—(Continued). 

reoognisMjcfby Ibc landlord, the erection of pueca 
buildings, the improvements at much cost, and 
all thisiwith the knowledge of the landlord’s 
agents, and no attempt to eject or to enhance the 
rent for all those years, the presumption of the 
permanency of the holding may legally he made. 

A permanent tenancy is not destroyed by the 
■acceptance by a purchaser of the holding of a 
mutation jjotta containiug no express words 
importing the perm.inency of the holding. 

The words “ mutation is being made iii 
substitution of the heirs of Bhagwaii ” in the 
mutation poita mean that thepofta-waa executed 
not for the purpose of dostmi iiig the old 
permanent tenure and creating a teiiancy-at-will, 
but simply with the object of effecting a muta¬ 
tion of names in the propnetor’s therti,ta 

Where a mutation jjatta refers to an old poUa 
•creating a pcnmiuent holding, lor the purjioso of 
showing a ^proportionate leiit and trc-its the 
taker as the then existing tenant and not 
-IS <i new tenant by virtue of that potta, that 
potta IS a eonlimiatory one Ismail Khan 
Mahomed y. Nani Gopal Hukerji, 8 (' Jj J 
513 

^ACl-KASt, C J., 4N1) OnillT, 1. 

References(a) 10 M I A 18.3 {l!»1)=-,3 W. 
R 3 (P.C.), ‘2B.J. R (P.C.), 2.1 = 12 M l.A. 
203= U W R 10 (11) (P.C ), F 

(0) Plaintiff alleging defendants to be in per- 
misstt-c occupation of his land—Defendants 
denying it and asserting adverse possession 
— Permissive occupation wipos-tant question 
—No finding bg appellate C nirl on it — 
Remand of appeal-Civ. Pio. Code, S. 374 
— Improper judgment. 

1’hc plaintiff sued for the ejectment of the 
'dofendiiiits from a jiieec of land, on the ground 
that the defendants wore in permissive occupa¬ 
tion of it, having been permitted by his father 
to live oil it. The defendants denied that the 
landaover belonged to the plaiiitilf's father and 
pleaded that the land was abandoned village 
land, winch they occupied sonic 20 vears lie- 
forc the suit was brought. The plaintiff got the 
decree he prayed for in the Towniship 0011111 . 

The important ijuestion to bo decided in this 
case was, whether the defendants’ possession 
was ptsmissive or not. If’the plaintiff has 
proved that it was, the burden of proof lies on 
defendants to preyo that they have had 12 > oars’ 
adverse possession ; if, on the other hand? the 


Ejectment— (Con tinued). 

plaintiff has not done so, the burden of proof 
lies on him to prove possession within the 12 
years preceding the suit. The Diatarict Judge 
had come to no finding on the point.. He did 
not state that the Township Judge’s decision 
was wrong, but merely that it was questionable. 
The Chief Court reversed thi‘ decree of the 
lower appellate Court and lenianded the appeal 
for i-oheariug and a fresh decision on the 
grounds of appeal and jiomts at issue and 
foi a judgment m accordance with law (a) 
observing that, whoie the District Judge 
had not dcfinitelv found advciselv to the 
Township Judge on a question of f.ict and had 
given no reason foi Ins dceisioii on the, point 
at issue, it was not within the, prov inoe of that 
Court to come to a finding on the question 

The general rule of law seems to be th.it, 
whore the suit is foi possession and the cause 
of iietioii is dispossession, tho plaintiff is 
bound to piove possession and dispossession 
witliiTi 12 years, or, 111 othei words, the pl.iin- 
tiff iiuist show, not only that be has a title, but 
that he has ,i subsisting title, which he has 
not lost by the proscriptive section of tho 1. 11111 - 
i.itioii Act 

Held, th.it, in the present case, thcrefoic, it 
was for the plaintiff to show that the land in 
dispute belonged to his father, and the defend¬ 
ants were permitted hv Ins father to live on it. 
In such a ease, the deicnd.ints would not be in 
.idversc possession, until thc\ refused to quit, 
when asked to do so, and the burden of pioof 
w'ould lie OH tbc dofcnd.ints to show that they 
have had 12 yoars’ adverse possession If, on 
the other hand, the plaintiff has not proved 
that the land was his fatbei’s and that the 
defendants were allowed by his father to live 
on it, he must lose his case. 

There Is tho third contingency, and, that is, 
if the plaintiff has proved that the, land belonged 
to his father, but has not pioved, that the 
defi'iulants wcio permitted b\ his father, to 
live on the laud In this case, ciicumstaiices 
remained unexplained as to how the defendant 
came into possession, and if the possession of 
defendants under such uiiexplanied circum¬ 
stances exceeds 12 years, the plaintiff must lose. 
In this third contnigeucy, the buideu of proof 
lies on tho plaintiff to show that the defcnd.ints 
have not been in possession for 12 yeiurs, but on 
the other hand, that l/o or his predecc'ssor, has 
boon in possession within the 12 yeiits n^xt 
preceding the suit (6). 
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Ejectment—(Coneiu<f«d). 

Tho District Judge on appeal wrote .—De¬ 
fendants " appeal against this decree on many 
grdUnds, including a plea that, if they arc turn¬ 
ed out fvtm. here, they will have novvhero to go 
and live. The only questionable part of the 
Township Judge’s decision seems to mo to be 
tho finding that appellants' possession was 
adverse. With tho test, I am in uiinplotc 
agroomont and I dismiss this appeal with costs ” 

Held, that this judgment was not p sufficient 
compliance with the express provisions of S 

574 of the C.P C Harnig Kyaw Zan Hla v. 
Maong San Nyun. 14 Bur J, it 156 

llAUTiiOLL, 3 

UeferenctrS — (a) 11 Bur li It r>‘), /•' (5) 16 
C. 17.S, F 

(7) —, suit for—Cultivating r.iuat—Ouu- 
paiiej right, m what laud aeciucs—llengal 
Tenancy Act (VIll of IHtfe), S. ‘21. See Tand- 
Loiii) \xi) Tknant, No 9, 7 (’ h J 475 

(8) —, suit for—Denial of rehition of l.nid- 
Jord and tenant—Setting np thud part\ .is 
landlord in a pievious rent suit -Putting ,ui 
end to tenancy by joint lessors—Tiansfei of 
I’lopeity Act, S 111, See IiAMU.oui) AM) 
Tkmm’. No 11, 7 C L J 488 

(9j Suit for ejoctmont— Nij-jt>ic land, suit 
foi possession of—Makarraridai—Oecupanei 
rail at, plea of—Onus of proof SeeBi.uDKN of 
pRoor, No. 3, 8 C L J 170 

(10)— Action for — plaintiil to j)io\e title .ind 
.K'tuiil or constructive possession within 12 years 
of suit See PossKSSiON, No 2,12 O.W N. 27:i 

Elephant 

—domesticated—Escape and re-eaptuie—I’lo- 
portj of origin, il owner, when ceases See 
animal. No. 1, 10 C.W N, 547. 

Endowment. 

(1) Deed — Cunslj uchuit—Cha'i liable put poses 
—Not I'uidfor ragueness—Parties—Persons 
interested notbeinq upon the teeord—Fifect 
of. 

Where a deed of eiidowuieiit recited that the 
cxeentaut had established a dJiaratnshala foi 
charitable purposes and he h id earned on the 
charity : held that the trust was not void for 
vngueiiesH. A trust for such purposes, that is, 
charity generally, will hlwa's be carried out, 
iiqtwjtdistanding that the objects of the chanty 
are not.sjwifically defiueu (o). 


Endowment— (Concluded). 

Whore the Court finds a properh constituted 
trust, the fact that the trust w.is not earned 
out would not liave the efieet of annulling it- 
Wherc the pbuntiffs in a suit ask for posses¬ 
sion in the character of tuistoes of certain en¬ 
dowed propel t\ and omit to implead jiersors 
interested in .i particiiliir item of that propoity, 
the\ c.iiniot iii that siiitobt>iin a decree doobir- 
mg tliat property subject to the charge of 
m.untanimg the tnisb Gordhan Das v. 
Chunni Lai. 5 A.L J 23 - A W N. ( 1 !K)H), 34- 
:30A 111 

S'l \NJ.K1 , I'..I . AM) Bl lIKI'l 1, 3. 

Bejeienre {a) 23 H. 72.5, D 

(2) —See Kfi.ioioi s Endowmfnts 

(3) —See Tin sis 

Enfranchisement 

Ti.insfei of innin land—Beg \1 ot 1831— 
KITeot of •.ubsequt'iit eiifi.inihiseniunt See 
i \ vM, No 2, 3 31 1 j T 24 1. 

Equity of redemption. 

—puriliased bi ,i luoitgagee fioin one of the 
hells of tlio niortg.igor, elicit of See 310111- 
(.\(iF. (Oi.Ni UAL), No 12 (' W N 74.5. 

Estates Partition Act. 

—See Acr V or 1897 (Buni. \i,) 

Estoppel. 

(1) lieineseiitation on a uidow that she wos 
competent In adopt—PJoidence Act [I of 
1S73), S. Ho—Adoption—Adopted son boi- 
rowing money and incut ring other expenses 
on faith of reptesentahoti—Subsequent 
denial of authority to adopt. 

Where .i widow i eiiresented tli.iL she liad 
authority to adopt, and the coremoin of adop¬ 
tion w'.is e.irried out on tho Liith of this repre¬ 
sentation, the inarrj.ige of the adopted .son was 
cclobiated ))V the adoptiie mother, the adop¬ 
tion w,is then challenged bv a leversioner and 
tlie adopted son iii order to defend his right 
incurred hea\y li.ibilitios, field,tliat the adoptive 
niothei was estopped from maintaining a suit 
for a deelar.ition that hlie had no authoritv to 
adopt (a) Dharam Kunwar v. Balwant 
Singh, 6 AL.J. .568i-A.WN (1908), 231»» 

4 M L.T. 380. 

StaNJ,I!\, C .7 , AND BaNMWI, ,T 
References —{a)' 15 31 4HG , 11 B. 381 ; 
(1894) M 397; N.W P'.H.C R. 103 flRGH) ; 
A.W.N. (1882). 97 ; 2 A 3GG. ;»20 C. 29C (311), 
S- • 
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Estoppel {Conttiiued). 

(2) Partition d$cree— Mortgagee, not made a 
parfg—whetlusr binding on mortgagee— 
Findings in pidgment—Mortgagee tn/.ing 
advantage of—Estoppel, mutual. 

Tho judgment iMid decree in a suit foi- parti¬ 
tion, to which a prior mortgagee is not made a 
part}, .ire not binding upon tho mortgagee (n). 

The mortgagee m such a ease cannot take 
sidvantago of any finding in the s.iid judgment. 
The estoppel must be mutual f&i SurJaProsad 
ThahUF V. Rajniohan Topedav, K C I..J. 4TH 

Doss, . 1 . 

References —(a) (1) 12 W R 102 ; (2) A C. 092, 
<3) 8 A. 324 ; (4) 22 C. 304, (.5) 152 V K.R :101; 
<G) i:i0 Fed. Rep. 152 ; (7) 121 Fed. Hop 874; 
(8) 75 Fed Rep 929, F (b) 19 W.R 114, 
relied upon. 

(2-rt) FYnUd — Misrepresentation—Unduc in- 
tluencc—Defendant lelytng on representa¬ 
tions made bg plnintilf—Estoppel by con¬ 
duct—Relief in equity, conditions for seek¬ 
ing. 

Suit foi possession In p.iititioii of .i tliiul 
.share of the piopertv left by B, who died on 20th 
October, 1900, le.uing him surMMiig, .m uuele, 
two eousnis, .ind thiec sisters. The uuele, tho 
plaintiff 111 the suit, took possession of the 
deceased’s est.ite .lud managed it On the 2.5tli 
Jul), 1901, an agieemeiit was executed b\ the 
.plaintiff and by the mothers of the two minoi 
defeud.ints. who where defend.ints 3 and 2 in 
the suit, .ippomting 1). thud deteiulant, .in 
aibitiatoi foi adopting Bh.igat R.im. whom, 
according to tlu> .igreeancnt, B h.id, during hia 
lifetime, nominated to be appointed .is his 
.adopted son This nomination el.insc was 
sub.soqucntl> added at the plaintiff’s ruipiest and 
was attested bv him. On the 27th July, 1901, 
D, aibitiator, g.ivo ins award in pursiiiince 
tof tho agroement of leferonce, dated 2<5th JuIn 
I t giras stated in the award that, .itcoulmg to the 
<lesirc expressed bi B, doeeasod. during bis 
lifetime, his <-ousni, Bhag.it Ram, was m.ido 
hiB adopted son, and further pio\isioi« wore 
made, setting ap.irt funds for charit.iblc purjioses, 
for marriages of minor sisters of B .iiid fixing 
maintenance for the plaintiff and others as 
required by tho I’Cfcrcneq, A deed of release 
was executed on tho same date and registered 
along with tho awaid on 30th July, 1901, whemln 
tho plaintiff aiid tho other rcvorsianaiy heirs of 
B acknowledged llhagat Ram as his adopted son, 


Estoppel— {Contim4ed ). 

and agreed to abide by tho settlement made by 
tho arbitratoi, mlinquishing all claim to the 
estate of B m favour of Bhagat Ram, *hi8 
adopted son. There wa.s at the same time exe¬ 
cuted and registered an agicement by the mother 
of Bhagat Ram, (his hither being then admitted¬ 
ly alumitic), giving Bhagat R<ira in adoption ,is 
desired by B,whcii alive,and .i power of .ittorney, 
appointing 1) as a general agent for managing 
business. The next day, i.e , on 31st .luh, the 
plaintiff wiotc a letter handing over possession, 
to D, of the estate <is detailed therein .iiid of 
which the plaintiff li.id hitherto held possi ssion 
as a niaiiage,r .iiid heir. On 20th July, 1904, the 
plaintiff sued alleging that D, third defi'iid.int, 
having icpresoiited that he would partition tho 
estate of f) among his heirs, meludiiig Ihe 
plaintiff, got an agreement of rofeienee tor 
th.it purpose ('xceuted in his own f.ivoui hut 
taking adv,intage of»the eoiifidciice leposed in 
him .is a rel.itno and of the youth .ind ignoi.inco 
of the pliiintift, he executed and registered .in 
.iwaid pontraiv to tho purpoit of the agiei'ineiit, 
mid further fuiudulontly caused the plaintiff to 
execute a deed of aequitt.iiice in f.ixour of the 
first defendant without anv consideiation. 
Thete was no dii'eet pi oof to suppoit the 
.illeg.ition of misrepresentation .iiid fiaud m.ide 
111 the pl.unt, nor that tho iilaiutiff was niduie/l 
to <-xoeule the diHiiiiieiit in question liv.inv 
inidne influenee exercised over hini In I) 

Hold, that there w.is absolntely iiotlnng in 
the leLitiie cireimist.inccs of the ji.iities to 
indiie.e a lielief that the plaintiff was duped liy 
a f.ilse lepiesentatiun, or that an iinfaii 
iidv.intage w.is taken of Ins i oath and ignoi.ince 
.IS .illcged in the plaint, that plaintiff could not 
lesile from tho jiosition dclibeiatoly .idopted by 
him 111 1901 as he was met, not onh by the 
adoption he .n-knowdedged, but In his own 
lelease, and he could not get over these 
obst.ieles without proving misiejiii'seiitation, 
{i.ind .nid undue mffuonee as alleged (a), .nid 
that the plaintiff, theieloie, was eleiiiK estop- 
]>ed (6) Irom disputing the adoption, since ho 
had himself eiuouiiiged and (.oncuriod in it. 

When a plaintiff attempts to set aside eertani 
deeds executed and registered In him on the 
ground of fraud, undue mffuciice or misrepre¬ 
sentation, he ought to make a spocibe allegnt’ion 
on which ho relies. The defcTiduiit is e.illed upon 
to meet only the case as allegisl, and if the 
])l.imtiff bills to substantiate his alleghtioti oi 
to iinike some specific charge, his case,is bound 
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Estoppel— (Continued), 

to fail niid to bo disniiosed. Bha|{ftt Rem V. 

Gokal Chand, 150 P.R. 1908. 

KfONHiNarox and Lal. Cuand, jj. 
Beferencea :—{a) 2.3 C. 16 (P.C.); E.K. 2.3 Ch. 
I>, p 278; ] Chit. R.K. 119 ; L.R. 2 Ap. C.i. 
815 and 4 I A. 31. fi. (b) 25 C. 662 : 1.) M. 486 
ftud 18 M 307, B. 

(.3)—.whether, arise.sprevontuig plaintiff fiom 
bringing suit for ejectiuont against defendant, 
bi reason of plaintiff’s having proviousl\ 
brought a rent suit against him— S. 16, Act 
\ Ill of 1865—Plaintiff’s powei to avoid in- 
tumbrauces to eject rcflaetor^ tenant See 
Act Vin OF 1865 (Beni.ai. Rfn'i Kki'oa khv). 
No. 1,7 C.I..J. 191. 

(4) Consent decree—Agreement between 
widow and her hualiand’s brother—Widow 
tfiKiiig absolute estate in cousoquenoe—Suit bv 
lirotliers as reversioners to recover piopert\ 
after her death—Reversionary heirs estopped b\ 
arrangement made b.\ them with widow. See 
Hindi- Law (Rkvkbsionkks), No. 2, 10 Bc-m 
L.R 210. 

(5) Whether estoppel bv false statement 
.iiises where both parties know truth regarding 
matters stated. See Mokto Airi; (FoiincnosunK), 
No 2, 4 N.L R. 28. 

(6) —Plea of, against minor. Sim (ri^AJiniAN 
AM) SliNon, No. 3, 12 C.W.N 481 

(7) Rule underlying S 48, Transfer of Pro- 
1 ) 01 1.\ Act—An extension of ihe rule of. See 
Thansfeii of PuoPEHTi Act, No. 7,7 CLJ. 
381. 

(8) Suit bv puLsno mortgagee to redeem 
prior inortgiige—Estoppel by defence raised in 
pieviouscase See MobtciAC.I'! (Redemption), 
No. 10. 10 0 C 193«12 C.W N. ,535 (P.C ) 

(9) Defoudant not obj'ectnig to the admission 
of seoondarv evidence at the time of filing— 
Right to raise the objection in argument. See 
Emdence. No. 1, 3 M.L.T. 297. 

(10) Release by revorsionerB in favour of a 
Hindu widow—Subsequent alienations by 
widow, how far binding on next revorsioiiem— 
Participation m consideration for i dense. See 
Hindc Law (REVEitsiONEits), No. 4, 3 M.L.T. 
355. 

(11) Vendor’s lien for upaid purchase-money 
—Sale-deed conti'ining full payment of pur¬ 
chase-money—Acknowledgment by vendor to 
the same effect—Vendor jiarting with title- 
deed?! relating to property— 'Oftect. See Sale, 
No. 1, lOBom.Ii.B. 403, 


Eitoppel—(Oonfinued). t 

(12) Landlord pureh.wng non-transforable 
ocoupaney holding in execution of niqiiey-do- 
cree, whether estopped from sotting up non¬ 
transferability as defence in suit bv a prior 
mortgagee. See Occi fancy-Holding, No, J. 
12 C.W.N 72. 

(13) —, when silence will operate as an. See 
Reg. VI11 OF 1819 ( F’utsi), No. 3, 7 C.L.J. G04. 

(14) Pre-emption--I’lca that a s.il' was m 
reahtv a gift—Estoppel, belief in the representa¬ 
tion, necessarj foi. See Phe-emfiuon, No. 2, 
11 O.C. 17G. ' 

(15) Suit for aiinuitv—Defendants denving 
plaintiff’s title—Previous suit between same 
parties for aireais in Revenue Coiiit—Decision 
of Revenue Con it operates as reS judicata —De¬ 
fendant estopped from ie-oi)eiimg question— 
liight of plaintiffs to receive annuitv. See 
Civ. Pro. Code, No. 15, 5 A.L.J. 407. 

(16) Execution of decree—Previous ajiplicu- 
tioii barred—Notice on judgment-debtor-Estop- 
pel. See Expci tio.n of Dr, cuff , No. 17, 8 
CLJ. 193. 

(17) Whether a piomise can b_\ itself bo 
foundation of ostoiipel—Effect of recital in a 
deed in an action collateral to it and not 
founded on the deed. See 3’uanbkI'R of 
PnoFKB'n Act, No. 3, ll O.C. 301. 

(18) —by eonduet—Sale m execution of a 
moiiev -decree—Property subjevit to a mortgage, 
but not mortgage executed bv the judgment- 
debtor—Judguiont-dobtor would himself have 
been estopped from deriving liability under 
mortgage owing to his conduct in mortgage 
transaction. See Decui'e, No. 6, 35 C. 877, 

(19) Pedigree accepted by Court of first in¬ 
stance as pioved—Appellate Court considering 
evidence of pedigree worthless—Whether plain¬ 
tiffs were estopped from seeking to sustain first 
Court’s finding in their favour—Appeal. See 
Hindu Law (Si ccessxok), No. 9,13 C.W.N^ 1 
(P.C.). 

(20) —against minor—.False and fraudulent 
inisrepresontatioii by minor—Principles of liabi¬ 
lity. See Conthact Act, No. 2, 6 A.L.J. 674. 

(21) Tenant building on Zemindar’s land— 
Abstineuee of Zemindar’s agent—Whether es¬ 
toppel arises. See Landlord and Tenant, 
No. 28, A.W.N, (1908), 282. 

(22) Execution of decree for rent due—Third 
person’s property unintentionally sold in exocu- 
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Estoppel— (Concluded). 

tjoii—Plaintiff omitting to uotif> that goods 
were his—Plaintiff’s conduct no estopxicl. See 
Tout, l^o. 5, 129 P.R. liK)8. 

(26) Suit for r^>demption—Previous suit for 
possession—Account filed thei’ciii—Estoppel 
See Moktgaue (Redemption), No. 4, 10 Pom. 

L R. 126 (P.C.). 

(24) Whethoi more silence or del.n in suing 
without any overt act or omission caleiil.ited 
to mislead, creates estoppel See IjIMITATIon 
Acr, No 67, 6 P.W.R. l')08. 

Evidence. ' 

(1) Court-copy of title-deed—Secondary eri- 
deiice—Objection not lateei at the time of 
filing — Estoppel. 

\ Coiirt-cop> of a title-deed was filed witli- 
onl objection on behalf of the plaintiff lint 
objection was t.ikcn duiing the arginiient that 
the pl.uutiff .had not shown any of the statii- 
tor> grounds for the iidinission of such seeon- 
dai\ ciidouce. 

It was held that the defendant’s allowing 
the copj to bo m.iirkod without objection would 
not estop him from aftoiwards objecting to it | 

The copy should not have heon marked until I 
cviduiioe had been given which made it lece-iN- ] 
able. KistnaDoes v. Muktamala Bantani. 

3 M.L.T. 297. 

Wallis and Sankauan Naiu, .ij. 

(2) Khasra, admissibility of entries in re¬ 
marks column of. 

Held, that entries nuidc 1>\ the Patw.iri in 
the remarks column of the Khasra are admis¬ 
sible m cMdeiico (a). Khalil-ur-rahman v- 
Srlpal Singh, 11 O.C. 195. 

C'lIAMIKU, J.C. 

Heferenca (a) 3 O.C. 204, B. 

(3) Practice — Evidence — Documents — Privi¬ 
lege attaching to documents—Such docu- 
.,vients to be properly described for identifi¬ 
cation—Documents passing betteeen a com^ 
pony and its officials after threatened suit 
not per seprivileged. 

The defendants are bound to describe the 
documents, for which they chum privilege, 
sufficiently for the purpose of identification to 
enable the Couit to order* their production 
should the Court think right to do so (a). 

In a suit aga'nst a Railway Company, the 
papers which passed between the compan;? and 


i Evidence— (Continued). 

i its offaeials roluthig to the subject matter in 
I dispute smee the plaintiff threatened a suit are 
I not bj nature privileged If privilege is chinn¬ 
ed for am of them, the grounds thereof should 
be cle.irR set forth m the iifhda\it. Nem- 
' ehand Manaji y. R.D. Sethna, 10 Rom. r..R. 
796. 

Macleod, s . 

Reference —(o) Beaicke «. (ii.ibiuii, 7 Q.R. 
I>. 400. El 

(41 Death-bed attentions—Funeral expendi¬ 
ture—Evident ini y value—Claim for tn- 
' heritawe. 

' III dealing with elaiius to inheritance, unless 
i it can be shown that the ordiiiari* duties of 
! affection or kindred h.ivo lieeii iiitentionalU 
I and doJibcrutcly iiogloctod. so as to raise a jire- 
‘ suinption of the rupture oi interrujition of the 
eoiniectiiig bond, evidence referiiiig to parti¬ 
culars of death-bed attentions or expendituif on 
the funeral obs(>quics mav gimernlh be passed 
over .is of little oi no importance {u). Maung 
Sein Y Maung Kywe. 4 li.K.R. 291. 

OllMOND, C. J., AM) TkWIN, J. 

Refereme —2 H.R R. (l«92-lfi96). 1H4. F. 

(5) —•, Oi.iJ, admissibility of, to show that per¬ 
son signing bond signed both for himself and 
.IS .igont of his partner Soi* PIvidenck Act, 
No. 19, 18 JM.D.J. 1 

(6) Unst.unped document alleged to bt' in the 
i possession of defendant—Secoiidaiv evidenci*, 

; whether .idiinssible. See Stami* Act (T ok 1879), 

I No. 1, ir R.ll (1907). 4th Quarter, Execution- 

Sign iiig, 5. 

(7) SecondiU A evidence—Suit on proinissor\ 
note .illegi'd to have bi'cn lost—Loss to be jirovod 
befoio sceondarv evidence can be gnoii of its 
contents See FIvidence Act, No. 17, 5 A,L.J. 
102 . 

(8) Sale (xTtificate if nocessar> to be filed in 
suit foi estalilishmeiit of title bj auction-pur- 
ehaser—Dcciee against landlord, if admissible 
in evidence against the tenant. Sue Sai.e Ckh- 

1 TiKicATK, No. 1, 7 C.L.J. 884. 

I (9) .AdditiomU eiidence on appeal, when ad- 
I missible. See Civ. Pao, Code, No. 323, 3 
( M.L.T. 308, 

1 (10) —to prove local usage of tnmsfeiability of 
I occupancy holding—Transferee allowed to hold 
i and pay rent as marfatdar—Mutation of niunes 
' on piiATneiit of ■siawM—Effect. See LANfiLOitD 
' AND Ten-ant, No. 8, 12 C.W.N. 539. 
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'Svidenee— (Conlinned). 

(11) Admismbility of oral, between parties to 
a suit or their reprehontativcs in interest to 
proVc that a dot'd purporting to be a mortgage 
■was intcHdcd to be a s.ile. See Evidksck Act, 
No. 20, 11 O.C. 95. 

(12) —illegal or legally iusufficiorit to estab¬ 
lish alleged custom—Existence or iion-cxist- 
t'licc of custom a question of law—Right of 
High Court to interfere in sei.ond appeal to 
eoiihidci validity of finding. SooCnsj'Oii, No.l, 
A.W.N. (1908), 112. 

(i:)) Refereiict! to arljitr.rtion—Qne'ition as to 
admissibility of eMdence should be decided in 
their very meeption See Act IX of 1899 
tAiiniTUvnoN). No. 2, 10 Rom. Ij.R. 351. 

(14) Remand involving taking of fresh evi- 
.deiiie—Olijcct of rem.nid is that first Couit 
may t.ike evidence there—rower of District 
Court to take any I'Videiu^' it may think noics- 
saiy implied by order of remand See Tuans- 
FKU OF Piioiu'.itTv Act, No. HO, 10 Bom. L R. 
53G. 

(1.5) Compromise petition filed in cinnm.il 
proceeding constituting .i lease—Proceeding 
withdrawn—No order uu oi porating teims of 
Iietitioii—Petition not .wlmissiblo in evidence 
without registration. See Rrt.isTitATioN, No. 1, 
I'i C.W N. ft'.l 

(16) ThaJibust m.ips— St.iteinont recorded m 
prc.jonee of paities—Evideiiliarv v.ilne, Sei* 
Thakiu'kt SIaj'b, No. 1, 3.5 (!. 621. 

(17) Socondarv evideme of the terms of a 
mortgage-deed—Admissibility. See MoiiiovriF 
(RKDj:vti>Tios) No. 20, 11 0,(’. 285. 

(18) Evidenti.iry value of unregistered deed 
of p.irtitiou. BeeRi nisTiivTiox Act, No. 5, 
4M.L.T. 3.54. 

(19) E Xpert opinion on (piestious of ins.initv, 
value of—Buideii of prtnif in c.vsesof insiuiity— 
(JeiieraJ rules of estiimitiug evidence .is to iii- 
saintv. See Lunacy, No. 1, 10 Bom. L.R. 1004. 

(20) Plamtifl iilli'giiig that his mugarra} idari 
rights vveri' creak'd by deeds executed by or ou 
.behalf of proprict.irv body owning shmulat - 
Deeds not registered—Deeds ui.idnnssiblc in evi¬ 
dence. See Cusii)vrs(l’LNjAn—S hvmilatLvni)), 
No. 1. 189 P.L R. P)08. 

(21) Entries in hat war a ^lapers as to rent 
payable iiy tenant, whetliei evidence against 
to»an«k. Bee Act V 01 iHOT^F^cnTmoN), No. 2, 
33 C W;.N. 93. 


Eyidenoe—(Concfu'fed). ^ 

(22) Unregistered lease, where registration is 

noocHsary—Admissibility m evidence. See 
LisAiSii, No. 4, 10 Bom.L.R. 1146. ' 

(23) Unregistered dastak al]owmg plamtifi to 
take possession of land to cultivate it—Not a 
lease—Admissible m evidence. See Rko. XT 
OP 1825 (BKNOAn Aiuavion and Dh.uvion), 
No. 1, 8 C.L.J .538. 

(24) —of long and uniiik'irupted cnjovment 
may supplv absence of woids importing heredi¬ 
tary ch,uiw.ter of tenure—Evidence of descent 
from father to son. Sec E.7kctmijnt, No. 5, H 
O.L J. .513. 

(25) Agreement foi pay nieiit of dowel naming 
amount to be paid—Husband cannot adduce 
evidence to prove that transaction was unreal — 
Husband bound by agreemont irrespective of 
his means See Mahomkdan L vvv (P vhtition), 
No. 1, 1.1 C W.N. 153. 

(26) Letting, in second appe.il. See \i>i’r\n 
(Skcond Ari'KAu), No 3-a, .3111.415. 

(27) Decision of Revenue Court us to yvlietliei 
certain land is rent-free or lent-pav mg. eviden¬ 
tiary value of. Sec Svnad, No. 1, 7 C.L J 202. 

(28) —iieecssaiv to jirove gi.iut of independent 
right of fishery iii a navigable uver. See 
Eishtuiy, No. 1, 12 C.W.N. 3‘$4. 

|29) Nature of, re(|uirod iii cases of eieitment 
—Evidontiarv value of Revenue Survev Maps. 

i See PosSKKsiON, No. 2, 12 C.W.N. 273. 

I 

I Evidence Act (I of 1872). 

j (1) lYoof of custom— Value of confessions of 
judgment and admissions. See Customs (Pun¬ 
jab), PnK-KvipnoN, No. 4, 26 P.H. 3907 =69 T*. 
L.R. 1908. 

(2) Ss. -7, 2S, 21, 66, 91 and 157—Mortgage 
deed—Admissibility of oral evidence to 
Ijrove Its contents—Secondary evidence of 
documents and oral evidence—Difference. 

According to S. 91 of the Evidence Aet,*thc 
tonus of a inortg.ige c an only be proved b\ the 
production of the mortgage deed or of secon¬ 
dary evidenoe of its contents, m case it is 
shown to lie lost or dostrov wl, or the opposite' 
party who has the document fails to piodueo 
it after notice. In a case where the doemnent 
was not shown to fiave lieen lost or destroyed, 
and the other party got no notice to produce it, 
oral evidence of its terms was held to be inad¬ 
missible. 
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lEvidenoe kct (I of 1872)— 

Distinction pointed out between secondary 
evidence of the contents of a document and oral 
evidcno* of the transaction under S. 157, or as 
showing the conduct of the parties under S. 8 
■or as an admissvon under S. 18 (2) and 21 of 
the Evidence Act. Mi Le Bya v. Mi Shwe 
Mya and Nga Bao, U.B.B. (1907), Fourth 
<iu!irtcr, Evidence, 1.8. 

SH4.W, .1 G. 

Heferetices .—U.B.B. (1892-96) II, .586 , U.B. 
R .(1897-01), 11, 382, 6.5G, 11 

(3) Ss 11 and 4.1—Orders r^etiOrdcd in a suit, 
not infer ^lartes, rtdovancy of. S<'e Oiv I’no. 
Com;, No. 103, 4 N.Tj B 129 

(4) S. 13- -Transactions inter alios —Pioof of 
title—Successful resistance, on several previous 
occasions to pioposals, by Revemu- authonties 
to settle certain portions of land, on which jhum 
cultivation-was being made, .is tlam land, o{h-ii 
for settlement—Inference of land being included 
within perniaiientlv-settled estate—Inapplic,!, 
bilitj of Reg TIT of 1891. See Bm.. Ill oi.’ 
1891, No 1, 12 C W.N. 109.5 

(.5) S 13—.ludginent in pievioas suit—-\d- 
inissilnlitv 111 evidence See nKiir'j’ri'u Ksrv'in, 
No 1, 12 C W.N. 739. 

( 6 ) Ss 13,6-j and 36 (S) — (JtanU, coiisliuciion 
of—Secondary evidence—Judgments not 
interimrtes, admt^sibtlity of — Board's letter 
—Hecoqnition—Notice to quit. 

where a grant of land was made as <i pioscnt 
for the purpose of planting .i garden, ,ind another 
was made “subject to biithful seivice,” .ind 
the docninents of gr.uits did not contain .inv 
words esprcsslj limiting the grants to the life 
of the grantee, nor making them descendible to 
the heirs of the grantee , held, they eonveved 
only life grants. 

in a suit for I, has possession on the ground 
tha# the defendants were trespassers on the 
death of their ancestor, the grantee, the plain- 
tifT, ivliod on nfhee copies of grants kept in the 
couise of business of the grantor’s sherista, 
held, that no notice to the defend.iiits to 
produce the oi iginal w.is necessarv to rendei 
secondary evidence admissible', as the defend¬ 
ants, from the nature of thfe case, must have 
known, that they would be leijuired to pro¬ 
duce the oiigi mds. 


Byidenee Aet (I of 1872)—(Confiniwd). 

where judgments not inter partes were tiled 
to show that similar grants wore resumed by 
the grantor or his heirs on the death of*the 
grantee, , 

held, they are adimssible in evidence under 
the provisions of S. 13 of the Evidence Act. 

Board’s letter, dated the 26th November, 
1792, showing that jaigirs are resumable on the 
death of the grantee is inadmissible in evidence. 

t 

When the agent of the grantor, in ignorance 
of the death of the grantee, granted lent receipts 
to the heirs in the name of the grantee, held, 
the receipts did not recognise the heirs as 
tenants .ind successors of the grantee, and it 
was not necessary to give them notice to quit 
before bringing a suit ag.unst them. Syed 
Hahammad Khan v. Maharaja Nam Narain 
Singh Bahadur, 7 (kU.J. 90 

RaSII'JNI and WlIiKlNS, J.1 

(ti-a) S. 18—See No % supra 

(6-6) S 21 —See No 2, supra 

(7) S. 21, els. U) and (.3), S. 82 (J) and S 157 
—Admission by plaintij^—When admv,- 
sible in his favour—Statement in previous 
deposition. 

When the plaiiitilTs sought to establish thoir 
pedigree by proving inter alia that A and B 
were brotheis, Jield, that .i statement to that 
ofTcct, ni.ide hy one of the plauitins, in adepo.si. 
tion given long before the contioveisy in suit 
.irose, w.in admissible iu evidence. Jadu Nath 
Sarkar v. Mahendra Nath Rai Chowdhury, 
12 C.W N ‘Mi. 

Macliivn, C.J., ANo Hoi.wwoon, j. 

(8) S, 32—Partnership — Account books of the 
partnership—PJniries in them binding on 
partners inter se — A partner can surcharge 
and falsify the aeouunts—Sleeptng or dor¬ 
mant partner—Relation between him and 
the managing partner—Accuunh — Direc¬ 
tions to Commissioner. 

Where account books are admitted iit evidence 
before the Commissioner under S. 32 of the 
Evidence -Vit, as having been kept in the 
ordni.uv course of business by pei-sotis deceased, 
it IS in the discretion of the Court to hold that 
they are sufteient evidence of the transaction 
to which the entries of the book relate without 
further jiroof (a). • ^ 


3763-30 
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Evidence Act (I of iVI2)— {Continued). 

The paftriership books being accossiblo to all 
the partners and being kept more or loss under 
the Siiirvcil lance of them are prima facie 
evidence .jigainst each of them , and also for 
any of them against the others But they are 
not coiiclusiin evidence jf the person complain¬ 
ing of them can bi clear evidence show that 
there is an ('rror in the books When there is 
a question of surcharging and faWfung ac¬ 
counts, the (!ase alleged must lie clearly proved 
by the person impcaching them, and ff there is 
any doubt it will bo determined against him 

The law of partnership is, no doubt, abianch 
of the law of agenci, but the position of the 
partners inter se cannot be altered because one 
partner c houses to t.akc no part in the business, 
nor can he .icijuire greater rights on that 
account against his partners Managing part¬ 
ners .arc principals as well as agents and cannot 
be compelled to prove payi^cnts made hj them 
in the same wav as an agent. 

In law, a stopping or dormant partner is a 
partner who is not known as such to th'rd i 
parties diMbiig with the firm A paitiier who 
takes nopait in the business miu be called in 
popular phnisoologv a sleeping partner, but 
this torni should never be used iii defining the 
relationship of partners inter se. It has nothing 
to do with the amount of work done h\ an 
individual, as a managing partner mav coiiduet 
the whole imsiness of a firm and will set be a 
sleeping partner, if be is known oiih as a 
manager to persons dealing with the firm 
The partner w'ho takes no active part in the 
busines" of the firm does not occup) a inoie 
favourable position as legards his paitners on 
that 'acc,eunt, nor is he entitled to an\ protection 
as against them. Daji Abaji Khare v. Govind 
MaFayen Bapat, 10 Bom. L E 811. 

MAeuroi), J. 

Refeience —(a) 6 Bom. !• R 50, E 

(9) Ss. (»), 35~Admisstbthtn in ei idence — 
Chowlddari register, entry cfcJiahran land 
in, ij made in discharge of official duty — 
Made “ in them dinary course of business ” I 

Reg. XX oj 1817 does not impose on the 
Daroga awi duly of keeping a register of 
ehoukidan chahran lauds. 

Erora the precise and uniform character of 
the entries as to such lands appearing in a 
register kept under the Regulations, held, that 
there could be on doubt that they were made 
under proper direction m the ordinary course 
of'busSness though outside the sUtulory duty ' 
of the person who made them. 


Evidenoe Act (I of 1872)—(Confmtted). 

That S. 35 of the Evidence .\ct* did not 
caver such entries, but 8. 82 of the Act 
applied, and they are .idmissible m evidence (a). 

The phrase “ in the course of business ” does 
not apply to any particular transaotion of au 
exceptional kind, such as the execution of a 
deed of mortgage, but to business or professional 
employment in which the declarant was 
ordiii.irily or habitually engaged 

The “ business ” referred to inaj bo of a 
tomxioiarv character (5) Sheonandan Singh 
V. Jeonandan Dusadh, 13 (' W.N 71 

liOiaiWOOU ANU SllAim UDIN. JJ. 

References —{a) 2.5 A 90, B (b) 2.‘J B. ().3, R 

(10) 8 .32 (3)—Pioliminan inquiry under 
Merchant Shipping Act—Depositions of oflioeis 
of \esse! of defendant tloinpain—Admissibility 
of such depositions, whcie stateiiionts not 
challenged bi defendant’s solicitor SoeAcrV 
OK ]8H‘l (Mi:ucu\Kf SnimM.), No 1, .35 C. 
7.51 

(11) 8. 32 (.5)—Pedigrees not coustituting 
ancient famils locord handed down from gene- 
r.itioii to generation and added to as occasion 
aiose, but drawn up for paiticuJ.i.r imrposc— 
EMdentiar\ v.iluc—Adnussibiliti 8ce Hindu 
Law (Si cckssion). No 9, 13 (’ W N. 1 (P.C.) 

(U-a) 8. .32 (5)—See No 7, supra. 

(12) S. 8.5—Examination of thugyi or luvenu 
suivejoi—T'roof by him of cntiie.s made iii 
ordinaly course of duU —Entries admissible 
111 evidence under 8. 85, Evidenoe Act See 
(lu-r, No. 1, 14 Bur. Ti.R. 30. 

(12-a) 8. 8,5—See No. 9, supra. 

(12-5) 8. 48—See No. 3, suyra. 

(18) 8. 51—Opinion of expcit witness as to 
value of laud—How far expert evidence to be 
guide in ascertaining market-! alne. See Act 
I OK 1894 (Land AcgrisiTiON), No. 14,10 Horn. 
L.R 907. 

(14) S. 65—See No G, supra. 

(14-o) 8. ()()—-See No. 2, supra. 

(14-6) 8 66 (2)—See No. 6, supra. *' 

(14-c) 8, 70—Receipt of money duo to plain¬ 
tiff by defendant—Liability of the latter. See 
Bombay Act XX of 1881, No 1, 2 Smd. L.R. 
20 . 

(15) 8. 90— Presumption, how weakened — 
Lessor and tessee—Adverse possession — 
Non-payment of rent, if creates adverse 
possession — Lessee holding over — Limi¬ 
tation Act (XF of 1877), Seh. JJ, Art. 139. 
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Evidence lot il of iVn)—{Contin'md). 

The Court may presume the genuineness of 
a document more tlnin 30 years old, if it be 
produced.from proper custody, but the cSect of 
the presumption may be weakened by circum¬ 
stances which toi^d to raise doubts as to its 
authenticitv. 

Where a lessee enters into possession under 
a lease, he cannot acquire any title by adverse 
possession against his lessor pending the term 
of the lease unless he distinctly asserts such a 
title to his knowledge and gives him notice 
that he asserted such a title A failure to pay 
rout to the lessor during the period of the lease 
docs not alone operate to croaTe' in favour of 
the lessee a title by adverse possession (a). 

If a lessee holds over after the expiry of the 
lease and if no subsequent arrangement is 
arrived at between him and his lessor by which 
a new tenancy is created, time begins to run 
under Ait. 1.39, Sch II of the Limitation Act, 
against the-lessor from the dato of the expiry 
of the lease (b). Hadan Hohan Gossain v. 
KumaF Raneswap Malta, 7 G.L J. C15. 

Bkktt and Shabpuudin, jj. 

references —{a) 4 C 314 and 7 B 40, R. (6) 
'32 B 393 and 24 B. 504 = 2 Bora. T, R. 491, F , 
and 8 M 424, Dias 

(16) S. 91 — Money lent oninomissory note — 
Right to resort to original consideration — 
Oral evidence of the loan, admissibility of. 

A document was drawn to the following 
eflcct.— 

“ On the 8th Waso latan, 1265, Ko Waik 

and his wife Mi. Ni.said to.U Chit 

and son Ko Po Tan.We arc in need of 

money, please lend us Rs 400, on interest at 4 

annas per Es. 10 per month ; accordingly. 

U Chit and son.lent the money on interest 

at 4 annas per Rs. 10 per month. The princi¬ 
pal and interest must be paid in full on the 
forthcoiiung month of Tagu, Ko Waik and 

wife.agreeing that in case of failure to pay 

the Sioney, the land described below should be 
taken up and enjoyed.—This is the first time the 
land has been mortgaged. It mitst not bo 
mortgaged to any one else.” 

Ill this document, the latter part was ineffec¬ 
tive for want of registration, and the former 
part which contained a distinct promise to paj^ 
came within the definition of a promissory note 
given in S. 4 of the Negotiable Instruments Act 
(1881). 


Evidenee lot (I of 1872)--(Co»ftnMd). 

Held, that the promissory note, being the re¬ 
cord of the loan transaction, S. 91, Evidence 
Act, debarred the plaintiff from resorting to tho 
original consideration, and made oral qvidenco 
of the loan iniiidmissiblc. Nga Waik v. Ega 
Chet« U.B R. (1907), Third Quarter, Evidence, 
5. 

Shaw, j.c. 

References .—1 East .56; U.B.R (1897-1901), 
n, 390, .391,,superseded , 3A.717; 4A.135;9A. 
351,26 A. 178, F,nR 443 ; 24 B. .360, Dtss.; 3 
C. 314 ; 7 C. 2,56 ; 8 C 721; 23 0. 851, Dtss ; 6 
M 166; 7 M 112 ; 10 M, 94; 23 M. 527 ; 21 
W.E. 1 ; 24 W.R. 88, R. 

(17) S 91—Promissory note, loss,of-Proof 
of contents. 

Whore a plaintiff bases his cause of action on 
a promissory note, which he alleges had boon 
lost, ho cannot provo»lho contents, unless he 
succoed-s 111 proving the loss of the document, 
apart from the note in which the contract was 
recorded. Sipa] Husain v. Bulaki Ram, r> 
A.L J. 162 = A.W.N. (1908), 01 

Aikman and Kakamat Hussain, aj 

Reference —28 A. '298, D. 

(18) S. 91—Agreement inadmissible—Oral 
evidence barred. See Rkoistoation Act, No. 3 , 
89 P R. 1908. 

(18-a) S. 91 —See No. 2, supra. 

(19) Ss. 91 and 92—Question as to who were 
the parties to a contract, whether one of the 
terms of the contract—Oral evidence, ad- 
mis'^tbihiy of, thereon. 

A question as to who the .ontracting parties 
arc 18 not a question as to the ‘ terms of the 
contract,' within the meaning of Ss. 91 and 92 
of the Evidence Act, and it is open to a iilain- 
tiff to give (oral) evidenee of circumstances 
which went to show that a defendant signed 
a bond on his own behalf and as the agent of 
his partner, another defendant (a). Venkata- 
aubbiah Chetty v. Govindapajuia Naidu, 18 
M.L.J. 1=3 M.L T. 259 = .31 M. 45. 

White, c.j., and Wallis, i. 

References .—(a) 7 Taunt. 295, and L.R. 6 
0 P.C., Ex. Ch 486, F.; also, 2 H.L.C. 579, R. 

(20) S. 92—Oral evidence to prove that a 
deed purporting to be a mortgage wao 
intended to be a sale, admissibility of — 
Representatives in interest of parties*^ il^o 
suit. 







m 


THE CUBBENT INDEX, 1908. 


472 


Ivldenoe lot (I of 1872)—(Con^tnuedl). 

Held, that oral evidence is not admissible 
between the parties to a deed which purports 
to he a mortgage, or their representatives m 
interest, (o prove that it was intended to be a 
sale. Zakl-ud-din Khan v. Akram-ud-din 
Khan, 11 O.C. 95. 

CnXMlBB, J.C. 

Be/erence 22 A. 149, B. 

(21) S. 911—Begistration Act {III of 1877), 
8.17, cl. {b)—Variation of terms of regis¬ 
tered deed—Comirromise in mutation pro¬ 
ceedings varying the terms of registered 
deed — Admissibility. 

A mortgage was executed by one mortgagor 
on conditioji that the property could not be 
redeemed within 25 years. In the Bovonuc 
CJourt a co-owner of the mortgagor objected to 
mutation of names. The matter was compro¬ 
mised, the condition bem^ that the objector 
withdrew his obj'ections, and the mortgagees’ 
names wore entered in the revenue registers, 
and it was provided that the mortgage could 
be redeemed in Jeth of any year. Tn a suit for 
redemption brought within 25 years, held, that 
the compromise could not bo admitted in evi¬ 
dence inasmuch as it purported to modifv the 
terms of the registered mortgage, and that the 
terms of a registered deed of mortgage could not 
be varied except by a registered instrument. 
Sadaraddin Ahmad y. Chhajju, 5 A.L J. 717. 

Staslev, C.J., Baneiwi and Bichakds, jj. 

(22) S. 92 -Evidence to prove that person 
signing a pro-note signed not only as principal 
but also as an agent to a principal not named— 
Admissibility. oe Res Judicata, No 7, 116 
r.W.R. 1908. 

(22-a) S. 92—See No. 19, supra. 

(23) S. 92, Proviso {2)~Mortgage- Oral agree¬ 
ment adding U> the lerins of a registered mort¬ 
gage deed—Admissibility in evidence— 
Degree of formality of document. 

Defendant mortgaged certain shops and their 
stock in trade to the plaintiff. The plaintifF 
alleged in the plaint that it was agreed that the 
mortgage should include the good.s which might 
be brought into the shop subsequent to the 
date of the mortgage as well. It was found 
that the mortgage deed, though registered, was 
drawn up not by a lawyer, but by a petition j 
writer. ! 

Held that in considorin|; the degree of formal- 
it> of %be document the fact that it was not 
drawn ]ip by a skilled lawyer was of much 


Evidence Aot (I of 1872)—(Conitnued). 

more importance than the fact that it was 
registered, and that evidence of the alleged oral 
agreement was admissible under S. 92, Proviso 
(2) of the Evidence Act. 8. N. Naehiappn 
Ohetty y. A. K. A. H. Choklingam Ohetty, 
4 L.B.R. 240 «14 But.L.R. 231. 

Ibwin, t. 

(24) S. 92, Proviso (4 )—Begistered partition 
deed—Subsequent disposal of property 
mentioned therein—Orai evidence to prove 
it admissible—Land suit—Long delay in 
suing no abandonment in law—The 
Punjab Courts Act XVIII of 1881, Ss. 3 
and 70—The Punjab Tenancy Act XVIof 
1887, S. 4-Indian Contract Act, IX of 
1872, Ss. 44, 62 and 63—Admisstbiltty of 
evidence in question of law within S. 70 (b). 

K had three sons B, L, and N. On the ICth 
December, 1892, K. executed a registered parti¬ 
tion deed allotting certain lands in O. to B and 
keeping the rest with him for L. and N. This 
deed was also signed by B. It further pio\ ided 
that this rem.iimng property will remain in K’s 
possession with full power of disposal until his 
death 

Among the lands reserved by K. were a well 
called Sitahvala and a piece of land on Sai- 
dullahwala well at T. On the 24th lilarch, 
1893, K. applied to the Revenue authorities fm 
mutation of these lands in the name of B. .ind 
on .3rd April, 1893, the Tahsildar ordered, and 
on 2nd IMay, 1893, mutation was accoidingh 
effected. On the same 3rd April, the Tahsildai 
acting on another undated application of K 
directed mutation in B’s favour of the lands at 
G mentioned in the said deed as givcni to him 
and was finally effected on 20th May, 1893 
But no change wa.s made in the Revenue 
records as to the other land which remained 
loeorded as the property of K. 

Things remained in this state until KKX), 
when Iwth K. and B. died. The lattci left, 0. 
B. a boy of 15 or so, who in May 1904, sued L. 
and N. for recovering possession of 10 Bighas of 
land at G. on the allegation that duringjiis 
minority they wrongfully seized the land and 
incorporated it with their garden. 

L. N, pleaded that Sitalwala and Saidiillfth- 
wala wells were given to B, in exchange for 10 
Bighas. To this C.B. replied that it was an 
additional gift to his father B. by K. 

Neither the application of 24th March, 1893, 
was forthcoming, nor was there any mention 
in the mutation proceedings ba^cd thereon that 
the said two wells were given in exchange. 
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Evidenof Aet (I of 1872)—(Con^inwad). 

L. and N. wished to prove this point by oral 
evidence while C. B. contended that S. 92, 
Proviso (4), barred them from doing so. 

Held, by majority (Chatterji and Rattigan, 
JJ.) that the agreement or grant by way of 
exchange in respect of the land in suit was, in 
point of fact, a subsequent isolated fresh trans¬ 
action relating to that property alone, after the 
title to it and to the rest of the land granted 
by the deed of 1892 had completely vested in 
B, and therefore amounted to a ro-grant of it 
b> B to L and N and their father K, and could 
be proved by oral evidence. 

Per Johnstone, J —The evidence of the 
alleged exchange involves rescission or modifi¬ 
cation of the terms of the registered deed of 
1892 find IB therefore inadmissible (a). 

Held, filso, that, a suit for land falling within 
the definition of land given in S. 4 of the Punjab 
Tonancv..Aet XVI of 1887 is a ‘ land suit ” 
within S. 3 of the Punjab Courts Act XVITT of 
1884 The fact that the land did not fall 
within this definition when the cause of action 
arose or some change occurred therein after 
institution does not make the slightest diffei- 
ence in the nature of the suit (6). 

Held, further, that in the absence of express 
abandonment there is no .ibandonincnt in Law 
within the peiiod of Limitation. f)f course 
long unuxphuiiod delay in suing is relevant in 
certain cases (c). 

Pet Johnstone, J : —Question of admissi¬ 
bility of evidence is a point of law within 
S. 70'(6) of the Punjab Courts Act, 1884. Chou- 
dhri Bhagwan Singh v. Choudhri Navain 
Singh, 129 P.W.R. 19as. 

ClIArrKH,)l, JoiraSTONK AND RATnUAN, JJ. 

Uefercnces —(a) 169 P R. 1883, 30 P.R. 1884, 
14 P R 1889 , 9 A. 249 ; 11 B. 47 ; 14 B. 472, 
F. by Chatterji and D by Johoustono, 22 M 
264 ; 26 M 195 ; 27 M. .368, F. by Johnstone 
and D. by Chatterji; 5 O.W N. 206, F. by 
JoLTistono ; 62 P R. 1879, B by Chatterji; 
P.L.B. (1900), 459, B. by .lohnstono. (6) 20 
P.R. 1894; C.A. 1190 of 1906 (unpublished), 
F.‘, 31 P.R. 1906, D. (c) 85 P.R. 1892 ; 51 P R. 
1898 ; 43 P.R. 1901, F. 

(25) 8s. 92, 99 —S. 92, nature of barrier 
against extrinsic evidence provided bg~~ 
When extrinsic evidence may be given — 
Mffect of fraud and collusion—Suit for 
pre-emptioff—Transaction, whether sale or 
mortgage. 


Evldenee Act (I of 1872)— (Continued). 

The barrier against extrinsic evidence provid¬ 
ed by S. 92 of the Act is, by the exjjresa 
terms of the section itself, one to be used only 
as between the parties to the instrument, or by 
their representatives in interest S. 99 expressly 
gives a free hand to persons who are not in the 
above category, and, by necessary implication 
when road with S. 92, gives similar freedom to 
the executants of docmiients against such 
strangers.^ The object of S 92 is to bind an 
executant bj' his writing for the benefit of other 
party to the contract. Once the parties agree 
as to tbo nature and extent of their contract, 
S. 92 immediately goes out of the case. It exists 
only to control dispute between such parties 
or thoir representatives in iiiteUsst, Either 
bide may give extrinsic evidence to vary the 
terms of the document, if the issue regarding 
the real nature of the written traiisaotioii is 
one between the) parties thereto and a third 
person not bound by the wntmg. 

The moment an issue ean be raised as to 
whether oi not an apparent sale is a mortgage, 
or the like, it necessarily opens the field of 
extrinsic evidence to both parties. It is always 
open in a pre-emption suit for an apparent 
vendor and vendee, if they are agreed that 
there has been no real sale, to prove as against 
the pro-emptor, that, what seems on the face 
of the writing to bo a sale, was controlled by 
some agreement which bars, or places limita¬ 
tions on, the right of pre-emption Such 
agreement may be fraudulent and collusive, but 
does not pievont its being put forward as a plea, 
and evidonco being given to prove it. If the 
Gouit finds fraud and collusion, it will of course 
leliovo the pre-emptor against it. That is a 
matter for adjudication in each x><irticular case. 
The fact that a plea may bo made fraudulently 
or collusively is not itself any reason for 
refusing to admit it, or evidence m suiiport of 
It. flangabai v. Pandoo, 4 N.L.R. 115. 

Stanyon, a.j.c. 

(26| S, 93—Contract ambiguous on its face — 

Admissibility of evidence to show intention 

of parties—Cw. Pro. Code, 8. 622. 

A Distnet Judge held, that, a contract, com¬ 
pensation for breach of which was sued for, 
was ambiguous on the face of it. But, he held, 
that evidence was adpiissible to show the in¬ 
tention of the parties, and he acted up^n such 
evidence. Held, this was m contravention* of 
S. 93 of the Evidence Act, and illegal* within 
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Eirldance Aet (I of iS72)—(Continued). 

the moaning of S. 622 of the Civ. Pro. Code. 
Ji^nan v. Ah Tu, 14 Bur. L.R. 58. 

Fox, c.a. 

(26>a) S. 9S)—See No 25, sujira. 

(27) S. 105—RctiK'ment of dormant partner 
from partnership—Onus of proof. See Pabt- 
NunsHiP, No. 6, 75 P.R. 1908. 

(28) S. 106—Smt /of damages by legal 
representative of deceased person killed by 
accident while Iratelhng in' llailuay— 
Negligence—Burden o proof 

Where a smt was brought by the legal 
representative of a deceased peraon, who was 
killed at an accident, while travellnig m the 
tram of the defendant Company, the onus of 
proving that there wa.s no •negligence on the part 
of the Railway Company, lies on such Company. 

This decision is suiiported not only by the 
ruling in the case of the ffreat Western Railway 
Company of Canada V. Braid (1 Moore’s Priw 
Council Cases, New Senes, p 101), namely, that 
the fact of a breach on a line of Railwtv is 
prima facie evidence of improper construction 
or maintenance which it is for the Railway 
Company to rebut, but also by the general lulc 
of the law of evidence that when any fact is 
especially within the knowledge ofanv person, 
the burden of proving that fact is upon him 
(S. 306 of the Indian Evidence Act). The 
Madras Railway Company v. Ratilal 
Kalldas, 4 M L.T. 251. 

Daviks and Benson, 

Reference —1 Moo P.C. Cases, New Scries, 
p. 301. 

(29) 8 , 108—Presumption as to death— 
Person not heard of for seven years—Time 
as to when presumption arises—Onus 
S. 308 of the Evidouco Aet makes provision 
for the question whether a man is alive oi dead, 
that IS, whether he is alive or dead when the 
question is raised, and not whether he was 
alive oj dead at some anteecdent date; the 
law raises no presumption as to the time of his 
death, and the presumption that mav, in certain 
oiroumstAHcis, be laised, is a presumption that 
the man is dead when the question is raised, 
and not a presmnption that he was dead at 
some antecedent date. 

It is on the person, who alleges that the 
person was dead at antecedent time, to prove 
that fact by evidenee jgani Bhasan Banerjee 
y. Sarja Kanta Roy Chovdhury, 5 G.L.J. 649 
fell C.W.N. 88a=-35 C >St 

MaOI/KAN, C.3., ND Giudt, j. 


Evidenoe Act (1 of 1872)—(Conftntfed). 

(30) S. 311—Burden of showing gtxid faith 
where one party stands in fiduciary relationship 
to another—Whether all accounts on which 
contract is based should be proved to bo correct. 
See On . Peo. Code, No. 1, i2 C.W N. 1102 

(31) S. 115 - Law of estoppel m force in this 
cxiuntry. See Occupancy Holding, No. 1, 12 
C.W N. 72. 

(.32) S. 115—Representation by widow that 
she was competent to adopt—Widow adopting 
a person publicly—Suit by widow for declara¬ 
tion of her mcompctency to adopt—Adopted 
sou incurring heavy liabilities to maintain 
adoption against reversioner—Widow estopped 
from maintaining suit. See Estoppel, No 1, 
5A.L.J 568. 

(33) S 115-- Estoppel—Effect of recital in a 
deed, in an action not founded on it hut wholly 
collateral to it—Promise whether can be the 
foundation of estoppel. See Tkanskeb of 
Pbopeuty Act, No. 3, 11 0 C. 301. 

(34) S 115—h'istoppcl against a minor- False 
and fraudulent misiepreaentation by a minor 
—Principle of li.ibility See Conteaci Act, 
No 2, 5 A.L.J. 674. 

(.34-a) S. 115-Estoppel by conduct. Sec 
Estoi'PEL, No 2-a, 150 P.B. 1908 

(34-5) S. 116—Plstoppel by a tenant—Lease 
executed by a tenant in the name of the 
benamidar— Landlord^ the real ownet 
under this section. 

W’hcre a lease is executed bj a tenant in 
favour of the benamidar, the real owner,*iathcr 
than the benamidar, must be regarded as the 
landlord for the purposes of this section 

A person, having admitted that he is a bena¬ 
midar and not having shown any right to sue 
under the general law, has no right to sue the 
tenant for rent, and in such a suit the tenant 
can den) bis right to sue. Knppu Konsn v. 
Thirugnana Sammandam PiUai, 31 l\f. 461. 
Wallis, j. « 

Reference ■—SO M 245, J? 

(35) 8 s. 123, 124 and 162 — Income Tax Aet 
{IIof 1886), 8 s. 14, 26 and 38—8tatements 
before Income Tax Collector— 8 tate-docu- 
ments—Official communication—Pri vilege 
—Officer's lufibility to bring documents — 
Court’s power to record evidence—Validity 
of reasons for non-produUion—Disclosure 
fo Court no breach of official confidence— 
Documents produced on process of law. 
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Evidence &et (I of i9T2}~-(Concluded). 

Statements made before the Income Tax 
Collector do not relate to affairs of State ,ind 
80 are hot governed bv S. 123 of the Evidence 
Act. 

The Income Tax Collector, summoned to 
produce, is bound to produce the books in his 
possession, in spite of the Rules made under S. 
38 of the Inconic Tax Act, forbidding disclosure 
(o) 

Under S 1G2 of the Evidence Act, a witness 
should not decline to bring dociuiicTits to Oouit 
on the ground of privilege Under the same 
section, the Court has power to inspect the 
documents for the purposes of deciding objec¬ 
tions logaiding production or admissibility. 

3’hc pioMsioii rel.itiiig lo the iion-disclosure 
of information, given or obtained “ in ofhtial 
confidence,” does not apply to the production of 
documents m .i Court of .Justice 

Rule 16, fiainod uiidei S, 38 of the Tncoiiio 
Tax Act,-IS meant onl\ for the guidaiuoof the 
Income T.ix Ofiiccrs, and not foi tho preclusion 
of aiiv evidence being given in a Court of .lustice 

Orders under S 14 oi S. 20 of the Income 
Tax Act, deteiminiiig the .unouiit of income 
tax, arc not piivilcged documents. 

Documents produced oi st.Ui'iiients made 
under process of law cannot be said to be made 
or given ‘‘in official confidence” Venkata- 
ehella Chettiar v. Sampathu Chettiap, 4 
L.T. 317. 

Amnolu Wiiri’n, c j ,ani> SA.NK.AnANNAiu,j. 

References -(a) 3 Cainpb. .127 ; 2 ^f.ulr.is 
Sessions, 18G.1, 26 D. 281 (‘284), 11 and Appr , 
L R* (IflOO) Ch. .-147, D. 

(35-flt) S 124—See No ‘^^,suiJia. 

(3G) Ss 1.S7, 138 and 154—Examination of de¬ 
fendant as witness for plaintiff at the vei\ out¬ 
set of the case, propiiety of. Set* Res Jujiicatv, 
No 7, 116 P.W.R 19C«. 

(37) S 1.38 -See No .3G, supra,. 

(88) S 1.64—See No 3G, supra. 

j89) S. 157—Sec Nos. 2 and 7, supra. 

(40) S. 162—ScoNo 3,5, supia. 

Examination. 

(1) Board of ex.iminers, discretion of—Man- 
damas—Jurisdiction of the Court to intcrfeie. 
See Attorheyship Examination, No I, 12 
C.W.N. 873 

(2) Issue of commission for, of witnesses not 
■exempted by O.P.C., whether Civil Court has 
jurisdiction to order. See Commission, No. 1, 
3 M.L.T. 24G, 


Exchange. 

(1) —of parts of propel ty liable to partition— 
effected duiing suit for pie-oinption—binding 
nature of—on pre-emptor. See Act ITT 
(N.W.P. and 0 Lanii Revenue), No.4), 10 0 C 
.363. 

(2) Suit upon covenant in registered deed of 
exchange of lands—Special contract to indem¬ 
nify on deprivation. See Limitation Act, 
No C3, 18 M.L J 477 

Execution. 

—of document—Signing, whether nei <'hs.iry. 
See Stamp Act (Act T OP 1879), No J. U B R. 
(1907), 4th Qu.irter, Execution - Signing, 5 

Execution of decree « 

(1) Decree directing sale of ni] jote lands 
mortgaged^ Mot tgagor-judgment-debtor, tf 
competent to raise the, question of the sale¬ 
ability of the jetes, th exeeutiott — Saleabi¬ 
lity or otherwise of iiij jote lands, onus of 
proof of—(Regulation Jlluf lS7‘i), 8.11 — 
Sonlhal Pergunnahs Regulations -Settle¬ 
ment Court, decisions of — Suit, maintain¬ 
ability of 

Whole, ainoitg.ige decree distinitlv ;>rovidoB 
for the s.ile of certain nij jote l.iiids nioiigaged, 
.and diicets that the inortgage-di'lif must bo 
le.ilised, 111 tho first instarico, by the -..ale of the 
mortg.iged propertj, it is not open to tho 
mortg.igor-judgment debtor to oiijoi t to the 
execution of the decree on the ground lh.it tho 
jotes ai e not sale.ible. 

T'he onus is not on the deciee-bolder, m such 
a case, even if it were open to the judgment- 
debtor to laisc the question of tho sab ability of 
tho jotes to show that the jotes are s.ileai,le, but 
on the judgment-debtor to prove that the jotes 
.lie not s.ile.iblc. 

In tho absence of a decision of aiii' settlement 
Court oi of a decision by any Civil Couit on 
the question of the transforabiJitv of these 
joles, a suit for the sale of such jotes inoitgagod 
dot's lio 111 tho Cml Court. Kartik Saha v. 
Nilambar Singh, 7 G L.J. 101. 

Rampini and Mookeiwre, 30 

(2) Plaintiff obtaining deoteefor part of his 
claim—Apjpeal as regards part dismissed — 
Plxecution of decree—Right to prosecute 
appeal. 

A plaintiff, who has obtained a decree for part 
of his claim and haS appealed as regards the 
part dismissed, is not debarred from prcnocutxng 
the appeal because he has begun to cxjbute tho 
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Execution of dtone—{Continued). 

said decree. Reghn Hal v. Bandu, 31 P.B. 
1907 (P.B.) =04 P.W.R 1907-1 P.L.B. 1908. 

BkIO, JOIINRTONK AND BaTTIGAN, JJ. 

Beference —82 P.B 1RG8, overruled 

(3) Time fixed for filing petition—B'atlure— 
Striking off petition—No disposal of peti¬ 
tion—Pending 

Whore, in tho case of a dcoroo-holdcr who 

had applied for execution as against mudgment- 

debtor residing outside the |urisdictioii of tho 
Court, tho Court, which, under the nreum- 
stanoes, had tho power, under S 22.3 of the 
Civ. Pro. Code, on tho application of the doeroo- 
holder to transmit the decree to .mother Court 
for execution, without any such .ipplicatioii, 
gave the plaintiff a week to appl\ for a.i order 
of transmission, and, as he did not so apply, 
struck off tho potitioii on the seventh day, held 
that this was not a disposing of tho petition 
and it should still be treated .is ponding (a) 
Pan-Chagnula Subpahmanyam Aiyerv. Poli- 
palli Rangiah. 17 kl.L .J. 61G=3 M Ti T. 2ol 

Wau.is, .1. 

Refeience —(a) 27 A. 3.34, ]{ 

(4) — Limitation—Apphcationin continuation 
of previous proceedings in execution. 

On tho 7th Dot ember 1903, tho s,ile of cer¬ 
tain immoveablo pioperty, which h.id been 
attached, was ordered On tho 30th January, 
1904, the Amm reiiorted th it he had been nn- 
iiblo to hold tho sale, as there woio no bidders 
Notice of this fact w.is gnen to the decree- 
holder and ho w.is alknvod time till the 10th 
Febriniry to pay in fees foi a fresh sale On that 
date no steps having boon taken by the decree- 
holder, the case was ordered to be stmek off 
“ for the present ” On tho 13th .fanuarv, 1900, 
tho decree-holder .igain applied, asking that the 
property, which w.i,s still under attachment, 
might be sold Held that this w.is not a fresh 
.ipplieation in execution, but merely ‘ an appli- * 
cation to revive the former jmxseedings, and was 
not barred bv lymtation. Mujib-ullah v. Umed 
Bibi, A.W.N. (1908), 227 

Aikman, j. 

References •—0 C W.N. .347 : J8 A 482 and 9 
M.f.A, 324, It. 

[1)) BJxceiUioti proci,6dings~Svit—Sale by 
mortgagee of propei ty not mortgaged, vali- 

. dtfi/ of, where to be questwned — Cir. Pro. 
Godfi (XfV of ISSit), S. 4i3—Guardian 
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and Wards Act (XL of1858), S. 3—Appoint¬ 
ment of guardian ad litem other than the 
Certificated guardian. ' 

Where a puisne mortgagee, who was nob 
made <i party to the suit of tho prior mortgagee, 
instead of proceeding agaimst tho property sold 
in oxoention of tho decree of the imor mortga¬ 
gee, piuceoded against other properties of the' 
mortgagor and sold them. Held, that it was a 
matter to bo complained of and (if wrong) 
remedied m execution proceedings and not bv ,a 
separate suit. 

If a person, who Wras not a certificated guardian 
of the minor, was apponitud a guardian aA litem 
at .1 time when Act XIj of 18,58 was in force : 
Held, that tho passing over of tho certihuiit- 
ed giiardi.in Wiis not more than an inogu- 
laritv and would not of itself vitiate either the 
decree jiasscd or a sale consequent upon such 
decree (ir). Jogeshwar Narain y Lala Hoora- 
lidhap. 7 C L.J. 270 

WOODKOKI'F, AND CoXi:, Jl 

Reference --{a) 29 A. 2‘.X), R 

(G) Sale of ancestral propertg —Civ. Pio. 
Code, S. 320—Rules framed bg hooal Got- 
eminent—Application under Rule 17 
(XIII-A) 

One of sevoi.il cu-owiiersof ancestral piopoity 
which had been sold bv tho Collector undei the 
Rules framed In the J.oe.il Oovormueiit under 
si'titioii 320 of the Code of Civil Procedure 
applied uikUji Rule 17 (XII) to h.ive the* sale 
.set .tside upon the ground of material irregulari¬ 
ties in the conduct of the sale causing sub¬ 
stantial loss. Another of such co-owiiois, whilst 
the first application w.as ponding, applied under 
Rule 17 (XIII-A) to have the sale set aside, 
making .it the s.iino time the necessary pay¬ 
ments into Court required bv the Rule 

Held that, upon the presentation of the latter 
apphc.ition under Rule 17 (XIII-A), tho CoUcc- 
tor was bound to sot aside the sale, and was in no 
way precluded from so doing by the existence of 
tho foimoi application under Rule 17 (Xll) 
Tulsi Ram v. Izzat Ali, A.W.N. (1908), 77 -5- 
A.L.J. 253-30 A. 192. 

StaNDKY, C.J , AND BUTtKlTl’, J. 

References. —23 C. 68G , 29 C. 1, R, 

(7) Decree on appeal—Orufiml decree modi¬ 
fied—Civ. Pro. Code, S, 230—Limitation. 
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Execution of decree—(Con(t»u«d). 

Where the appellate Court modifies the 
original dociw, it ih the decree of the appellate 
Court Ohat can be executed ; and limitation 
runs from the date of the aiipellate decree. 

So the period of twelve .\ears, prescribed by 
S. 280 of the Civ. Pro. Code, must be counted 
from the date of the decree passed on appeal. 

Mahomed Mehdi Bella v. Mohini Santa Saha 
Chowdhry, 34 C. 874 =-7 C.L J. 

Ramvim, An. c 3 , AND Shaufuddin, j. 

Hefettnce .—25 C. 594j F. 

(8) Application for — Avteud^ii.deeree, limita. 
lion in case of. 

Held, that an application for execution, made 
after three years from the date of the original 
decree, but withiii three months of the date of an 
amendment of the decree, liy which it bcc.Hno 
for the first time capable of execution, was 
within limitation Husammat Zuhra Bibi v. 
Mnsammat Zulaikha Bibi, 10 O.C. 22. 

('iT\Mn.,n, .1 c. 

llefeiences —24 A. :KX), 17 A 80 20 M 

780, F. 

(0) Stay of execution-impossibility of res- 
torinrj parties in statu quo— Appeal. 

The fact that it would be impossible to restore 
the parties in statu quo may or may not be a 
ground for granting a stay of execution of .i 
detToe ; but it does not rondei the order refus¬ 
ing the stay a “ judgment.” No appeal lies 
from such older Kodiva Sahib V. Syed 
Rahimatalla Sahib, 8 1\I Ti T .807 
White, c j and Mu.Lim, 3 . 

Reference . —^24 M. .858, F. 

(10) Transfer to another Court—Powei of 
Court, to which deciee has been transferred, 
to grant permission to continue execution 
proceedings begun upon the application of a 
decree-holder since decea'<ed — Civ. Pro. 
Code, S. S3S, 

Held, that the Court to yvhich a decree has 
boon transferred eanuot give permission under 
S. 232 of the Civ Pro. Code, to continue exe¬ 
cution proceedings begun upon the applic.ition 
of a decree-holder, since deceased. Such per¬ 
mission can be granted only by the Court 
which passed the decree. Nazhat-nd-dawla 
Abbas Hassan Khan y. Prince Wala Kadar 
Hnsain Ali Mirza, 11 O.C. >112. 

ClIAMIEK, J.C., AND GlUFFIN, A.J.C. 

Reference .-Ml C. 488, B. 


Bxeention of deovoe— (Con/tnt<ed). 

(11) Execution of decree, application pr, on 
the last day of twelve years succeeding the 
date of the decree—Civ Pro. Code, 8^30. 

The applicant obtained a decree against the 
respondent on the 11th April, 1895. He made 
several applications for execution from time 
to time. The last application was dated 
the 11th April, 1907, being the last dav of 
twch'e y ears succeeding the date of the decree. 
Held, that the application could not be granted 
(a) Deoki Nandan y. Saiyed Nazir Hasan, 
11 O.C 57 

Evans and Chamieu, j.c s 

References —(o) 6 M ,859, not 18 A 482 
(489) and 21 A. 155, E. 

(12) Sale in execution of decree of inferior 
Court by order of Court of higher grade— 
Second apj>eal where decree of lower Court 
executed by a higher Court — Ctv. Pro. 
Code, Ss. and 2H5. 

The respondent obbimcd a decroo against 
the appellants in the Court of the Muiisift in 
execution of which certain property of the 
appellants was attached The MunsifT submit¬ 
ted the usual sale statomunI to Government in 
ordei that the sale of the property which was 
ancestral, might be sanctioned under S 20 of 
the Oudh Laws Act. The sale was sanetjon- 
od, but, before tbe sanction reached the 
MuiisifT'.s Court, the propel tv was .ittaehod by 
the oidei of the Subordinate Judge in exo- 
eution of .1 decree obtained in his Court 
by a third partv. The Subordinate Judge 
puiporting to act under S 285 of the Code of 
Civil Piocedurc scut for the file of the execu¬ 
tion pioteedmgs from the Jlunbiff’s Court and 
caused the pioportv to be put up foi sale ui 
execution of thi' Munsiff’s decree. 

Held that, having regard to the provisions 
of S 285 of the Code of Civil rrocodiiro, the 
order of the Subordinate Judge was illegal; 
he ought to have sold the property in execution 
of the deeux) pa.ssod by himself and ought not 
to have executed the decree passed by the 
Munsifl. 

Held, further, that the proceedings before 
the Subordinate Judge were, under S. 244 of 
the Code and a second appeal was admissible. 

Kalka Prasad v. Saiyed Akbar Ali, 11G C 41. 

Chamieu, j.c. 


376.8- -31 
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.'Sxeoation of decree— 

((IS) Decree-holder putting property to sale 
mthout disclosing his hen, fffect jf-Pur- 
chaser without notice, liability for the un¬ 
disclosed hen — Civ, Pro. Code, Ss. 237 
and 287 

Held, thiit a person who has c.iusod the pro¬ 
perty of his judgment-debtor to be sold in cxe- 
cution cannot afterwards set up any claim of 
his own against that property unless he shows 
that the purchaser purchased with liotice of it 
(a). Baldeo y. Auean Sing, 11 O C 206. 

Evass, j. c. 

References .—-{a) 22 11 686; 10 C. 609; 15 
M. 412 ; 5 O.VV N. 497 ; 20 B 290; 16 A 478 , 

1 B 314 ami 12 B. 678, B. 

(14) Decree as onginallij ftamedint apable of 
oi’ecuiion—Articndment of decree — tlimita¬ 
tion Act (.XF of 1877), Sell, IT, Arts, 178 
and 1?V. 

\ decree for sale was obtained on ainoit- 
gage. The decree was made absolute on ,lrd 
February, 1903. Bv mistake of the rourt 
or its otticers, the decree ordered the sale of a 
village which did not in fact exist. The deeiee 
holders ajiplied foi coiroction of the deciee, 
and on 14th November, 1903, the correct name 
was substituted Within thiec years from 
that date but upwards of thice vears fiom 
that of the order absolute, the decico-holders 
applied for execution of the decree. Held, 
that the application w.is within time. A 
decree ordering sale of a non-existent village is 
incapable of execution, as it would be impossi¬ 
ble to comply with the provisions of the law 
aa to miikiiig and affixing proclamation on the j 
property {a). Biharl v. RUal, 5 A L J. 403. 
AIKM4N ANIl KaHAMAT lll’KAlN, JJ. 

Refetence —17 A. 39, relied upon. 

(ir>) Judgment-creditor coming to terms with 
his judgment-debtor — Effect—Awtion pur¬ 
chaser applying to have order setting aside 
sale rescinded must .show that the order 
had been improperly obtained. 

If a judgment-creditor coiucs to terms with 
hiK judgment-debtor, it is, as against the auc¬ 
tion purchaser, equivalent to a receipt in full 
of the decretal amount b\ the judgment- 
creditor. » 

Where a sale is set aside by the order of the 
Court, it lies on the auction purchaser when 
applyifig to have that ord-ar rescinded, to show 
that the order had be® improperly obtained, 


Execution of decree—(Coattuued). , 

e.g,, by showing that, at the time of the older, 
the judgment-creditor had not been satisfied. 

Ha Sein Bnwin y. Mahomed Hassim, *14 Bur. 
L.R. 176 

Ormond, j. 

References 23 B 723, 1 C W.N. 703, U. 

(16) Refund of money realized in execution 
of a decree afterwards reversed in appeal 
— Jjimitation— Execution of decree stayed 
by injunction —Procedure. 

On the 7th October, 1901, an ex patte decree 
on a mortgage was p.is'sod in favour of the appel¬ 
lants. Before, however, the decree was made, 
the appellants had obtained an injmictioTi re¬ 
straining the lespondents from realising ceitain 
monei' deposited in Court to their credit \ftcr 
this decree was passed, the appellants withdrew 
out of this amount Rs. 19,041. The decree 
was set aside on the 9th July, 1904 The suit 
was retried , and, on the 17th September, 1904, 
the C'Oiu’t of First Instance made a deciec in 
favour of plaintiffs for Rs. 17,711-7-0. Tins 
deciec was affirmed by the High Court on the 
18th Deceiubei, IJKIG. On the 17 th Septemlier, 
1007, the respoiidontb applied for a refund of 
the dilTcrcnce (Rs 1,804) between the sum 
lealmed by tlie plaintiffs and the sum fm.illy 
decreed , 

Held, that the plaintiffs were at liberty to 
proceed cither by appliCiition or by suit (a), and 
that the application was not barred by limita¬ 
tion (o). Bithal Das v. Jamna Prasad, 
A W N (1908), 206 = 5 A.L.J. 527 
Banuhii and Richards, .tj. 

References —(a) 10 M 1 A 203, 28 A fj65 
and 29 A. 143, R. (b) 28 C. 113, D. 

(17) Aj^dication for time~"Slep in aid of 
execution ”—Previous application barred — 
Notice on judgnient-debtoi — Estoppel. 

An application for tune is not a step m aid 
of execution and does not prevent subsequent 
applications from being barred (a). * 

A judgment-debtor is not estopped from con¬ 
tending that a previous application ior execu¬ 
tion was barred by limitation merely because 
notice had been served on him and he did not 
appeal to contest the proceedings (5). Umed 
Ali V. Abdul Karim, 8 G.L.J. 193. 

STBPHKN and HoLMWOOD, JJ. 

Beferevces.—{a) 27 0. 286 ; * O.L.J. 240, F, 
{b) 8 0 . 51 and 23 C. 374, distgd. 



485 


DIGEST OF CASES. 


486 


fExeeuMon of Awvw—[Continued). 

(18) Order in execution proceedings, effect of, 
as res judicata--Ltwtla^ion Act, S. 19, 
application of, to execution proceedings — 
Civ. Fro. Code, S 2S0. 

Held, that orders in execution proceedings are 
binding on the parties in all subsequent proceed¬ 
ings in that suit on principles analogous to 
those of res judicata. 

Held, further, that the effect of the previous 
order must be confined to the point actually- 
decided. 

Held also, that the provisions of S. 19 of the 
Limitation Act cannot affect the absolute 
prohibition, against the granting of an applica¬ 
tion after twojvc years from certain dates, 
imposed by S. 230, Civ. Pro Code (a). Bhl- 
kharl y. Ganri Shankar, 11 O.C. 220. 

Evans and Gunkvmn, a j. os 

Be/h-ences ~{a) 11 B. 637 , 14 B. 20G , 18 C. 
631 and 110 C. 67, li 

(19) Approptiation of debt due to two persons 
towards a debt due against one of them 
alone—Amendment of plaint 

Held, that, in execution of a decree obtained 
against one person alone, a decree-holder is not 
entitled to have a debt due to that person and 
another jointly realised and applied towards the 
discharge of his decree (a). 

Where a plaintiff sued on a promissory note 
in favour of himself and others who were added 
as defendants, on the plea that he alone was 
not.entitled to the amount claimed, the plaintiff 
was allowed to amend his plaint so as to claim 
jointly for himself and the added defendants. 
B(jai Bahadur Singh y. Jang Bahador Singh, 
11 0 C. 225. 

Chamieu, j c. 

Beferencea.—{a) 1.3 Q.B.D. 535 and L.E. 
(1891) Q.B.D. 609, B 

PO) Limitation—Application in conimuation 
* of previous proceedings in execution. 

On the 7th December, 1903, the sale of certain 
immoveable property, which had been attached 
was ordered. On the 30th January, 1904, the 
Amm reported that he had been unable to hold 
the sale, as there wore no bidders. Notice of 
this fact was given to the decree-holder and he 
was allowed time till the lOfch February to pay 
in fees for a fresh sale. On that date, no steps 
havmg been .taken by the decree-holder, the 
case was ordered to bo struck off “ for the 
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present.” On the 13th January, 190G, the 
decroc-holdor again applied, asking that the 
property, which was still under attachment, 
might bo sold. Held, that this was^ot a fresh 
application in execution, but merely an apiili- 
cation to revive the former proceedings, ,ind 
was not barred by limitation. Hujib-ullah v 
Umed Bibi, A.W.N. (1908), 227. 

Stani,hy, c j., and Banurji, j. 

Heferetices .—6 0 W.N. 347, D 18 A. 482, B. 

(21) Application by decree-holder for payment 
of money deposited in Court—Ste 2 > in aid 
of— 

An application by a decree-holder to the 
executing Court for payment to him of a cei- 
t. 1,111 sum of inonej deposited in Court ui p.irtial 
satisfaction of the dcci’oe is not ordinarily an 
application to take some step in aid of execution 
within the ino.ining of Ait 179 (4), Linnt.-irtion 
Act, 1877. 

The “ fiuits of the execution of decree ” 
postulate suiely that the decree h,ib boon 
exc'cuted, .iml the p.irtial fruits of the oxeeiition 
of the decree equally postulate that pro tanto 
the decree h.is been executed. I’o take steps, 
therefore, to acquiie those fruits c.innot logical- 
Iv be regarded ,is a stej) tow.irds executing the 
decree; for ex hijpothesi the decree iiuist h.ive 
been executed (in whole or in part as the case 
may be) before those fruits, whether in whole 
or in part, can be acquired, whereas the expres¬ 
sion “ step in .lid of execution ” must clearly 
mean that the deercs) has not boon executed 
when that step is taken Kasu Y. Atar Singh, 
103 P 11 1908 (F B )=142 P.W.R. 1908 (F-B). 
CLAIIK, C j , AND OHATTICiUI AND RaTTIGAN, JJ. 

Beferences —107 P.R 1881 ; 88 P R. 1884 ; 
27 P.R. 1888 , 18 P R 1904 ; 76 P R. 1904, 8 0. 
89 ; 100. 649; 11 0. 227 ; 23 0 196 | 10 C.W.N. 
28, F.\ 11 kl. 174 , 16 M. 452 , 17 M 166 ; 22 B. 
340 ; 6 A. 366 ; 12 A. 399, not F 

(22) Claim to attached property—Questions for 
determination — Possession — Constructive 
possession—Civ. Pro. Code, Ss 278, 280, 
281. 

Tn an investigation under S. 278 as to move¬ 
able property, what the Court ha.s to detormino 
IS merely the question of possession, and the 
Court cannot go into the question of title. 

If the Court finds the claimant to be in 
possession, the only other question that can be 
considered is whether that possession is really 
on account of or in trust for the judgniciit- 
debtor (a). . 
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Bxeoation of deevee—(Continued). 

The words “ possessed ” and “ possession ” in 
Ss. 279 and 280 are not used in a restricted 
sennas relating to mere tangible or phjsical 
possession- They include constructive posses¬ 
sion or possession in law (6). Po Ky» v. 
Lutehminappian Ohetty, 4 L.B.H. 289. 

Robinson, j. 

References —(a) 4 C. 402, It. ; 27 M 07,29 
C. 54.3; 2 L.B.H. 152, b\ (b) 27 M. 07, F. 

(23) Ambiguous or defective decree—Decree 
interacted with reference to the pleadings 
in the suit. 

Where a Court has to oxocuh' a di-croo which 
is badlv drawn up and ambiguous, it is per¬ 
missible to refer to the pleadings in the suit m 
which the decree w-is passed, ni order to 
ascertain its precise meaning Nisar Husain 
Y. Allah Bakhsh, A.W N ^lOOH). 257^5 A L.J 
742 

StANLKY, C.J., AND UlNKUJl, J 

References .—A.W.N. (1890), p 75; 1‘1 V 
343; 18 A. 344; N.W.IMLO. Rep. 1870, 
p. 415, R. 

(24) Decree nisi— Decree absolute—Civ. Pro 
Code (Act ZIV of 1883), 8. 2ii~Transfer 
of Property Act {TV of 1883), S. 93. 

An application for redemption or foreclosure 
under a deoroo ntst is not ,in application iii 
execution under the Civil l'roOi*dure Code, but 
must bo made in Court under the Transfer of 
Property Act; .and, until a decree msi is made 
absolute, there.is no decree capable of execu¬ 
tion. Sip Jehangip C. Jehangip v. The Hope 
Hills, Ltd., 10 Bom L R. 1057, 

Maclkou, 3. 

References —21 C 818,22 B 77, F 

(15)—of person.al decree against Shebatt of 
idol, property sought to be sold in execution of 
—Suit foi docLaratiou that proports is endowed, 
maintainaliilitv of. See Civ Prio Cook, No. I 
156, 12 C W.N.4108. 

(26) —of personal decree against Shebatt— 
Attachment of immoveable propertj —Objection 
that proportv is debutter, validity of—S. 244, 
Civ. Pro. Code, See Cjv Piio. CoDt,, No, 157, 
12 C W.N. 310. 

(27) Execution prooeedmgs subsequent to 
trial oPthe suit are not j:,dioial proceedings. 
See SANijTiON to PaoBECL'TO, No. 2, 3.^ 0. 133. 
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(28) —, property attached in, claimed as trust 
property—Order dismissing claim whether ap¬ 
pealable—Order to form subject matter of sepa¬ 
rate suit—Proper procedure for investigating 
claim. See Civ Piio. Codk, NVi 1,58, ISTM.LJ. 
21 

(29) Apphcation, though defective, containing 
prayer for issue of notice, under S. 24S, CPC, 
enabling—to proceed will s.ive liiiiitation See 
Limitation Act, No. M.1, 18 M L J 14. 

(30) —, stop m aid of, -.ipplic.itioii for recog¬ 
nition by transferee decroe-lioldci, whether a 
-Sec LiMiTM'iey At 1 ', No. 134,18 M L J. 24. 

(81) Plaintifl challenging a decree in execution 
of which Ins propcrt> was attached—V.ilue of 
suit See Court PhiKs Act' (YU ok 1870), 
No. 16, 7 0 L J. 86 

(32) Decree for possession of equiti of redemp¬ 
tion—Decree-holder wrongfully obt.nniiig pos¬ 
session of jiroperti instead of (sjuitv of rodtnnp- 
tion 111 execution of tlie decree—Suit liy mort¬ 
gagee claiming restitution of piojierti See Cn . 
Pro Codk, No. 183, 5 P.R. 1907 

(3.J) Pa> meut of process foes, unaccompanied 
lij any apjilic.ition asking Court to take some 
specification whethui gives a fresh starting 
point for limitation Sou Limitation Aci, 
No. 1.31, A W N. (1908), 74 

(84) —b\ survivor of two joint decree- 

holders—Heir of a decree-holdet, right of, to 
execute decree. See An VII ok 1889 (St c- 
ci.ssioN Ckutikicatj.), No. 3,10 O.C .878 

• 

(35) Conditions under whu-h <i jinoi applioa- 
tioii for e.xocutioii will be treated .is pending 
and as not barred bv limitation—Arts. 178 and 
179, Limitfition Act Sec Ijimita'i ion Act, 
No 121, 18 M L J. 46. 

(J6) Ijimitation for—, on withdrawal of appeal, 
whether to be eounted from date of original 
decree or from ditto when appellate Court ac 
cepted withdrawal and closed the matter—Limi¬ 
tation for execution of original decree. See 
Limitation Act, No 1:80, 87 P L R 1!K)8. 

(37) Whether an executing Court can sell what 
the judgmout-debtor himself is unable to alien¬ 
ate privately. See Moiot.agk (Gknehal), 
No. 5. 7 P.W.R. 1908 

(38) Application bj decree-holder for—before 
realisation—Right of his representatives to 
rateable distribution. See Civ« Pro. Code, 
No 36b, 3 M.L.T. 249. 
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Sxaotttioa of deeree—(Contmued). 

I 

(39) Attachment of judgment-debtor’s pro¬ 
perty—Alienation by judgment-debtor before 
■ order of attachment was served upon him— 
Whether valid. See Civ Peo. Codb, No. 181, 
1 Sind L.R. 176.. 

(40) —Auction-sale—Decree-holder bidding 
for property with the permission of Court— 
Bight of set-off. See Civ. Pno Code, No. 199, 
.10 Bom. L.R. '296 

(41) One of several decree-holders a minor— 
Extension of time—Minor’s right to execute 
whole decree. Sec Limitation Act, No 12, 7 
C.LJ. 308. 

i(4‘2) Right of morlgagoe-docrce-holder to 
attach property—Application in execution— 
Suit. See TiiANSFEii of PnorEiiTY Act, No 71, 
10 Bom. L.R. 274 

(43) Whether right to profits not yet accrued 
can be attached m Bee Civ Pro. Code, 
No. 174, AW N. (1908), 101. 

(44) Question relating to execution, discharge 
or satisfaction of the decree—Contest between 
holder of a decree for an undivided share of 
joint property and an auction-purchaser 
pendents lite. See Civ. Pno. Code, No 140, 

A. W.N. (1908), 9.S. 

(45) Decree declaring wife’s rights to future 
residence and maintenance—Whether relief can 
be granted in execution proceedings See 
Restitution op Conjugm. Rights, No. 1, 1 
Sind L.R 184. 

(4C) Order to plaintiff to take steps under 

B. 331, Civ. Pro. Code—Whether propci disposal 
of execution petition. See Oiv Pro Code, 
No. 180, 3 M.L.T. 295 

(47) Effect of reversal of decree on appeal— 
Maintainability of suit. See Civ. Pro Code, 
No IGl, 35 C 2G5. 

(48) Power of executing Court to refer to 
judgment .ind other documents to interpret 
decree—Divergence betwe.en decree and judg¬ 
ment—Decree-holder to be directed to apply 
for amending the decree—Pra( tico. Sec De- 
CREE, No. 4, 60 P.W.R. 1908. 

(49) Decree under S. 88, Transfer of Pro¬ 
perty Act—Application for order absolute for 
sale—Whether application for execution of 
decree. See Transfer of Property Act, 
No. 64, A.W.N. (1908), 103, 

(50) Limitation —Notice to judgment-debtor, 
under S. 248, Civ. Pro. Code, in execution of 
an application ’ not in accordance with, law. 


Exeeation of decree— (Continued). 

effect of, m saving limitation. Sec Limitation 
Act, No. 126, 125 P.L.R. 1908. 

(61)—, property put up to auction in—Pur¬ 
chaser not making deposit at once as^ required 
by S. 306, C.P.C.—Fresh sale for leas sum to 
decree-holder—Validity and regularity of first 
sale—Right of second purchaser to claim 
compensation for loss resulting on second sale. 
See Civ. Fro. Code. No. 201, A.W.N. (1908), 
107. 

I 

(52) Sale of immoveable property--Property 
purchased by decree-holder—Decree-holder fail¬ 
ing to obtain possession of property after sale 
confirmed —Property in the hands of judgmeut- 
debtor—Suit by decree-holder’s assignee for 
possession of land barred by S. 244, C.P C. 
See Oiv. Pro. Code, No 142, 5 A.L J. 285. 

(63) —,yvhethcr the only point involved in ad- 
mini.stratioii suit—Limitation. See Civ Pro. 
Code, No, 131, 12 C.W.N. 614 

(64) —.Appeal from decree—Appeal not press¬ 
ed—Limitation. See Limitation Act, No. 128, 
A.W.N. (H)08), 161. 

(55) Auction puichaser representative of 
judgment-debtor, not decree-holder—Judg- 
ment-dcbtoi’s application under S -SIO-A 
being allowed—Appeal by auction purchaser, 
yvhether lies See Civ. Pro Code, No. 207, 
A.W N (1!K)8), 157. 

(56) Order disallowing claim under 8. 278, 

C.P.C , for w.iiit of prosocution—Conclusive 
unless suit is brought under S, 283. See Civ. 
Pro. Code, No. 186, HOC 180. 

(57) —allowuig instalments—tSxccutmg Court 
to reconsider whole matter afresh with a view 
to substitution of some new scheme of instal¬ 
ments. St'c Act XVII op 1879 (Dekkuan 
Aguicurtuhist’s Rei.ief), No. 7,10 Bora. L.R. 
638. 

(58) Attaohinent before judgment—Other 
attachments—Difference. Bee Mardmakka- 
thayam Law, No 2, 23 T L R. 57. 

(59) Convenience of parties to bo consulted in 
construing S. 649, C.P.C.—Expression ‘ Court 
which passed the decree* in 8. 232, C.P.C., 
includes Court which gets jurisdiction owing to 
a transfer of jurisdiction. See Civ. Pro. Code, 
No. 1.30, 12 C.W.N. 869., 

(60) Decree attached by two persons—Sale by 
one attaching ‘crediter—Deposit to set aside 
sale—Title to deposit. See Civ. Pbo.» Code, 
No. 203, 12 C.W.N. 800. 
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Bxe«ation of Amvw—{C ontinued). 

(61) Application for transmission of decree— 
Execution—Court which should issue notice 
undec, S. 248, C.P.C. See Civ. Pbo. Code, 
No. 118, 12 O.W.N. 897. 

(62) Date oE issuing notice under S. 243, 
C.P.C.—Date oii which Court orders issue of 
notice—Limitation. See Limit/vtion Act, 
No. 187, 5 A.L.J. 624. 

(63) Application to sot a.side sale for non-issue 

of notice to applicant—Sale at an undijrvaluo— 
Order dismissing application not covered by 
S. 812, C.P.C.—Order covered by S 244 (c), 
C.P.C.—Appealable as decree-Previous execu¬ 
tion of decree does not make S. 244 {c) inappli¬ 
cable. See Civ. Pbo Codk, No 210, 10 Bom. 
Tj.K. 752. * 

(64) Sale-Property purchased subject to a 
mortgage—Purchaser’s right. See Drcbke, 
No. 6, 36 0 . 877. 

(05) Questions arising in execution—Legal re¬ 
presentatives of debtor -Docroo-holder—Sons of 
a deceased Hindu debtor can raise question of 
illegality or immorality of their father’s debt, in 
execution proceedings—Separate suit, not per¬ 
missible—Limitation. Soc Civ. Pro. Code, 
No. 153, 10 Bora. L R. 939. 

(06) Sale in execution of decree for share of rent 
—Efiect. See Run. VIII ov 1819 (Pdtni), No. 1, 
8C.L.J. 664. 

(67) Reversioners brought on record as Hindu 
ividow’s representatives—Competency to object 
in execution—Suit by reversioners for declara¬ 
tion that property was not liable to be sold 
ill execution—Maintainability See Giv. Pro. 
Code, No. 150, 5 A L.J. 74,5. 

(68) Question whether property, subject of 
mortgage-decree, belongs to judgment-debtor or 
stranger to bo tried in regular suit and not in 
execution. See Hindu Law (Will), No 4, 8 
O.L,J. 20. 

(69) Power of Court m execution to grant in¬ 
stalments m payment of decretal debt under 
S. 20, Dekkhan Agrioalturiat’s Belief Act, oven 
where instalments are refused at the time of the 
decree. Sec Acx XVII op 1879 (Dekkhan Aobi- 
CULTUBiaT’s Relibp), No. 8, 10 Bom. L.R. 677. 

(70) Right of mortgagor, not paying money on 
date dxed by decree against him, to obtain 
possession of property in execution-proceedings 
—Proceedings subsequeat to decree for sale 
under S. 88, Transfer of “Property Act, nature 
of,, fle« Tbakbpkr op Prope^tv Act, No 55, 3 
M.L.T. {581. 


Ezeention of decree— (CoiMifuded). 

(71) Applicability of rule of res juiieaia to- 
execution proceedings. See Res Judicata,. 
No. 6, U.B.R. (1907), Civil Procedure, 1.. 

(72) —of simple money dooroo, sale m pursu¬ 
ance of—S. 99 of the Transfer of Property Act, 
effect of, before and after such sale. See 
Transfer of Pbopertv Act, No. 68, A.W.N. 
(1908), 49 

(73) Judgment-debtor’s partner’s bid not 
accepted on first day of sale—Subsequent 
understanding between partner and the decree- 
holder not to bid against each other and that 
partner would get property for decree amomit 
—Property purchased by deoroo-holder—No 
fraud bi docree-lioldor to justify cancellation 
of sale See Fraud, No. 2, 13 C W N. 18. 

(74) Application for execution'of decree against 
a wrong person or dead person— Buna fide mis¬ 
take—Stop m aid of execution. See Limitation 
Act, No. 128.a, 35 0 1047. 

(75) Decree transmitted to another Court for 
execution—Suit butwoon decroe-holdor and 
judgment-debtor in Court to which decree 
transmitted—Court executing decree conipotcnt 
under S 243, C.D.C , to stay execution pending 
suit See Civ. Pro. Code, No 1,32-a, 130 P.R, 
1908. 

(76) Execution of decree for rent due— 
Third person’s property unintentionally sold in 
execution—Plaintiff omitting to notify thatr 
goods wore his—Plaintiff’s conduct no estoppel. 
See Tort, No. 6, 129 P.R 1908. 

(77) Right to recover losses and expenses 
contingent on an uncertain future event iii—. 
See Decree, No 7, 2 Sind. L.R. 38. 

Executor. 

(1) Will— Executor teho once acts under a 
will cannot renounce the duties — Practice—Suit 
for accounts f ram executor—Af^licatvon W taJee 
accounts on the footing of mlful default — Prac¬ 
tice as to making the application—Heir suing the 
executor for accounts — Limitation—Limitation 
Act {XV of 1877), 8.10, 8ch. II, Art. 120. * 

In law a very small interference or inter¬ 
meddling with the estate of his testator, on- the 
part of a party appointed executor under a will, 
is sufficient to charge him with liability as 
executor. 

An executor, onc4: having acted unquestion¬ 
ably as an executor, cannot renounce that 
character and all the liabilities ^faioh attach to 
it; having once acted, the subsequonb renun- 
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Executor—(C oatintied). 

t 

oiation ]» void, and he continues liable to be 
sued in the character of an executor (a). 

In anhction against an executor for accounts, 
it 18 not necessary, when making a reference to 
the Commissioner’to take accounts to, give leave 
to the plaintiff to make an application to have 
accouDts taken on the footing of wilful default 
pending the reference. Modern practice allows 
of an order charging wilful default being made 
at any time during the continuance of the action 
on a proper case being shown. 

In a suit brought by the plaintiff against the 
executors of the will of her grand-^athor, pray¬ 
ing for a declaration that in the events that 
had happened, she was entitled absolutely 
and solely to the property left by her giaiid- 
fathor, and for account of the propeity in the 
hands of tho executors, the plaintilT is only en¬ 
titled to accounts from the defendants for six 
ye.irs preceding the suit, as she took no intoro.st 
under the” Will and the executors wore not 
trustees for her and the property did not vest in 
them for any specified puiposo in her f.x\oor 
Such a suit is not a suit for the purpose of follow- 
in trust property in the hands of the Executors 
and Trustees. Ayshabai v. Ebrahim Haji 
Jacob, 10Bom.L.B. B. 304-= i M.L.T. 

379 . 

Da VAR. j. 

Reference —(a) 1 Y & J. 40!>, followed 

(2) Also residuary legatee—Mortqaqe by — 
Legatee’s right to impeach—Legacy chaiqed 
on immoveable property—Priority -Notice 
—^Constructive n otice — Delay—Consent 

A mortgage by an oxcentor, who is also 
residuary legatee, to secure his private debt, 
though valid as against creditors, iii<ir\ be set 
aside, even at the suit of a pecunuirv' legatee , 
for, the nature of the claim of a legatee may lie 
ascertained from tho will, whereas, if a raison- 
ahlo time has elapsed since the death of the 
testator and then the executor duals with the 
residue as his own, tho purchaser mav, in tho 
abs^ihee of notice to tho contra r}-, assume that 
the debts have Ixseii paid or that there are other 
assets for payment of the debts, if anv (a). 

When the mortgage was executed years after 
tho time fixed in the will for payment of the 
legacy and the legacy had remained unpaid, the 
lapse of time was a circumstance that might 
be taken into consideration in determining 
whether the executor was acting with tho 
consent of the legatee. , 


Bxecator—(Concluded). 

Held, that m the ciroumstanoob of the present 
case the rights of tho parties remained unaffect¬ 
ed by the delay. The Bank of Bombay v. 
Snleman Somji, 12 G.W.N. 993 (P.C.|/ 

Lord Macn.ai.htkn, Lord Atkinson, Siu 
Anuukw Scoblr and Sir Arthuh 
Wilson. 

Itefeiences —(«) 1 Oh. 908, D., 17 L R. (Ir.), 
301, B. 

(3) PorsJn who owes money to tho deceased 
accepting the executorship—Debt becomes at 
once assets—Limit.ition would not niii as long 
.Is executorship remains See Limitation, 
No. .5, 10 Bom. I. R. 340 

(4) Right of one of several exocuttS's to chal¬ 
lenge geimiuonesb of will, of which probate had 
already been granted and from which lie applied 
to have his name struck out. See Puobatk, 
No 2, 12 G.W.N '57‘>. 

(.7) Executrix—Power to possess estate as 
against Court of Wards claiming on behalf of 
residuarv legiiteo See Ooi'RT di-’ Wards, No. 1, 
12 G.W.N. 1005 

(0)—of Mahomcdiiii takes whole estate of 
testator, uudci Probate and Admiiiistratiori Act, 
and IS trustee. Sec Mahomkdan L\w (PAim- 
TiON), No 1, 13 C W.N, 1.5.3. 

Executor de son tort 

T’osition of admmistratoi pendente lite after 
suit—IntcrfereneA'. See Admin isthatou, No. 1, 
12 C.W N. 237. 

Ex parte decree- 

(1) Practice — Suit set dow^for hearing before 
the date fixed in summons—Civ. Pro. 
Code, Ss. 68, 69, 96, 100, 101, IIH and 
113—High Court Buies, Nos 111 and 112. 

The plamtiH is not entitled to have a suit set 
down foi an ex parte decree liefore the date 
fixed in the summons for the hearing of the 
suit, oven though the defendant has not filed 
his written statement witlun four weeks from 
tho date of the service of the summons as ro- 
qmred under Rule 111 of the High Court Rules. 
Ohirajlal Paaaohand v. Hormuaji Edulji 
Bottlewalla, 10 Bom. L.R. 301. 

Sib Law'hence Jenkins, c.j., and Batche¬ 
lor, 3. 

(2) Application ftr,setting aside ox parte 
decree—Where security m required qp, such 
application—Whether such security shoUd 
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fiBx parte decpfle— 

not be excessive—Whether such security 
should not be in excess of (he value of the 
\nortgaged property in suit. 

WhereSjn an applioation to set aside nn ex 
_ parte dooreo passed in a suit on a mortgage 
bond, whereby property is mortgaged for Rs. 
6,000, which is presumably worth more than 
that sum, an order is made directing the ex 
parte decree to bo set aside on the defendants 
furnishing security for Rs. 10,000, atyj on their 
failure to do so, upholding the decree. 

Held that the security required by the lower 
Court was excessive, and it was ordered that 
the security be reduced to Rs. 1,000 to be fur¬ 
nished within .1 mouth from the date of the 
order and that, on such security being given, 
the case should be restored to the file for trial. 
Maong Sein v. Apmugam C b e tit y. 14 
Bur. L R. 214. , 

Irwin, o.c.j., and Ormond, j. 

(3) Application, on behalf of minor, for 
adjournment, to enable production of evidence, 
rejected—Vakil of minor, who presented ap¬ 
plication, informing Court that he had no 
instruotions, and abstaining from taking far¬ 
ther part in ease—Minor not represented by 
guardian ad litem—Deotee passed against minor 
whether to be considered ex parte. See Civ. 
Pro. Codk, No. 95, 3 M.L.T. 226. 

(4) —, conditions precedent to setting aside 
—Duty of Court where conditions not fulfilled 
—Defect whether cured by subsequent deposit 
of decretal amount. See Smadl Oausr Courts 
Act (IX OP 1887), No. 1, 6 A.L.J. 296. 

(5) Appeal from ex parte decree and applica¬ 
tion to set it aside, whether may be proceeded 
with simultaneously. See Civ. Pro. Code, 
No. 91, 12 C.W.N. 885. 

(6) —against karnavan—Right of seshagars to 
contest validity of the decree in a fresh suit. 
See Marumakkatkavam Law, No. 3, 23 T.L.R. 
41. 

(7) —against several defendants—One of the 
defendants applying to have it set aside—Court 
setting aside decree as against all defendants— 
Validity. See Crv. Pro. Code, No 93, 4 M.L.T. 
230 . 

(8) Adjourned date of hearing—Party not 
appearing after filing written statement—Can 
apply to set aside decree. See Civ. Pro . Code, 
No. 92, A M.L.T. 216. 


Expert!. 

j 

(1) Market-value of land—Opinion of expert 
witnesses as to value—How far expert evidence 
to bo guide. See Act I op 1894 (Land Acquisi¬ 
tion), No. 14,10 Bom. L.R. 907. 

(2) —with special skill employed to supply 
particular boilers—Duty to exorcise skill 
without relying on others—Failure—Negligence 
—Damages. Soe Contiuct Act, No. 15, 13 
C.W.N. 59. 

(3) Expert opinion, valuo of. See Lunacy, 
No. 1, 10 Bom. L.R. 1004. 

(4) In cases under the Land Acquisition Act, 
Courts rely far more on evidence of sale than 
on expert opinion. See Act 1 of 1894 (Land 
Acquisition), No. 3-a, 10 Bom. L.R. Qlh. 

I 

Fair eommeot. 

Limits of newspaper enticism -Imputing 
commission of cnminal offence to person 
whether. See Libel, No. 1, 12 C.W. N. 490. 

Family arrangement. 

—agreement among eo-parooners not to par¬ 
tition, to what extent binding -Consideration. 
See Hindu Law (Partition), No. 2, 12 
C.W.N. 79.3. 

Fatal Accidents Act. 

See Act XIII of 1855. 

Financial Commissioner. Punjab. 

Authoritv of, over litigation in which flovern- 
ment is eoncerned. See Civ, Pro. Code, No. 249, 
104 P.R. 1908. 

Filhery. 

(1) Independent julkar—Proof—Navigable 
river—Survey map—Map for private pur¬ 
poses—Comparative value. 

Unless .A person can establish his right to a 
fishery, independent of his right to his esUte, 
ho can have no title to .iiiy such right in a 
navigable river, or .uiy part thereof lying out¬ 
side the liouiidarios of his estate. 

What evidence is necessary to prove the gftxnt 
of an indepondont right of fishery in a navigable 
river discussed. 

Upon the documentary evidence it was held 
that the lower appellate Court was m error in 
finding that plaintiff had proved an indepen¬ 
dent julkar. , 

The presumption of law is that, m the ab¬ 
sence of evidence to the contrary, survey maps 
prepamd for public purposes by responsible 
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•flahery—( Cofielud0d). 

'Officers of Government 'Jire entitled to more 
teliancc than maps prepared for private pur- 
poeea in a private suit. MftthttVib Nftth v. Sib 
Ghandra Boie, l2iC.W.N. .334. 

Bbett and Sharpuddin, jj. 

( 2 ) Public narngable river, fishery in—Arm 
of the river ceasing to be an arm ofafiote- 
ing rtver, effect of. 

When, on aocouiit of a change in the course 
of a public navigable river, an arm of the 
river ceases to be an arm of the flowing river, 
the person who had a right of fishery in the 
river ceases to have any nght-tO'it; it becomes 
the property of the adjacent owner. lahaa 
Chandra Dass Sarkar t. Upendra Math 
■Ghoih, 12 C.W.N. 559. 

Habington *ani> Holmwgod, jj. 
Eeferences-.—n W.R. 27 ; 32 C lUl . \V R 
.(18C4), 108, B. 

(3) Fishery rights on certain pjrtions of land 
—Transfer of land by sale certificate— \ 
Whether fishery rights can exist separate 
from the land. 

Fishery rights in water ui certain burrow-pits 
cannot exist separate from the land, and such 
rights would not roinam after the transfer of 
such land to a stranger. Sarat Chunder Roy 
Ghowdhry v. Jatindra Nath Mukerjee, 35 C. 
614. 

BBRm’, J. 

(3-o)—right, grant of, independentlj of interest 
in land. Sec Act Vlll op 1885 (BranAn), 
No. 24, 7 O.li J. 152. 

(4) —rights, whether land within meaning of 
Land Acquisition Act—Whether a right to bti 
actjuired imdcr the Act. See, Act I ok 185)4 
(Land Acquisition), No, 1, 7 C L .1. 446 

Forest Rights. 

—, Suit to recoier money payable in lospect 
of—Three j ears’ rule of limitation laid down in 
Bch. Ill, Art. 2, cl. (5) of the Bengal Tenancy 
Act—Money payable in respect of—not rent 
niifler S. 3 of the Bengal Tenancy Act. See Act 
VIII OF 1885 (Buni.al), No. 24. 7 C.L .J. 152. 

Forfeiture. 

(1) Effect of forfeiture of .wiccstral property 
of a criminal, subject to Punjab Custoinarv Law, 
for absconding or committing a crime, on right 
of inheritance of his male lineal descendants or 
oollaterals—Extent of mterest thus forfeited. 
Bee Cbim. Pbo. Code, No, 1, 19 P.W.R. 1908. 


Forfeiture— (Conciuded). 

(2) —of tenant’s rights—Tenant not denying 

his tenancy but denying landlord’s title—Dis¬ 
claimer. See IjANdlord and Tfjjant, J/bv. 1, 
12 C.W.N. 625. / 

(3) Denial of title by one of sevoral joint lesuoes 
- Forfeiture— Receipt of rent from tenant aftet 
denial of landlord’s title—Effect. See Tbansfkb 
OF Pbopebty Act, No. 78, 12 C.W.N. 587. 

(4) Lessee’s failure to rc'hew lease. See Trans- 
KKR OF Pbopruty Act No. 76, 4 M L.T. 316 

Forma Panperia. 

(1) P. irty suing in, not satisfied with prothoiio- 

tary’s decision—Application to judge in cham¬ 
bers. See High Court Rui.f.b (Bowiuv), No. 2 
9 Bom. L R. 476. * 

(2) Suit ni—Withdrawal of suit on compromise 
—Payment of Court-fees. SeeCiv. Pro. Conn, 
No, 249, 104 P R 1908. 

Fraud. 

(1) PleodiMps, statements in—Particulars 
ikould be given—Issue on ftaud -Praotioe. 
Where fraud is set up, the particulars of it 
must be given and it must be liased upon a 
spccifieatioii of the acts relied upon as WiU- 
stituting fraud. Where no stieh particulars 
are given in the plaint, the Court must require 
the pl.iintiff to amend his plaint by sjiecifying 
the fraud alleged, and iii case of failure by bira 
to amend, ihe Cour! -ihould refuse to enter 
into the question. 

It IS desiralile to impress upon Suliordiiiate 
.ludges thii supreme importance and necessity 
of insisting th.iit .1 ease of fraud shall not lie 
the subject of .i more, vague allegation in the 
plaint or written statement; but that it shall 
be supported by particulars : and that, if that 
condition is not complii'd with, the party rely¬ 
ing on a i.ise of fraud, shall not bo allowed to 
raise that e„ise in the f(irm of an issue. It is' 
generally mlvisable, indeed, when framing an 
issue oil the point of ftaud, to set forth in the 
lasuo itself a brief statement of the fraud alli^- 
ed, or at least to refer to the passage in the 
I pleadings where it is specified. Balaji Rdoji 
Kolhe y. Oangadhap Ramkriihna, 10 Bimi. 
L R. 276=32 B. 265. 

Chandavabkah and Knight, j,i. 

(2) Sale—Setting aside of sale—Bespondertt 
in England -Service — Practice. 

Where, on the first flay of sale, the judgment- 
debtor’s partner’s bid was not .accepted%ind»o® 

3763-82, 
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Fraud— tContirtwd). 

the second day, there was some understanding 
between her (the partner) and the decree-holder 
thatKh^^ey Would not bid against each other but 
that she •^vQuld get the property back for the 
amount of the decree, and the property was 
purchased by the decree-holder, 

Aal'f, that there was no fraud on the part of 
the decree-holder which would justify a Court 
in setting aside the sale. 

The respondent having left tor 'England, 
notice of the appedl was served on him through 
appellant's agent in England appointed for 
that purpose, the notice having been made over 
to the appellant’s Vakil, who tmnsmitted it for 
service to the agent in England. Satiih Chan¬ 
dra Mukerji ». Col. A. R. Porter, 13 C.W.N. 
18=4 M.L.T. 421. 

RaMPINI, C.J , AND RyVES. J 

% 

Beferences: —33 M. 227 (P.C.), relied on ; 19 
hi. 815, R. and t G. 34G, Diet. 

'‘(3) Colourable and colludve tramaction be- 
• iumn tm parties~For defrauding a thtrd 
I. party—Decree upholding transaction as 
‘ valid —Effect of decree upon subsequent suit 
betieeen same parties—Parly precluded 
■ from setting up Ins own fraud—Public 
policy —Res judicata— Estoppel — Compass¬ 
ing object of the fraud unnecessary. 

Where two parties enter into a sham trans¬ 
action with a fraudulent intention, and such 
sham is kept up by one of the parties in a suit 
between' them and a third party, the action of 
such party is none the less fraudulent and 
Cjpllusive, even though, as the result of that 
suit, the fraudulent transaction has not bene¬ 
fited the other party. And whore a decree is 
passed in such suit, upholding the transaction 
as valid and binding, the party cannot subse¬ 
quently be allowed to allege his own fraud for 
the purpose of escaping from the consequence 
of the decree thus fraudulently and collusively 
o]bteined (a) —Per Miller, J. 

Where the decree of a Court has been passed, 
upholding a certain transaction between the 
parties to a suit, neither party will be after¬ 
wards allowed to aay that the decree was the 
msuR oi collusive arrangement arrived at by 
tH^ in order to carry out a scheme of fraud, 
and that it should therefore be treated as 
a ’ nuJlRjt, Madi the state of things which existed 
fed ,4ho passing >(« such decree be 
Rahinij J. 


Fraud—(ConftnuAf). 

The decree in the last case is regarded aa* 
subsisting and effectual decree, so that the 
question covered by it is treated as res jufiicatai 
—Per Abdur Rahim, J. 

Also, where two persons have combined to 
defraud a third person and succeeded in their 
effort, without obtaining a decree of the Court, 
the Court will not permit one of the parties to 
show that the transaction between him and the 
other party to the fraud was not really what iij 
purported to be, and that it does not therefore 
bind him. In this case the Court refuses on 
grounds of public policy to help a man who by 
his act has imposed upon another, to get rid oi 
the consequences of that act against himself (6'). 
— Per Abdur Bahim, J. 

« 

Even whore there was no actual necessity in 
the suit for propounding tho nominal and color¬ 
able nature of tho transaction, still the putting 
the contnvance into use, with a view to effec¬ 
tuate the fraud, is sufficient to estop the party 
from setting up the shamness of the transaction. 
— Per Abdur Rahim, J 

The effect of an apparent transaction, general¬ 
ly,—and especially when such transaction hast 
been confirmed bv tho decree of a Court,—can¬ 
not be got over by showing that tho real trans-. 
action was something different (c).— Per Abdur 
Rahim, J. Kondeti Kanna Rao v. LolIa> 
Nukamma, 4 M.L.T. 331. 

Midleb and Abduh Rahim, w. 

'i Beferences .—(a) 10 M. 17,18 M. 378 and 20r 
' M. 326, V. . 85 C. 551, D (6) 11 B 708 ; 18 M. 
378 and 20 M 326, B. (c) 27 M. 28, D. 

(4) —by co-partner while acting pn his own 
' separate suicoant and not as firm’s agent— 

Whether such fraud imputable to firm— Hat~ 
Material alteration by partner to set up 
exclusive title to debt—Suit on behalf of firm, 
maintainability of—Whether claim to be dii-. 
j allowed to the extent of fraudulent partner’s 
I interest -Apportionment before dissolutiqn. 
See Pabtnebshh’, No. 1, 12 C.W.N. 716. 

(5) Puffing statements, if fraudulent. See 
CoPYKiGHT, No, 1,12 C.W.N. 758. 

(6) Letters of Administration obtained by 
fraud—Effect on position of such adminis¬ 
trator—Validity of receipts granted by him for, 
all moneys received by him as such. Seo 
Lettekbof Administbation, No. 2,12 C.W.N- 
802. • 
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Frand— (^owjitded). 

(7) Parky seeking to avoid contiaot on tbo 
ground of fraud or uddce influence—Party must 
give in* his pleadings full particulars of the 
circumstances on which he relics—^Broad gene¬ 
ralisations not sufficient. See Uhdub Infi.u- 
KHCB. No. 1, 8 O.L.J. 135. 

(8) —can never be assumed, but must be 
proved. See Act XVIII of 1884 (Pcnj 4R 
CouuTs), No. 6, 143 P.W.R. 1908. 

(9) Allegations of fraud must be specific— 
General allegations insufficient. See Auction 
Sale, No. 1, 13 C.W.N. 87. 

* » 'r < 

(10) Suit for declaration that decree was frau¬ 
dulent—Farther relief See Si'ecific Belief 
Act, No. 9. 8 C L.J 485 

t 

Fraudulent transfer. 

(1) Sale of projierlf/to defeat claim of creditor 

—Oood faith—Burden of proof. 

A owed if certain sum of money to a creditor. 
When the latter was pressing for payment, the 
debtor executed a deed of sale of certain im¬ 
moveable property to his brother. Subsequent¬ 
ly, the creditor sued the debtor, obtained a decree 
and sued for a declaration, that the proporty'in 
question was the property of his debtor alleging 
that the sale was a fraudulent and collusive one, 
in order to defeat the plaintiff’s realising his 
debt. Held, the circum-stances of the case 
showed that the debtor placed the property, 
by means of the sale, beyond the reach of his 
creditors, and that it was fraudulent. Held, also, 
the burden of proving that he bought the pro¬ 
perty,in good faith and for valuable consideration 
lay upon him. The Dwe v. A. L. Y. B. 8. 
Allugappa Chetty, 4 Ij.B.B. 211. 

HautnoiSl, j. 

References :—25 B. 202, B.; b Bom. Li.B. 142, 

F. 


Futura va|ei. 

Decree directing payment out of—. See CoM- 
STBUCTioN (of Decbbes), No. 1, 4 M.L.T. 330. 

Oeaeval Claniee Aet. Z' 

(1) S. 2 (12)—Agent to the Governor at 
Yizagapatam, whether a District Judge. See 
Act VII OF 1889 (Succession Cebtificate), 
No. 2, 18 M-Ii J. 252. 


(2) See Act X of 1897. 

(3) See Act I of 1899 (Bengal). 

(4) See Act I of 1904 (Bombay). 


Qift. 

(1) Father giving land to tans—Sons dead — 
Son's wife and children suing father for 
possemon—Entry in revenue Register by 
thugyi —Entry to the effect that father 
sent sons with letter declaring his wishes-^ 
Report to thugyi could not effect the gift — 
Children wronglg joined as plaintiffs — 
Duty of Subordinate Court —Pyatbaing, 
meaning ofS. 35, Evidence Act, 

The plaintiffs alleged that P.G., their hus¬ 
bands’ father, gave his paddy land to his sous 
, and transferred it to their names in the revenue 
register. On the death of their husbands they 
and their children brought a declaratory suit 
! against P.G. and prayed for possession of the 
land. The evidence in the case consisted of an 
entry made by a thugyi or revenue surveyor in 
the revenue register, the entry being that P.G. 
sent his sons with a letter doclanng his wishes. 
The plaintiffs did not allege that the gift lu 
question was offocted by the report to the thugyi; 

Held that what the plaintiffs had to prove 
was gift made, and that the report to the thugyi 
could not effect the gift; 

Held, also, that the entry could only be 
proved with the letter that accompanied it, but 
not otherwise 


(2)—of property—Fraudulent intention never 
carried out—Suit to recover such property— 
Conditions for recovery of such property—Bur¬ 
den tJf proof. See Tb^nhfeb, No. 1, 4 N.L.B. 
26. 

Freedom of Religion Act. 

See Act XXI of IS-W. 

Full oirnep 

Juristic definition of—Whether full owner in 
possession can, by his crime or absconding, 
cause forfeiture ef reversioner’s interest* See 
Cbim. Pko. Code, No. 1, 19 P.W.R. 1908.' - • 


Held, further, that their children wore wrong¬ 
ly joined as plaintiffs, as they had no rights to 
possession of inherited propertj during the life¬ 
time of their mothers. 

The duty of a Divisional Judge is to follow, 
not cnticise, the rulings of the Chief Court, to 
which he IS subordinate. 

A pyatbaing, as its name implies, is the foil 
cut out of revenue register IX, and given to the 
person who reports any matter to the thugyi. 

j 

When a thugyi or revenue surveyor is eEamm» 
ed, he may be asked to prove t^iat he madb 
entries m the ordinary coursa^^uf hift dttty in 
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9Ut—{Conlnmud). 

Toveaue register IX, and those entries may be 
put in evidence under S. 36 of the Evidence 

Aot.*-Hij|laaiig Vo Oaang v. Ha Shve Bvin, 14 

Bur. L.i7v 30 = 4 L.B.B. 231. 

InwiN, J. 

^1-a) Lnjaerfeci gift—CowrVa power to con¬ 
strue it as trust-Trustr-Creation of trust— 
Donor's intention and acts—Indian Trusts 
Act {Uof1882), Ss. 6, 6. 

Where there has been a clear in'tention to 
make a gift, but on account of some omission 
on the donor’s part, that intention has failed, 
the Courts will not erect a trust on the imper¬ 
fect gift (a). 

Where the intention is to make a gift, and 
the intention has failed for want of transfer, or 
any other cause, the Courts will not convert 
what was meant to be an out and out gift into a 
trust. The intention in doubtful oases, may be 
shown in favour of the contention that, although 
words of present gift were used, a trust as meant 
by the donor or settlor having done everything 
in his power to divest himself of the beneficial 
ownership, more especially in the way of interest. 
Where, however, the Courts can find from the 
facts of any individual case, that although the 
words used arc words of present gift, there was 
an unmistakable intention of the donor to 
constitute himself a trustee and to create a 
trust, effect may bo given to the true intention. 
The question whether the donor intended to 
make an out and out gift or only to create a 
trust, is one of fact in each case (6). 

In the case of a gift the donor must intend 
to part entirely with the property at the moment 
«f completing the gift. If he expres.ses that 
intention, but fails to carry it out, there will be 
an imperfect gift which the Courts will not con¬ 
vert into a trust. But where the donor or the 
grantor uses words of present gift, but has no 
intention of partmg with the property, but only 
with the benefioial interest, it might be right to 
look to the real meaning rather than to the 
verbal form, and, if that real meaning can be 
positively ascertained, give effect to it. 

It is clearly necessary to the creation of a 
trust that the author of the trust should express 
that intention in some words which can leave 
no doubt that he did mean to accept the position 
of a trustee. Conduct which might be deemed 
eondiffiive in England very likely to bo a 
tMao^loim and misleading guide in India where 
the of life are o^n widely different 

tsoat> Ansa whMi prevail in the west. 


Ottt—{Concluded). 

r 

Beading Ss. 5 and 6 of the Indian Trust Act, 
1882, together, the legislature seems to have 
meant that a specific oral declaration of trust on 
points (a) to (d) would be enough to create a 
trust without transfer where the author was 
himself the trustee. Haosherihav B. Nariel- 
walla V. Avdeshir 8. NftrielvalU, 10 
Bom.L.B. 1209. 

Beaman, j. 

'References ;—(«) 4 De G.P.J. 274, W .; 34 
Beav. 628. D.(6) 17 Ch. D. 416; L.B. 19 Eq. 
233; L B. 18 Eq. 14, R. 

(2) Deed of gift limiting rights of donee— 
Condition that donee should keep property for 
life—Declaration that donee or his heirs to have 
no claim to property given—Construction— 
Absolute ownership conferred on donoo. See 
Customs (Punjab) Iniiebitance and Succfs- 
BiON, No. 2, 72 P.W.B. 1908. 

(3) —of immoveable property—Deed registered 
after the donor’s death—^Validity. See Tbans- 
FEB OP Pboperty Act, No. 80, 10 Bom. L.B. 
536. 

(4) Unregistered instrument—I nvalid— 
Donor’s tenant attorning to donee. See Tkank 
FER OF Property Act, No. 81, 4 M.Ij.T. 327. 

(5) Awans of Find Dadan Khan ta'hsil of 
Jhelum District—Gift by father of self-acquired 
land to daughter and her inheriting such land, 
distinction between, as affecting daughter’s 
powers of disposition. See Customs (Pusjab)- 
iKHERITAMCK'ANn SUCCESSION, No. 13, 121 P B 
1908. 

(6) Transfer of property in lieu of dower debt 
IS a sale, not gift. See Mahomehan Ltw 
(Dower), No. 3, 13 C.W.N. 160. 

(7) —by a Sikh Jat in favour of is.sue from 
Mahomedan woman—Validity. See Mahomf- 
DAH Law (Legitimacy), No. 1, 190 P.L E. 1908. 

(8) —by father in favour of daughter of 
agricultural land—Daughter marrying in ani^her 
district—Befusal of sanction by Deputy Com¬ 
missioner—Revision. See Act XIII op 1900 
(Punjab Land Amenation), No. 2-o, 8 P.W.B. 
1908 (Rev.) 

Oood faitii. 

Proof of—of a transaction whore one party 
stands in fiduciary relationship to another—All 
accounts fonnmg basis of contract need not be 
proved, See Civ. Pro. Code, Vo. 1,12 G.W,N. 
1102 ,* 
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•omnno^al. 

Authority of Financial Commissioner, Pun¬ 
jab, over litigation in which, is concerned— 
Bight df Covmment Advocate to represent 
Secretary of State. See Civ, Pro. Gooa, 
No. 249. 104 P.R.* 1908. 

Oovernment kill. 

Whether enhancement in Government Kist 
payable by mortgagor or mortgagee—Law re¬ 
quires mortgagee to bear burden if not relieved 
by his contract—Question depends on construc¬ 
tion of mortgage-deed. See Construction (of 
Dkkos), No 4, 18 M.L.J. 31. 

Ooverament Tenants Aot. 

See Act Ill of 1893 (PuNjraB). 

Orama Natham. 

Bight of Revenue authorities to grant jmrtions 
of grama natham—Common Law of the 
country—User of the site by villagers, 

Acoordiqg to the Common Law of the country, 
the control of “ Grama Natham ” vests in the 
Revenue authorities, and they are at liberty to 
grant portions of it at their discretion to persons 
who apply for it for building purposes Until 
It is appropriated in this way to the use of some 
definite person, it is usual for the villagers to 
make use of it m any way that suits them best. 
They throw rubbish on it, graze their cattle on 
it, use it as a latrine and the like, and they are 
rareli interfered with. But it is always under¬ 
stood, that this use is permissive on the part of 
the Government, and that the Government has 
the right at any time to appropriate it for any 
special public purpose, or grant it to an indivi¬ 
dual for building purposes. The ColleetoP of 
the Oodaveri Dietrict «. Jannavala Pedda 
Rengayya, 4 M.L T. 440. 

Bknson and Bhashyam Aiyenciar, II. 

Grant. 

(1) Reg. XIX of 1793—8. 37, Act XI of 1859 
—Sale of the v%Hage tn question under the 
jiroviSions of Act XI of 1859—Swl by 
purchaser for recovery of possession or for 
*asse8simnt of rent and mesne profits—BigAf 
created under grant, an encumbrance. 

Some years before the grant of the Dewani to 
the East India Company, a Zemindar, who held 
certain villages under the Mahomedan Govern¬ 
ment, made a rent-free grant of a certain village, 
the subject-matter of the dilute in the present 
case, to one D. The grant being rent-free, I> and 
his heirs continued to be in possession of the 
village as rent-free from the time of the grant 
to the date of the Dewani and thereafter until 


GruH—(Cowdadad). 

the present day. After the acquisition of the 
Dewani by the East India Company, attempts 
were made to re-assess all the landyf^ the 
Bengal Province, and in 1773, a settlrarient of 
the villages including the village in question 
was made and the said village was assessed at • 
certain amount, the assessment being accepted 
by the Zemindar. The Zemindar took upon 
himself the liability to pay the revenue assessed 
on the village in dispute and continued to pay 
the same. The proprietors of the estate fell into 
arrears of the September kist of 1900, and the 
villi^e was sold under Act XI of 1859. Where¬ 
upon the purchaser instituted a suit for recovery 
of possession or for assessment of rent of the said 
village and for mesne profits. lleVi, that the 
right created under the grant was an enoum- 
brance, and that the encumbrance was created 
before the Permanent Settlement. The pur¬ 
chaser (the plamtifi) nould not be afiected by 
the laches of the defaulter or his predecessors. 
He was entitled to hold all the lands of the 
estate in the same condition as they were at the 
time of the Permanent Settlement. He was 
entitled to recover the amount asse-ssod at the 
time of the Permanent Settlement, with ceases 
according to the Cess Act. 

Held also, that 8. 37 of Act XI of 1859 does 
not avoid encumbrances of every kind nor does 
it allow the purchaser to assess rent higher than 
that paid from before the Permanent Settlement, 
notwithstanding that no rent was levied from 
a long senes of years; the rent is not enhanoe- 
able according to the law now in forco, as the 
lands must be considered to be comprised in a 
tenure existing from before the Permanent 
Settlement. Brindaban Behavi Lai v. Bha- 
vani Bahai, 35 C. 931. 

Mittba and Bell., ji. 

Reference :—11 M.I.A. 152, R. 

(2) Endowments for religious purposes and 
personal grants—Applicability of S. 4 of Pen¬ 
sions Aot. See Act XXUl of 1871 (Pensions), 
No. 1, 17 M.L.J. 549 = 3 M.L.T. 104. 

(3) —By Government of revenue of a village 
—Grantee can bnng under cultivation un¬ 
cultivated or unassessed land and profit by it. 
See Practice, No. 1, 10 Bom. L.B. 531. 

(4) —relating to establishment and mainten¬ 

ance of Thakurs—Right of Hindu widow to ques¬ 
tion validity of such grant by her husband in 
his will. See Hindu Law (Wills), No. 5,12 
C.W.N. 808. * . 

(5) See Construction of Deeds. ■ 
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Cuardlas and Minor. 

(1) Suit fiyr account by minor against his 
agent-‘Advanees mads for minor's benefit 
•‘^^uarduxn’s povur to bind minor—Prin¬ 
cipal and agent. 

Where a minor comes to Court to have an 
account taken as between himself and his agent, 
and it is found on taking that account that the 
agent has made certain advances to the guard* 
ian of the minor and that those advances buid 
been applied for the benefit of the minor, it was 
held that the agent ought to bo allowed those 
advances in taking the accounts. 

Where the plaintiff seeks relief from a Court 
administering equity, he must do equity him* 

self. 

« 

A guardian cannot bind his minor ward by a 
personal covenant (a). Surendra Hath Sarkar 
V. Atul Chandra Soy, 34 G. 892>= 7 C.Ij.J. 87. 

MaCLBAN, C.J., AND HoLMWOOD, 3. 

Reference 11B. 551, i\ 

(2 )—Bond by guardian—Liability of itUnor— 
Necessaries—Bond to keep alive debt due for 
necessaries, when binds minor’s estate ~ 
Limitation—Personal liability. 

The proposition that a guardian of a minor 
cannot bind his ward personally b^ a simple 
contract debt, by a covenant or by any promise 
to pay money or dam^es, is subject to the 
modification that the promise will not bind the 
minor, unless it has been made merely to keep 
alive a debt, for which the ward’s property was 
liable (a). 

Where the promise is to pay money, which 
has been expended for necessaries, the estate of 
the minor may be liable, not on the promise, 
but because the money has been supplied (6). 

It is established law that a guardian cannot 
bind his ward’s estate, except by a document 
purporting to bind it. 

When a third person enters into dealings 
with the guardian of a minor, and advances 
money for necessaries for the minor or for the 
benefit of his estate, and takes a bond for the 
debt from the guardian, the responsibility rests 
on him to take care that the bond is so drawn 
as to render the estate of the minor in law liable 
for the debt. Bhaval Bahu v. BaiJ Math 
Partap Maraia SinBh, 12 C.W.N. 256 =3 
M.L.T. 166 -86 C. 820. 

BrBTT and HoDMWOdO, 33 

Befeflsneett:—{a) 26 M, B. (6) 17 M. 306, 
B. (cj9QB. 


Goavdiaa and Mlmt— {Continued). ^ 

(3) Surety of guardian—Liability—Contract 
Act (IX of 1873), S. 138—Property not 
specified «k the application for appointment 
of guardian, dealings isith—Ouardians and 
Wards Act (VIII of 1890), S. S5—Assign¬ 
ment of bond, if must be in writing—Mis¬ 
take and misrepresentation, if ground for 
avoiding bond —ilftnor— Estoppel. 

When the bond executed by a surety on the 
appointment of the guardian of a minor’s pro¬ 
perties under .\ct VIII of 1890 did not impose 
any limits. 

ifeld—that his liability extended to the 
guardian’s dealings with properties other than 
those specified in the petition for the appoint¬ 
ment of the guardian. Estoppel cannot be 
pleaded against a minor. 

An administration bond is not invalidated 
by reason of mutual mistake on the part of the 
Court and the surety, or misrepresentation by 
Court (a). 

The liability of the guardian extends to pro¬ 
fits actually received, or profits- which could 
have been received but for his gross and wilful 
default. He is not bable for the profits of pro¬ 
perty in the wrongful posso-shion of a strangei. 

The law does not require a written assign¬ 
ment by the District Judge of a guardian’s 
bond Barat Chandra Roy Chowdhury y. 
Rajoni Mohan Roy, 12 G W.N. 481. 

MiTBA and CaSPBRS!!, 33. 

References-.-(a) 10 C.W N. 673 = 33 C* 71S, 

F. 

(4) Minor—Removal of certificated guardian, 
effect on attainment of majority by—Suit 
instituted without next friend, effect of~- 
Irregularity -Civ. Pro, Code, Ss. HO and 
578. 

Held that, where a guardian has been duly 
appointed, the ward will not attain his major¬ 
ity till ho attains the age of 21 years, even 
though the guardian be removed before the 
ward attains that age (a). 

Held further, that a suit should not be dis¬ 
missed by reason of the fact that the plaint was 
presented by a person who was a minor at the 
time, but the proper course is to give an oppor¬ 
tunity for steps being taken to have a next 
friend of the plaintiff brought pipon the record 
aud td prosecute the case if he so desires (6), 
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tlnapdlav and Hhior—(Continued). 

Abdal Karim v. Hnhammad Ahmad, 11 O.G. 
159. 

Chahieb and Gbiitin, j.c.b. 

Be/erence8:-(a) A.W.N. (1891)188, B.; 4 A.L. 
J. 697 ; 21 B. 281; 12 C. 612 and 10 0.0. 241, F. 
{b) 7 O.G. 234 ; 28 Revised Bep. 101; L.B. Ch. 
Div., 368 ; 18 0. 189; 21 0. 866; 23 0. 686; 19 
127 ; 30 G. 1021; 20 A. 162 and 20 A. 90, B. 

(6) Minor—Decr§t againtt a properly repre¬ 
sented minor, when binding—Next friend — 
Quardian ad litem, fitness of person whose 
act called in question — Gev. Pro. Code, 
S.443. 

Held that, as a general rule, if a minor is 
properly represented in a suit or proceeding by 

next friend or guardian ad litem and there is 
no fraud, collusion or gross negligence on the 
part of the next friend or guardian, the minor is 
-as much bound by the decree or order passed in 
such suit or proceeding, whether it was for his 
benefit or not, as if he were of full ago (a). 

Held further, that a minor cannot bo hold 
to have been not properly represented merely 
because the Court appointed as his guardian ad 
litem a person whoso act was called m question 
in the suit. 

Held also, that a Court should not appoint 

as guardian ad litem a person whose act is call- 

>ed in question in the suit, even though it is a 

-case to which S. 443 of the Code of Civil Prooe- 

•dure applies. Amir Ghand v. Naraingh 

Karayan Blngh, 11 O.C 319. 

■» 

Chahibb, 3 . C . 

‘Ii4ference:—5 O.C, 197, D. 

(6) Suit for possession of property mortgaged 
and sold during minority—Minor—Inmita- 
tion Act, Seh, II, Arts. IM, 91 and H4. 

The propertv of a minor was mortgaged by 
his father acting as his guardian. The mortga¬ 
gee instituted a suit on the mortgage in which 
tho'^minor was represented by his father as 
guardian ad litem, and obtained a decree in 
•execution of which the property was sold. The 
minor after attaining majority brought the pre¬ 
sent suit for possession of the property sold, 
with a declaration that the mortgage and sale 
Are not binding on him, being neither for his 
benefit nor for legal necessit;^. 

Held, that the euit having been instituted 
within 12 years of the date of is within 

•time. * 


Gnardlan and {Continued). 

Held, further, that such a suit is not barred 
hy Arts. 12 or 91 of Soh. 11 of iihe Limitation 

Act (a). Balbliaddav Singh v. Savahtmdilngh, 

11 O.C. 346. / 

Evans, a.j.c. 

Hefei-ences.—(a) 16 B. 186; 33 0. 257 ; 14 M. 
26; 34 C. 329, B. and 5 O.C. 197, Mxpl. 

(7) Guardian and VTard—Distrwt Judge '4 
inconfpetency to supersede his predecessor's 
order appointing guardian—Removal of 
guardian — Maintenance — Marriage — Ap¬ 
peal—Guardians and Wards Act {VHI of 
1890), Ss. ifd, 39 and 47. 

' On 9th JTUiie, 190.5, K (District Judge) appoint¬ 
ed D to be guardian of both persons and proper¬ 
ty of three minor daughters of 0, nephew of D, 
and rejected the claim of Z and another 

t 

On 11th October, 1907, E’s successor A 
granted D’s application to arrange for the 
marriage of the eldest girl B. 

On 18th December, 1907, A superseded the 
arrangement. 

On 23rd December, 1907, D again applied 
for as-sistaiicc of the Court to enable him to 
regain control of B. 

On 24th January, 1908, A, without assigning 
any good reason, pissed an order to the effect 
that D’s guardianship of B should be supersed¬ 
ed in favour of Z, and D should pay share 
of profits of (lulam Qadir’s land to N, son of Z, 
for maintenance of B. 

Held, that the order of 18tU December, 1907, 
IS an arbitrary one and that of 24th January, 
1908 ,18 extraordinary and indefensible. 

A District Judge suo moU> has neither power 
to remove a guardian noi to appoint a person 
whose claim has already been rejected by his 
predecessor. 

Held, also, that, where a duly constituted 
guardian is willing to maintain, the Court has 
no power to pay out of the Ward’s property 
maintenance charges to a person who on his 
own account chooses to support the minor. 

Held, further, that, without assigning very 
good reasons, the District Judge is not justified 
in refusing help for restoring the minor to the 
control of the guardiair. Dullft t* Alahdl, 160 
P.W.B. 1908. • 

• 

Kensington, j . . 
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Guardian aad Minov— (CoadllnMd). 

(8) Payment by guardian—■Alloca^n of debt- 

^ guardian and hit. ward, tsach owed certain 
money to a creditor. Tire guardian 
made »\ayineiit to the creditor and did not 
claim to set ofi tbis amount in the muior’s 
suits in mesne profits against her. Held, the 
payments should be allocated to that portion of 
the debt for which the guardian wai? liable 
Embagatyaonl v. Bamlnatha Iyer. 3 M.L.T. 
321 

Whitk and Sankakan Naiu, jj. 

{8-a) Existing liability — Guardian's bend — 
Binding on the minor 

A guardian's bond, containing (>nl> a iiersonal 
covenant by the guardian, w ithout charging the 
minor's estate, will nevertheless hind the 
minor, if it is executed for a pre-existing liabi¬ 
lity which the minor m bound to discharge. 
DuraiBami Reddi v. Muthlal Reddi. 'll M. 
468. ‘ 

MlLLlSB, J. 

Reference. - 2r> M. 330 

(0) Minor belonging to Aliyasanthana family. 

The principle, that a guardian of the property 
of an infant cannot properly be appointed in 
respect of the infant’s interest in the proportv 
of an undivided Mitakshara familj, applies to 
the case of a minor belonging to an 
Aliyasdiithana f.iuulj, where the only right 
of the infant is a right to be maintained in the 
tamily house. Kajikar Lakshmi v. Mara Devi, 
4 M.I..T. 462. 

Munmo and Piniiky, jj 

Refs —19 C. 301; 36 0 661 25 A. 407, F. 

(10) Guardian ad litem— Appeal— Guardian 
ad litom—wot made a party by appellant — 
Limitation. 

Where a guardian ad litem of a defendant 
respondent was not made a party to an appeal 
tiled by the plamtifE, until after the period of 
limitation for filing such appeal had expired, it 
was held that the appeal was not for this reason 
time barred. Rup Chand v. Oaiodha. A.W.N. 
(1907), 290 = 3 M.L.T. 58—30 A. bh 
Stanley, c j., and Buhkitt, j. 

Reference 4 A 37, F. 

(11) Joint Hindu family consisting of oo- 
panieiiers who are all minors—Jurisdiction of 
Court to appoint a guardian of the property of 
the minors as a wliol^ -One of the minors 
subsequently attaining majority—Effect. See 
Hindu Law (Joint Fams-i), No. 6. 10 Bom. 
L.IL 379. 


OvAvdlaa and Mlaor—, 

(13) —Mahomedan mother, right of, to guar> 

dianship of minor’s property—Power to mak* 
contract or refer to arbitration on mmbr’s be¬ 
half —Guardian ad litem. See Civ. Pito. Code, 
No. 261, 1 Smd L.R. 160. * 

(18) Joint Hindu family—Bight of mother to < 
lie guardian of minor. See Limitation Act, 
No. bh, 10 O.C. .367. 

(14) Comsideratiou for appointment of guar¬ 
dian of the person of minor. See Act VIII OP 
1890 ((tuauuians and Wards), No. 2, 9 Bom. 
L.R. 923=32 B. 50. 

(15) Mortgage of minor's property to secure a 
loan sanctioned by Court—Duty' of Court to 
specify the rate of interest—Right of lender 
where rate of interest is not specified See Act 
VIII OI’ 1890 (flUAKDIANS AND WaIUJS), No. 7, 
A.W.N (1908), 75 

(16) Coiitinuanco of a married woman 
(mother) as guardian notwithstanding S. 457, 
Civ. Pro Code—Validity of. See Civ. Pro 
Code, No 257, 144 P.L.R. 1!K)G=8 P.R. 1908 

(17) Certified guardian-compromising suit— 
Sanction of Court, if necessary—Court's duty in 
sanctioning compromise under S. 462, Oiv. Pro- 
Code—Suit by minor to set aside decree, mam 
tainability—No fraud. See Civ. I’fio. Code, 
No. 259, 8 C L.J. 266. 

(18) Guardian of minor applying to refer to 
aibittation—Leave or consent of Court, if neces¬ 
sary. See Civ Pro. Code, No. 79, 8 G.L.J. 
294 

(19) Appointment of testamentary guardian 
by Court—His liability to furnish security. See 
Act VIII OF 181K) (Guardians and Wards), 
No. 8, 99 P.R. 1908. 

(20) Alienation of minor’s property hyde facto 

guardian—Minor’s liability extends only to the 
benefit he derives there&om. See Custom 
(Punjab) iNm-.niTANCE and Succession, No 23, 
1.36 P.'W.R. 1908. , 

(21) Alienation by de facto guardian of 
Mahomedan minor, not being legal guardian of 
minor and not authorised by custom to transfer 
ward's property—Validity. See Limitation 
Act, No. 58, 182 P.L.R^ 1908. 

(22) Alienation by remote guardian of a Mabo- 
medan minor—Effeot—Guardian being oo-heiz 
and in possession of the estate—Alienation to- 
discharge debt—Validity. Sue Mahomedan 
Law (Alienation), No. 1, 1 Bind L.B. 221.. 
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Oaardiai) aad Wlnn—iCantinmd), 

(38) Manager of joint Hindu family certifying 
payment of a decree in favour of himself and 
minor tnembers^ Power of Oourt to demand 
security from manager—Civ. Pro. Code, S. 258. 
See Huron Law (Jorar Family), No. 12,11 0.C. 
346. 

(24) Act VIII of 1890, guardian appointed 
under—Bight to withdraw — Discharge of 
gnardian. See Compromise, No. 1, 67 P.W.R. 
1908. 

(25) Guardianship is not one of the private 
civil rights of any private person—Dispute as 
to right to be minor’s guai^ian not to be 
submitted to arbitration. Seo Act YIII of 1890 
(Guabdiaiis and Wamds), No. 1, 5 A.L J. 101. 

(26) Relation between guardian and ward, 
whether that of an agent to .a principal— 
Whether resembles that of tnistoo to cesti que 
trust —Power of guardian to acknowledge debt 
duo from minor—Fresh start for limitation. 
See Limitation Act, No. 24, 6 A L J. ,875 

(27) Suit bi managing member of Mitakshara 
joint family for fiunily debt—Representation of 
minor co-parcener as next friend—Withdrawal 
of decretal money from Court—Next friend if 
iKiund to furnish sccuiiU. See Civ T*ro Code, 
No. 258, 12 C W.N 5j)8. 

(28) Transfer of propertv belonging to a 
minor—Transfer bv one who is not guardian— 
Void or voidable. See Mahomf.dan Law, 
(Oenkkal), No 1, n O C. 1 

(29) See HiNm; Lam (GrAiimANSHlp). 

(30) Sec Maiiommdan liAw (Guardianship). 

(.31) Mother of minor alloM'cd by Court to act 

for her son—No formal onler to that effect on 
record—Presumption of her appointment by 
Court as guardian—Compromise decree to bo 
considered for mmors’ benefit, even though no 
express order—Duty of Court presumed. Sec 
Civ. Pao. Coup,, No. 253, 8 C.L.J 31. 

(32)—, dispute as to who should be the guard¬ 
ian of a—reference to arbitration, validity of. 
See Act VHI op 1890 ((ii akuians and W^akds), 
No? 1, 6 A.L.J. 101. 

(88) Suit by next friend—Notice to certified 
guardian— No formal order granting leave to 
next friend to sue—Presumption where Court 
begins trial. See Civ. Pro, Code, No. 262, 5 
A.L.J. 683. 

(34) Letters of administration cannot be grant¬ 
ed to minors under guardianship of their father. 
See Act V op 1881 (Probate and Administra¬ 
tion), No. 2, A.W.N. (1908), 257. 


HuMdian aad 

(35) Contract by minc/r-r-Esti^pel against 
minor—False and fraudulent raisrepresentation. 
by minor—Principles ol UahiUty. See CoJuSRaot- 
Act, No. 2, 5 A.LJ. 674. / 

Ouapdlans and Wards Act. 

(1) See Acr XL op 1858. 

(2) See Act VHI of 1890. 

Haq Baa. 

Suit foi* declaration that plaintifis who arc 
occupancy-tenants, are not liable to pav—Juris¬ 
diction. See Jurisdiction (op Civil and Rev¬ 
enue Courts), No. 1, 38 P.R, 1908 (F.B ). 

Haq-i-ehaharum. 

(1) Haq-i-eliaharum, habihty of vendee to 
the landlord for-^Waj\b-ul ars. 

Held, that, unless the right of the land¬ 
lord IS lunited by thj wajib-vl-arz to a right 
to claim haq-i-cluiharum from the vendor, the 
right can lie enforced against the vendee also 
(a). Utri Din v. Miinihi Prag Narain, 110.C. 
64. 

Chamii.h and Saunders, j. c.s 
Beferenees .—(«) S C. No. 147, N W P II C. 
(F.B.) Rulings 1867, 63 ; A.W.N. (1901). 61; 
S.C.A. No. 215 of 1897, not F. 

Hereditary office. 

Adverse possession—Ait. 124, Limitation Act 
(1877) Se«' Limitation Act (XV op 1877), 
No 97. 4 M L.T 466. 

Hlba bil ewaz 

A copv of Koran is a valid consideialioii for—. 
Seo Mahomldan Law (Downt), No 8, 13 
C W.N. 160. 

High Court 

(1) Criminal proceedings ordered by civil 
Court, power of High Court to stay — S- id, 
Charter Act, scope of — 8s 28 29, Letters 
Patents. 476, Cr. P.C. 

The power of general superintendence given 
b\ S. 15 IS not limited by any other provisions 
of law, and it includes the power to point out 
to the suliordmatc Courts, the inexpedieuoy of 
trj'ing a case when it is likely to interfere with 
the due cou rse of justice. The power of superin- 
tondence (S. 15) and transfer (S 29), implies 
the power to send for the records lu am case in 
the lower Courts, which must necessarily stay 
further proceedings m lhat case. Therefore, the 
High Court has the power to stay produedinga 

3763—33. 
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.*Hi|h Court— (Concluded). i||l’ 

(ordered by a civil Courti) in criminal Courts 
till the appeal from that Court is disposed (a). 
The*^*!^ that the Court may not have the power 
to set a^e the order under S. 47C, Gr. PC., is 
in itself no reason for holding the other way. 
In re h. Jogluh, 4 M.L.T. 186. 

Sajvkaran Naib and Abdub Rahih, 33. 

References :— {a) 34 C. 848, Expl, 

(F.B.), 426, not Expld. 

(2i Pomr to extend tvnie for yaynmnt, where 
appeals are dismissed onground of hmita- 
Uon~Delay in presenting second appeals. 

Even in cases in which appeals are dismissed 
on the ground of limitation in presentation of 
the same, the High Court has power to extend 
the time for payment. Venkatapathy Aiyer 
T. Thlrupathi Ooundan, 4 M.L.T. 341. 

Miu.kr and Samkabam Naik, jj. 

References :—18 M. 214 ; 22 M 293 and 
31 M. 28, F. 

(3) —, power of, to interfere with order of 
' Subordinate Courts passed without junsdiction— 
S. 15, Charter Act. See Commission, No. 1, :} 
M.L.T. 246. 

(4) —in the exercise of its ordiiiaiy ongin.il 
civil jurisdiction, whether included in the term 
“ District Court,” in S. 29, Inventions and 
Designs Act. See Act V of 1888 (Invkntions 
AND Debions), No. 1, 12 C.W.N. 446. 

(5) —power of, under S. .584, CPC., to inter¬ 
fere when Subordinate Court erroneously exer¬ 
cised discretion by rejecting document that 
ought to have been received. Sec Civ. Pro. 
Code, No. 100, 12 C.W.N. 312. 

(6) Power of High Court in franinig rules 
under S. 652, C.P.C. See Hiuii Court Rules 
(Bombay), No. 1, 9 Bom. L.R. 1138«2 M.L.T. 
410*32 B. 14. 

(7) Judge declaring certain persons to be touts 
—Practice of High Court on application for revi¬ 
sion of such order See Act XVIII of 1879 
(Legal PitACTmoNERs), No. 8, A.W.N, (1908), 
279. 

(8) Appellate jurisdiction over proceedings of 
'Commissioner in Insolvency. Sec Vakil, No. 1, 
18 M.L.J. 565. 

<9) See JuKismcTiON. I 

High Court iSulei (Bengal). 

Nos. IH to 118 and 132—Attorneyship 
-examination—Discretion of Board of examiners 
—Jurisdiction of the High Court to interfere. 
Bee ATtuBHEVBmjp Examination, No. 1, 12 
K3.W.N.§73. 


High Court Rulei (Bonbay). « 

(1) Rules 17,18 and 25—Certified copies re¬ 
quired by the rule—LirniloHon Act {XV of 
1877)-Civ Pro. Code (Act XIV Of 1862), 
S. 652—Presentation of memoranda of se¬ 
cond! appeals, do, — AecompanimetUs. 

An appeal, &c,, if presented in time is validly 
presented for the purpose of the Limitation Act 
if it is accompanied by copies required by the 
Code of Civil Procedure, 1882. 

The accompaniments directed under rule 25 
of the High Court Rules are extraneous to the 
memoranda of appeals, apphcations or appeals 
in execution, and the rule docs not fix any time 
within which thej are to accompany the 
memoranda, &c. 

Per Ghaudavarkar, J.—No. rule of High 
Court can add to or modify the conditions and 
limitations of the law laid down in the Limita¬ 
tion Act. It IS true that the Court has the power 
of making certain rules given it by S. 652 of the 
Civ. Pro. Code, and those rules must be ** con¬ 
sistent with " the Code. But there is no power 
given to frame a rule modifying any rule or mode 
as to computation of limitation presciibcd, 
expressly or bj necessary implication, in the 
Limitation Act. Shunilal Jethabai y. Dahya- 
bhai Amulakh, 9 Bom. L.R. 1138 (F.B.)*2 
M.L.T 410=32 B. 14. 

Russel, ag. o.j , Chandavaxucar, Heaton 
AND Kniomt, jj. 

(2) Rule 80-A 1—Pauper, petition to sue as 
— Prolhonatary's decmon—Apilteation to 
Judge in Chambers. 

Under Rule 80-A 1 of the Bombay kigh 
Court Rules, it is the right of a party dissatis¬ 
fied with the Prothonotary’s decision, to apply 
to the Judge to have the matter tronsfeiied to 
him ; and the Judge in Chambers is bound to 
take up the matter and decide it for himself. 
Meghbaf v. Poonjabai, 9 Bom. L.R. 475 = 32 
B. 163, 

Davak, j, 

(3) Nos. Ill and 112—Defendant’s failuri to 
file written statement within four weeks from 
date of .service of summons—Suit .set down for 
an ex parte decree before date fixed for hearing 
—Practice. Sec Ex Pabtb Decree, No, 1, 10 
Bom. L.R. 301. 

(4) Rule 122-~C%ml Procedure Code {Act XIV 
of 1882), 8. 49l—Arrest before judgment — 
Damages for wrongful arrest—Damages 
far arrest cannot be tried by counter claim 
-^Practice. 
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Sigh OoQrt Ralei (Bombay)—(Coneluebd). 

Fending a civil suit against him, the defend- 
.ant v?a8 arrested before judgment, but was 
afterwards released. He then made a claim of 
Be. 25,000 against the plaintiff as damages for 
his wrongful arrest and applied to include in 
the suit his counterclaim of Bs. 25,000. 

Held, that the question which the defendant 
desired to be tried, was not one which ought to 
be tried by counter-claim. Hagoomal Jetha- 
aancl v. Hamid Bln All Bin Kamil, 10 Bom. 
L.R. 1002. 

Macubod, j. 

(5) Hvle lSl~-‘Third party Wotice-^Applica¬ 
tion to be before filing written Statement- 
Practice and Procedure. 

An application for a third party notice, under 
Buie 131 of the Bombay High Court Rules, 
must be made before the written statement is 
filed, unless special leave has been obtained 
from the Court. Nippon Henkwa Kabyihika 
Kaieha v. Gnrmakrat Snkhanand and Co., 
10 Bom. L.R. 1024. 

MACtEOD, 3. 

(6) Buie 5M -Taxatwn—Bill of Cotts— 
Practice. 

Rule 544 of the Rules of the Bombay High 
Court does not empower a Judge to make an 
. order on an attornoy’.s application for taxation 
■of his bill of costs, for business not transacted 
in Court, unless such order be by consent, and 
the Court has not any inherent power on which 
the jurisdiction can be rested (a). In re Framjl 
Gaw^pji Marker, 10 Bom L.R. 76 — 32 B. 76. 
Jenkins, c.j., and BATCHEixm, J. 

Reference :— {a) 1 S. and S. 97 (1882), fitl- 
lowed. 

(7) Rule 869, limitation for proceedings under. 
—See Limitation Act, No. 118, 9 Bora. L.R. 
508 =32 B. 1. 

High Court Rule! (Madras). 

(() Rules of the original side of High Court of 
Madras—Rule 533—Right of Advocates to ap¬ 
pear and plead instructed by vakiis. Sec PitAC- 
TiOB, No, 4, 3 M.L.T. 322. 

Mindu Law. 

1. Qenehal. 

2. Adoption. , 

3. Alienation. 

4. CONVEBBION. 

* 

5. Debts. • 


Hindu Ltf if'~(0||)U,inw«d). 

6. Exclusion fbom Inheritance. 

7. Gift. 

8. Guardianship. 

9. Impartible Estate. ^ 

10. Inheritance. 

11. Joint Family. 

12. Maintenance. 

13. Marri\oe. 

14. Partition. 

16. Religious Endowments. 

16. Reversioners. 

17. Schools of Law and Texts. 

18. Self-acquisition. 

19. Stbidhan. 

20. Succession. 

21. Unchastity. 

22 Widow. • 

23. Wills. 

-1.—(General). 

(1) Absence of agreement as to payment of in¬ 
terest and of demand in writing to bring case 
under Interest Act—Applicability of Hindu law 
in such matters. See Act XXXII op 18.39 (In¬ 
terest), No 1, 3 M L.T. 278. 

(2) Applicability of, to devolution of agri¬ 
cultural tenancy. See Act IX op 1883 (C. P. 
Tp.mancy), No 1 , 4 N.L.R. 9. 

(3) Application of, to agricultural communities 
in the Punjab who .iro of Hindu origin. See 
Customs (Punjab^, Wills, No. 2, 11 P.R. 
1908. 

-2.—(Adoption). 

(1) Will — Adopted son to take after widow, if 

of good character—OonUngent interest— 

Uncertainty—Implied contract on adoption 

not to make will. 

A Hindu, by his will gave his widow a life- 
interest in a house and provided that, on her 
death, their adopted son should have the house 
provided he was of good character and obedient 
to the widow. 

Held that the condition, vie., that the adopted 
son sliould be of good character and be obedient 
to the adoptive mother and should survive her, 
was a condition precedent to the adopted son 
taking under the will and was not vdid for', 
vagueness, , 
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ffladu Law^iCoHiinue4)» • 

-^2.—(Adoption) —{Continvedj. 

Ti^^dopted son had a coutingtsnt reversion¬ 
ary in the house durinj; the widow’s 

life-time dnd this was inalienable (a). 

In Hindu adoption, there is no implied con¬ 
tract with the natural father that, in consider¬ 
ation of the gift of his sou, the adopter will not 
make a will (6). Supendra Math Ghou v. 
Kala Chand Baaepjee, 12 G.W.N. (i68. 
Bampini and Shabkijddih, jj. 

Itefcretuses .—(o) Men vale’s Reports, (1616). 
26, F. (b) 3 O.W,N. 413=26 l.A. 83, F. 

(2) Adoption of dmtghter'a aon^Dattdka and 
Kntrima forms of adoption—Pleading set 
vp in the Chief Court but not set up in either 
of the Courts below—fluccession to the estate 
left by an adopted son. 

Held, that the adoption of a daughtei’s sun 
in the Dattaka form is invalid and impossible 
under Hindu Law among the twice born classes 

Held, also, th.»t in Hindu Law under rhe 
Kritrima form of adoption, as also in adoptions 
under the Punjab Customary Law, there is no 
change in the adopted son’s family and no 
relationship with the adoptive father’s collateral 
relations, who, therefore, cannot succeed to the 
propertj left, by such an adopted son. 

Held, further, that a partv having, without 
objection, allowed issues to be stiuek and the 
case gone into bv both the lower Courts on the 
understanding that the partias are governed bj 
Hindu Law cannot set up the plea in the Chief 
Court that they are governed by custom (a). 
Baij Math t. Shamboo Nath. 58 P.W.B. 1908 
= 113 P.L.R. 1908. 

Chatteiukk, 3 . 

References:—(a) 26 M.l.A 153, F.: 147 P.R. 
1889 and 21 P.R. 1890, referred fo and distin¬ 
guished. 

(3) ,Jains — Custom—Adoption of married man 
—S«i/ for declaration of invaltdity of 
adoption—Burden of proof. 

Held that, according to the law and custom 
prevailing amongst the Jain community, a 
widow has power to adopt a son to her deceased 
hiuiband without any special authority to that 
eSeot, and, if there are two widows, the senior 
widow may adopt without the concurrence of 
the junior widow. A wi3ow is also competent, 
with tUb consent of aapiaddV, to give a son in 
adoptioi^ after the death of her husband. 


HladulAtw-^ContinueSj. , 

-^2.*-(Adoptlon)—(Confinuedl). 

Held, also, that, adoption being amongst th& 
Jains a purely secular institution, there is no 
legal objection to the adoptipu of a maraud 
man (a). 

Held also that, where the plaintiff asks for a 
declaration that an alleged adoption is invalid, 
but cannot claim immediate possession by rea¬ 
son of the intervention of a widow’s estate, the 
burden is still on him to make out a prinia fade 
c.ise that the adoptiou challenged b> him is 
invalid in law or never took place m fact {b). 
AsharflKanwar v- Rub Chand. A.W.N. (1908), 
79 = 5 aLJ 200= 30 a 197 

StANLKY, C J., and UUBKI'n’, j. 

« 

References.—{a) 29 A. 495, F.; 6 l.A. 16; 22 B. 
410; 22 M. 308,21 A 460, R. (6) 9 W.B. 463; 
A W.N (1!>02), 62, F.; 1 l.A 206, R ; 11W R. 
468 , 12 W'.R (P.C.), 1 , 21 W R. 84 ; 24 W.R. 
107, D. 

(4) Hindu Law—Widow—Adoptutn by the 
widow—Vfidow succeeding to the property 
as gotiaja sapirida 

A Hindu widow who succeeds to an estate not 
her husband's but as a gotraja saptnda of the 
last male holder, under the rule established by 
Lallubat v Hankuvarbai and in consequence 
of the absence of nearer heirs, cannot make a 
valid adoption Datto Govlnd Kulkarni v. 
Pandurang Yinayak, 10 Bom li K. 692. 

Batcuedoh and Uhaubal, jj. 

References.—m B. 526, F.: 2i B. 416 and 23 
B. 327, doubted. 

(5) Remarried mother—Power to gioe in 
adoption son by first husband—Hindu 
U'idow.s Remarriage Act (A'F of 1856). 

B had a daughter B, who with her husband 
A and son M (plaintiS) lived with him. 8 had 
a wife P, the step-mother of B. B intended 
from the first to adopt the plaintiff; and *for 
throe years after his death, B, P and A used to> 
live in the family house as before; and P con¬ 
tinued to treat the plaintiff as before as the son 
of 8. P then wont through a formal adoption 
ceremony in which plaintiff was given by his 

mother B, who had at this date contracted a 

* 

remarriage, A having died some years back. 
The adoption was challenged on the ground 
that B, owing to her remarriage, had lost the 
right t>f giving her son (plaintiff) in adoption :— 
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wTiadu LaHr—^Continmd), , Htadu Law —(ODu^inud). 


-2.—(JldopttoB)—(CoHlinwid). 

H 0 ld^ that the adoption was good, as theie 
was evidence of an express authority from A to 
fi to give the plaintiff in adoption to S. 

According to Hindu Law, a mother who has 
•contracted a remarriage does not forfeit her 
right to give in adoption her son by her first 
husband. And the Hindu Widow Remarriage 
Act, 1856, does not afford any indication that 
•the Legislature intended to deprive her of the 
right. Ptttlabai SBdaahiT y. Mahadu 8ada- 
thlT, 10 Bom. L,B. 1134. 

Bash, Scorr, c.J., and Heaton, j. 

Reference .—24 Bom. 89-=lBom Tj.R. 543, 
<3ons. 

S 

(6) Rule that no adoption alloured whore no 
marriage possible between the natural 
mother in her maiden state and adopt%ng 
father—Limitations of the rule — Gotras— 
Pravars—Viruddha Sambandha, 

Under Hindu Law, the rule that there can be 
no adoption where there can be no legal mar¬ 
riage between the adopted boy’s mother in her 
maiden state and the adoptive father is strictly 
confined to the specified cases of a daughter’.s 
son and the mother’s sister’s son. 

Hence, where the natural mother of the 
adopted boy and the adoptive father though 
belonging to different gotras have two out of 
three pravaras in common, the adoption can be 
validly made. 

Per Batchelor, J.—The authority of Na>uin 
Pandita must be accepted except where it can 
be shown that he deviates from, or adds to, the 
Smritis, or where his version of the law is 
opposed to such established custom as the 
Courts recognise. Raiuftohftndpa Kpilhna 
Jolhi Y. Gopkl Dondo Joshi, 10 Bom. L.B. 
948. 

Batcheixib and Ohaiibai,, 3J. 

(2) Widow — Adoption — Alienation by tfie 
widow before odoption — Right of the 
adopted son to dispute the alienation. 

Whore a Hindu widow, who has inherited 
her husband’s property, adopts a son, the 
adoption has the effect of divesting her of the 
property and putting an end to her estate as 
heir of her husband. The’adoption has the 
Bamo effect as her death, with this differeiioo, 
that, after the^ adoption, she has a right of 
nuuntenanoe agsanst the adopted son during 


-2.—(AdoptlOB^—(Concluded). 

the rest of her life, whereas such right c^ei 
on her death. But the right of main^6ance, 
so long as it is not a charge on the *Cstate or 
any portion of it, does not confer on her any 
right to the estate, or entitle her to transfer it 
by way of sale or mortgage. 

If the widow, before the adoption, severs a 
portion of the inheritance therefrom and trans¬ 
fers it toia stranger, without any proper or 
necessary purpose binding the estate absolutely 
according to Hindu Law, the transfer, logically 
i speaking, most cease to have any effect after 
I the adoption, sinco it could only operate during 
I the time that the estate was represepted by hot 
as heir; and the result of the adoption is to 
terminate that estate (a). RamkrlihnB Kuppn- 
lawmi Y. Tripupabai Kuppaiawmi, 10 
Bom L R. 1029. , 

Chandavaukaii and Heaton, ij. 

References .—(a) 11 B. 609; 19 B. 809, A’.; 

' 26 M. 143, not F. 

(8) Power to widow to adopt—Description of 
class to select adoptee from—Construction* 
Sec Wu.i,, No 5, 10 Bom. T^.B, 97. 

-3.—(Alienation) 

(1) Grandfather paying income of certain 
joint family property to his daughter— 
Grandson not objecting — Kstoppel — Mitdk- 
shara l-i-27. 

Where a grandfather incrol) credited to hu 
daughter iii his accounts some of the joint 
family property, and paid to her the income 
derivable from it, but the property itself was 
not severed from the joint estate, the fact that 
his minor grandson did not make a public pro¬ 
test against his grandfather’s payment during 
his grandfather’s lifetime, would not estop him 
from contesting the validity of an alienation 
made of the corpus of such projierti subse- 
quontlj. 

The text in Mitakshara 1-1-27 cannot bo held 
to authorise the setting apart of a considerable 
portion of the faiiulv property, whether move¬ 
able or immoveable, and the partition of it 
among the ladies of the family (a). Kagili 
Kamakthi Ammal y. Bappala Chakrapani 
Chettiap, 17 M.L J 4a5=S0 M. 4.52=3 SLL.T. 
23. 

BODPAM AND MiLLiUR, JJ. 

References .—(a) 29 B. 51; 24 B. 647*; 22 M. 
113, D. 
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' {%i^^iU~~S:^fa^'~-O<fn9truction—Lif0 eatate 
em&^idoa’a ettaU—Alienation by owner of 
hfexataie, effect of—8. 51, Transfer of 
Property Act (IV of 1882). 

A tRinsfer, in pursuance of the will of a tes¬ 
tator, to his mother, stating that “ the afore¬ 
said properties should go to you for your main- 
tenanoe and you shall accordmgly enjoy the 
same all your life with right to soli or gift away’’ 
was held to confer an ordinary life estate, (a) 
as there were no circumstances indicating a 
larger grant. The expression ‘ with power to 
give and sell away ’ did not indicate a grant of 
the limited (.state commonly known as a widow’s 
estate, as the words were not apt for the pur¬ 
pose of conveying the right to alienate in case of 
necessity, or to meet expenditure which may be 
considered to confer spiiCtual benefit on the 
deceased testator. The words must be read along 
with the other words ‘ for maintenance ’ and 
‘ for your life.’ 

Under the will of a Hindu testator, his wife 
gave certain properties, burdened with a simple 
mortgage created by the testator, to his mother, 
who, in consideration of her nephow under¬ 
taking to maintain her for the remainder of her 
life, gave them away to him. Upon this mort¬ 
gage, a decree was obtained against the testa¬ 
tor's wife, mother and the mother’s nephew. 
The nephew, by private sale sold the properties 
to a third person, and out of the sale procoeds 
satisfied the mortgage debt. The testator’s widow 
was not shown to have consented to the sale. 

Held, that neither the mother (6) nor her 
donee, the nephew, had any power to give any¬ 
thing more than an estate for the life of the 
testator’s mother, that the plaintiff, his widow, 
was entitled to recover the land on the mother’s 
death, notwithstanding the existence of the 
mortgage >lecree, on payment of the decree-debt 
and the value of the improvements of the land, 
under 8. 51 of the Transfer of Property Act, 
effected by the Vendees, Nai^ammav. Naohnr- 
ammal, 17 M.L.J. 622. 

Whitk, C.J., A.ND Miller, j. 

References :—{a) 29 0. 699, R. (6) 62 Eng. 
Bep. 94, D, 

(3) Single member of famil/i not competent to 
alienate hie undivided share in the family 
property. 


Ifittdu Lamr—{Continued). , 

- S. —(0 on tinned). 

Held that a member of joint Hindis family 
other than the father or managing member is 
not competent to alienate his, undivided share 
in the joint family property without the coU' 
sent of his co-sharers. Junna Praiad W 
JagdM, A.W.N. (1908), 163. 

Karamat Husain, 

References : —16 A. 369. discussed] 6 C. 749, iZ- 

(4) Hindu Law — iVidow—Alienation by— 
Necessity—Reversioner—Bight to set asido 
sale. 

When a Hindu Widow sells property for a 
consideration the whole of which was advanced, 
by the vendee for legal iiece88i,ty, a reversioner 
cannot get the sale sot aside even on payment 
of the entire sale price. Raghubai* Oayae T. 
Akhtav Khan, 5 A.L.J. 366=A.W N. (1908), 
173. 

Stanley, u.j., and Karamat Husain, 3. 

References: —2.5 A. 330 ; 27 A. 494, D. 

(5/6 • Hindu Law, Mitakshai a—Joint Hindu 
famUy — Co-paraener when joint ahenatinff 
— Mortgagee, right of—Partition—Jbistop- 
pel. 

During the subsistence of co-parcenership, 
a co-parcener in a joint Hindu family governed 
by the Mltakshara law cannot alienate his own 
share of the family property (a). 

On the severance of the family by the decree 
in a partition suit, the mortgage, which was 
in the nature of an inchoate right, becamd per¬ 
fected as regards the share of the mortgagor (b). 

Semble. The co-parcoiiers A and B, who 
purchased the interest of another co-parcener 
G, under the money decree obtained in a parti¬ 
tion suit, with full knowledge of the mortgage 
in favour of the plaiiitif! by G, are estopped 
from contesting the right the plaintiff had (c), 
Paraidh Narain Singh v. Jankl Singh, 7 
G.L.J. 644. „ 

Mitra and Gaspebse, jj. 

Beferejices :—{a] 3 B.L.R. 31 (P.B^ F. (b) 12' 
B.L.R. 90; 19 0. 401, iZ. (c) 14 0. 401, Diss. 

(7) Mortgage and sale of ancestral properties — 
Burden of proof in either com as to validity 
of, against interest of other members of the 
family. 

In the case of alienation by portgage, by a 
mitakshara father or kamavan of a Malabar 
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Tarwad, the sons should prove the illegality or 
immorality of the specific debt, or the non-exist¬ 
ence of the debt (t.e., absence of considera¬ 
tion), and unless this is proved no relief could 
be given them against attachment of the family 
property by the creditor But in the case of 
sale and assignment of mortgage security, it is 
the alienee that should prove the purpose for 
which the alienation becomes binding on the 
sons or that it was with the son’s consent. 

Held, also, that the debtors of the family 
had the right to pay mortgage moao\s duo by 
them to the father and obtain release. Sivaj- 
nanam Pillai v. Arumukam Filial Bivaj- 
aanam Filial, 23 T.L K 8. 

SaoxsiVA Aiy^Sii, c.j., and Govinda Pillai 

AND MuTTUNAYAGAM, 3J. 

(8) Ifiiou/'s estate—Alienation of portion 
of estate mth consent of Oie reversioner — 
Validity 

The alienation by a Hindu widow of a portion 
of her husband’s estate without legal necessity 
but with the consent of the thou next reversioner 
is valid and binding on the actual reversioner 
upon the death of the widow (a). Falin 
Chandra Handal v. Balai Mandal, 12 C.W 
N. 837 = 8 C L J. 280 = 35 C. 939 
RaMI’INI, c j and Ryves, j. 

Beferenees . —(a) 21 M. 128, Dies ; 19 0. 236 ; 
10 0. 1102 ; 22 C 354 ; 25 B. 12<); 12 C W.N 
74=35 L R. 1 A. 1 and 12 C W.N. 49, relied on. 

(9) Alienation by a Hindu widow—Smt by 
reversionei —/jimtation Act of ISi?). 
Sch. II, Art 125. 

A suit by a reversioner, during tho lifetime of 
the widow, to have an alienation by her declar¬ 
ed void, except for her life, is governed by 
Art. 125 of Sch II of tho Tjimitation Act. 

Semble. A new cause of action does not arise, 
when, owing to the death of tho next rever¬ 
sioner, a remoter revorsioiior becomes entitled 
to sue. 

A reversioner, whose suit under Art. 125 has 
been barred, may still sue for possession if he 
survives the widow. Hnsstt. Kesraw t. Qlr- 
Janundan Tewari, 12 C W N. 857. 

Gkidt and Chitty, 33. 

(10) Custom—Alienation by male proprietor — 

' TTiH —Jhiwars of Jugatprtr Bazar, Amrit- 

ear District — Evidence — Wajtb-ul-ari—At¬ 
testation of, by non-agriculturist leading 
men in vUlagi—Ancestral property. , 
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-3.-^(ilUaaUaa)—'(Centtuusd). 

Held, that the family of the parties belong-, 
mg to Jhiwar caste and holding land^tfSdoh 
they did not cultivate themselves dore not' 
shown to be governed by agricultural custom 
and were therefore subject to their personal 
law. 

That from the mere fact of a non-agricultu¬ 
rist person, a ho is a leading man in the village 
attesting u«Wajib-ul-arz of the village, it does 
not follow that he meant to acknowledge that 
his own particular family followed the same 
custom as other families in the village. 

Quaere . —^Whether land purchased by a father 
for the benefit and in tho name of Jus sons is 
ancestral land in tho hands of his son? Chat- 
terji and Chevis, JJ., held different views on 
the point. Sardar Narain Singh y. Sapdar 
Hida Btngh, 158 P.T«.R. 1908=141 P.W.B. 
1908 

ChaTTKIWJ and ChBVIS, JJ. 

(11) Joint Hindu family—Mortgage of family 
property by undivided member— Sale of 
such propel ty by co-parcenary body to third 
party—Rights of vendee. 

A single member of a joint undivided Hindu 
family mortgaged a share m a house belonging 
to the joint family. The co-parcenary body 
afterwards sold tho entire house to another per¬ 
son. Held that tho vendee was not precluded 
from questioning the right of the mortgagor to 
mortgage a portion of the joint family property. 
Brijbasi Lai v. Oopal Das, A W.N. (1908), 
200 . 

GaiKS’iN, J. 

References —16 A. 369; 1 A. 429 and 2 A. 898, 
B. 

(12) Hindu [jaw—Widow—Alienations by the 
widow—Permanent lease by the mdow — 
Necessity 

A permanent alienation of itmnovoablo pro¬ 
perty by a Hindu widow can only be justified on 
tho ground of necessity. The necessity required 
involves some notion of pressure from without 
and not merely a desire to better or develop the 
estate, for this last implies vast powers of 
management which m practice would not easily 
be distinguishable from an authorisation to 

embark upon speculative ventures. 

• 

A Hindu widow can alienate in oidqr to 
preserve the estate; but she is not entitled to ' 
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aliejUMo it merely in order to improve it. 

CiKDa)il& Sanaa Saba a. Sabi Sanaa Saba, lO 

Beta. l!^. 927. 

Batchgloh asd Gbaubal., n. 

(18) WheOur sale and mortgage by father, 
after parHUon of son’s share in the ances¬ 
tral property, binding on the son. 

Held that it was not open to a father to deal 
with the property of his divided son, so as to 
bind that son, and where the estate is divided, 
the father cannot sell what does not fall to him 
in the division. Rathaa Naidu v. AaJaaa- 
abaalar. 4,M.L.T. 277. 

Munko AMI) Abdor Rahim, m. 

Jtefsrences ■ —28 A. ,508 and 22 M. 519, R 

(14) Widow alienating property - Compe¬ 

tency of distant reversioner to maintain 
declaratory suit in presence of leidow's 
tssueless daughter—Brahmins of mo’isa 
Sambaka, Ambala District, whether govern¬ 
ed by custom or Hindu Law. 

The Hindu Law, and not the Oustomarv Law, 
applies to ivlicnations effected among Brahmins 
of mourn Ramhaka, Ambala District Where a 
widow alienates certain property in her hands, 
it is competent for an heir presumptive, though 
a distant one, to maintain a doclarator\ suit in 
piuseuce of the widow’s daughter having no male 
issue. KapuFia y. Mangal, 149 P.R. 1908. 
Chattbbji, j. 

References —'a) 94 P.R 1JK)7, D. .uid (6) 22 
C. C2 ; 6 A. 431, 13 M. 195, relied on , 14 P.R. 
1895, R ; 15 A. 132, D 

(15) Mortgage, suit to enforce—IAdbility of 
members, peisondi or otherwise—Signature 
as witness, if creates liability—IAmitation. 

A mortgage bond was execulod bv two 
brothers, members of a joint Hindu family 
governed b} the Mitaksbara Law. On the 
death of one of the brothers, a suit was brought, 
more than six years after the due date of 
the bond, to enforce the bond against the 
propcrti of all the members of the joint family 
including the mortgagor who was alive, the 
sons and grandsons of the deceased mortgagor 
and the son of the surviving mortgagor. 

Held, that the mortgagee is entitled onh to a 
mortf^e decree against the mortgagor who is 
alive, that he has a right only to a personal 
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decree Against the other defendants and that 
the suit, brought more than six years 8fter''tHe 
due date of the bond is barred by limitation As 
against these defendants other than the mort¬ 
gagor (o). 

The fact that a son of the deceased mortgagor 
signed the mortgage bond as a witness does not 
render him liable as if he were one of the mort¬ 
gagors. Bhagavat N. Chowdhnry y. Saba 
Lai Jba, 7 G.L J. 195. 

RaMPIMI AMD GaSFBBSZ, JJ. 

References. —(o) 27 C. 762, F: 15 A. 75, not 

F. 

(16) Foreclosure of mortgage—Sons not modi 
parties—Right of sons to redeem—Act IT 
of 1882 (Transfer of Property Act), S. 85. 

The mortgagees of a mortgage of joint family 
property executed by the father alone sued lor 
and obtained a decree for foreclosure. At the 
time the suit wa.s instituted the mortgagees 
knew that there were sons .and grandsons joint¬ 
ly interested with the mortgagor in the mort¬ 
gaged property, but, notwithstanding this, they 
omitted to make them parties to their suit. 

Held that the sons and grandsons were not 
precluded from instituting a suit for redemp¬ 
tion. Ram Prasad v. Han Hohan, A. W. N. 
(1908), 106.,-6 A.L.J. 267-=.30 A. 256. 

Aikmam and Kabamat Hussaim, jj. 

References .—17 A. 637, R; 25 A. 214, D. 

(17) Mortgage by uncle for personal benefit, 
validity of— 

Appellant held a decree against his uncle 
Gendan .md got him arrested in execution. 
Gendan Lai in order to paj him executed a 
mortgage bond hypothecating a joint family 
propertj to the respondent. The joint family 
consisted of himself and appellant. The credi¬ 
tor sued appellant who pleaded that his uncle 
could not hypothecate joint family pro^rty 
to pav up a decree which he (appellant) held 
against him. 

Held, (Stanley, C.J., and Banerji, J.), that 
appellant’s plea must prevail. 

Distinction between powers of a manager 
who is a father ^d a manager who is not a 
father pointed out. Ram Ratan V. Laehman 
Das. 5 A.L..J. 417=A.W.N. (1908), 192. 

^TAMLEY, C.3. AMD BaMBiAi, 3. 
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(IH), Oham.'pertif—Assignment—Validity, if 

* may be gmstioned by third parties— 
Consideration made payable upon success of 
suit — Gambling in litigation — Public 
poltey-PurcHase from limited otsner —Ohur 
OH purchaser, extent of—Rtdificaiion— 
Contract Act \IXof 1872), S. 196—Sale 
• without legal necessity—Becooery by re¬ 
versioner—Mesne profits, claim for 

In India an agreement cannot be avoided 
on tlic ground of champerty (<*). 

"•r » 

The agreement m this case provided that out 
of the purchase money which was fixed at 
Rs. 52,600, Rb. 600 only was to be paid down, 
and the balance when the property should bo 
recovered. 

Held, that the agreement was genorallj of a 
c.hampertous character but was not void on that 
acedunt, nor was it opposed to public policy 
and void as such by reason of the stipulation 
I elating to the payment of consideration. 

An ivssignment cannot bo questioned as unfair 
and unconscionable by a person who was not 
ii p.irtv to the assignment. 

One who claims title tinder a convevance 
from a Ilitidu woman with the usual limited 
interest which a Hindu woman takes, and who 
seeks to enforce that title against reversioners, 
IS always subject to the burden of pioviiig, not 
only the genuineness of his convevance, but 
the full comprehension bv the limited owner of 
the siatuic of the alienation she was making 
and also that alienation was justifiod bv 
iiccos.sity, or at least that the alienee did all that 
was rca.soiiable to satisfy himself of the existence 
of such necessity .\iid this burden lies the 
more heavily on one who comes into Court with 
the case that he did not take from a limited 
owner, hut from one whose title he allegos to 
have boon adverse to that owner. 

iiatification in the proper sense of the term, 
as used with reference to the T^aw of Agenev, is 
applicable only to iwits done on behalf of the 
ratifior; and this rule is recognised in S. lt)0 of 
the Indian Contract Act. 

Where the defendant held possession of pro- 
IKirtios under deeds of sale from a limited owner, 
which were found to have teen executed with¬ 
out legal necessity, the plaintiff’s claim for 
inesne profits vj^as allowed. Raja RalBhagwan 
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Dayal Singh v. Debi Dayal Sahu, 12 C.^ Jif. 
393 (P.C.). ^ 

Lord Robertson, Lord CoLL,i:^fs and Sir 
Arthur Wieson. 

Iteferences '—{a) 4 l.A. 23«a2 C. 233 ; 20 I.A. 
112; 9 C.W.N. 477 * 32 LA. 113=27 A. 271, F. 

(19) Alienation by Hindu widow—Consent of 
fernede revers/ioner, if passes absolute title 
—Propriety of ti ansachon. —Presumption of 
law. 

An alienation of her husband’s estate by a 
Hindu widow without legal neces.sity, but with 
the consent of the next revorsioifers, who, if 
they had succeeded to the asUte would them¬ 
selves have been entitled to the limited estate 
of a Hindu widow, does not pass an absolute 
estate to the traiisfefeo. 

No presumption of the propiiety of the trans¬ 
action arises from such consent. Bepln Bfthavi 
Kundn v. Dupga Churn Bandopadhya, 12 
CWN 914-8 CLJ 120. 

Macx,ka\ c'.j., and I)o.ss i 

(20) Conditions undei which Hindu co-par¬ 
cener can make valid alienations of whole pro¬ 
perty See HiNin; Lvw (Joint Famii.v), No. 2/3, 
lOlioin. L U 176 

(21) —See liiNiiu Law’ (Rev ehsioneks) 

(22) —See Hindi. Law'(Widow) 

(23) —See Hindu Law fWini.s) 

(24) Sons’ interest in a tenant's holding of 
the fathei Sons not co-tenants—Relinquish¬ 
ment by father vvitiiout sons’ coiiseiil, validity 
of. See Rkdinqi ISHMENT. No. 1, 11 O.C. 292. 

y 

(25) Brahmins of tiopalpm in the Amritsar 
District—Son's right to question the validity of 
an alicThition bv father. See Customs (Pun¬ 
jab), Aliunatiox, No. 3, .59 P R. liK)8. 

(26) —by Hindu widow for oonsidcrat ion bind¬ 
ing on rovoi’sioii—Reversioner seeking to set 
aside—tlffer to recompense alienees. See Hindu 
Law (Widow), No C, 18 M L.J 11. 

(27) Alienation of husband’s property by 
Hindu widow—Daughter’s estate uiterv'oning 
between widow and next presumptive reversioner 
—Whether reversioners prevented fiom suing 
for declaration of theit nghts See Hindu Law 
(Reversioners), No. 5, A.W.N. (19(B)» 207. 

3763-34 
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8.—(Alienation)--(OoncZM<iei). 

(28) Suit by son to contest alienation of ances¬ 
tral pro^rt}' by his father— Onits probandi of 
proving ancestral property on son. Sec Customs 
(PuNjAB)-Ai,iKNATroN, No. 18,128 P.W B 1908 

(P.C.). 

(29) Alienation by widow—Right of residence 
in family house Sec FfiNm Law (Widow), 
No. 17, 4 M.L.T. 485 

0 

-4.—(Convenion). 

(1) Apostacy of wife—Bights of Hindu hus- 
b.uid—Decree for custody of wife or institution 
of con jugal rights. Sec Hi.ndu Law (Makkiai.u), 
No, 2, 40 :> B liK)7-8a T* L.B. 1‘iOS 

-5.—(Debts). 

(1) Joint lixndu faunli^—Liabiltty of .vmi 
for father's debts—Refence that debts mre 
incurred for ttnmoi al purposes—Burden of 
proof, 

.\ccoicling to the Hindu Law ot the Mitak- 
hh.uii sdiool, it IS not uocessarv, in ortler to 
establish a son’s li.ibility foi his father’s debt, 
that it should be shown that the debt was con¬ 
tracted for the benefit of the family. It is 
sufficient in ordoi to csLiblish the habiliti of 
sons to pay a personal debt of their father, if 
the debt be proved, and the sons cannot show 
that it was lontractod foi iininuiai purposes or 
was such a debt ns docs not fall within the 
pious duty of the sons to dist hargo (n). 

Whore in such a case as tlie above, tlic sons 
set up the defence that the debt was iiieiiircd 
for immoral purposes, the burden of proof is on 
them and not on the creditor (6) 

And merely general cMili'iicc of profligacv on 
tho part of the father is not sufficient (c). Baba 
Singh y. Biharij Lai, .\.W.N (1908). Gl ^5 A 
L.J, 175-80 A. 15C 

Banki,« and Bichauds, jj. 

-Refere 'ces —(a) 28 A. .508 J>, 21 A 238 and 
27 A. IG. F : 13^C 21, R. (b) 24 A. 459. F , 9 A 
493, Diss. (c) 14B.320 R. 

(2) Sons brought on record %n pending suit as 
fathers l-eoal representatives—Form of de¬ 
cree—Representative capacity. 

Where, in a sidt, ponding against a deceased 
Hindu, his sons have been brouglit on the re¬ 
cord in their character of personal representa¬ 
tives of the deceased, th*' decree should be 
againtt*them as persort'i.] representatives, the 
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amount of the decree to be realised fjrom the 
estate of the deceased in their hands (a). 

Barayanaswami Naick y. Seahama Raja, 18 

M.L.J 3G^3 M.L.T. 240. 

WHJTK, C..!., and SiNKAllAN NaIK. J 

Reference —(a) 27 51 243 (248), approved. 

(3) Son, right of, to challenge a ready money 
debt contracted by the father—Antecedent 
debt, meaning of—Grounds for chcdlengiog 
a debt contt acted bi/ a Hindu fathei. 

Where family property is mortgaged by .i 
Hindu fathci to secure lopaymcnt of an .id- 
vance made at the time of the mortgage, his son 
cannot challenge the mortgage on tho gioiind 
that there w.is not an antoeedunt debt. In 
order to challenge such a transaction, ho must 
show that either the debt was not eontiaotcd 
at all or is no longer in existence oi is tiiiiiti'd 
with unmoralitx (a). 

Alltel edciit debt is a debt existing piioi to and 
indepeiideiitL of a sale or mortgage of joint 
ITindu family propelty (6) ; and debt, ineiitied 
at the time of sale or nioi tgage, is not an ante¬ 
cedent debt, within the meaning of those words 
as used bv the Privv Council (c) Jangi Singh 
V. Chaudhri Oanga Singh. lOO.C. 3r>() 

Sandmis and Guinkin cs 

Rejetcnees —(a) 21 A. 4.59, F. {b) 29 51. 
2fK). li. (c) 5 C. 1(8 (P.C.) Zf., 28 A. 128 , A.W. 

N (01), .57. R. 

(4) Father, as manager of family, entering 
into contt act, fot its benefit—Failure to ful¬ 
fil obligation—Breach of civil duty ~ Crimi¬ 
nal misapptoprmlion—l‘lability of famity 
propet ty 

A Hindu fallier, as iiianagui of the undivided 
Hindu family consisting of himself and the 
second defendant, entered into a Kuri tian>a< - 
tion, .ind leceived a certain sum of nionev in 
consideration of his undertaking to manage the 
fund, to make collections from tho other nicni- 
beiw, and to dispose of tho collections m accord¬ 
ance with the contract entered into by him 
with the other members. The Kuti transai tioii 
was entered into for tlie benefit of tho fainilv. 
and the sum received for the family benefit 

Tho father made the colleoticns, but failed to 
make‘the payments he was bound to do 
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Held* that the failure to make the payments 
flid not amount to misappropriation (n) but 
on]\ to a brciKb of a civil duty that, the obli¬ 
gation of the father and the Iiabilitj of the 
family property to pay the plaintiff having 
arisen by virtue of the contract entered into bv 
him as manager of the family and for its benefit 
coupled with the subsciiucnt leccipt of the 
collections, his failure, to fulfil it could not free 
the familv property fioin its liability for the 
debt. Kanemar VenH^PJiAyyti v- Kvishna- 
chapya, 17 M.L.,J i)id=3 M D.T ;5r)i='2 
MLT 529--31 M Ull. 

WiIITH, C J , AND Hwnson 3 

Iteferettces —{«) 27 M. 71, /> and Ifi M 
ll {diiliitfjiiiHhid in 27 M 71) 

(.^i) Jiiabilitu of sots to fatlier'n debts— 
Tort fomtmtleil by father—Decree foi 
ilamayes ayainst the father —Sou caimut be 
held liable under the dee.rce, wlu’ti the estate 
he tnlm ited from Ins father has det ired no 
beihefit by the art, 

I'lider Hindu Daw, the son is not to be held 
liable for delitswhiih the fathei ought not, .is 
.1 de-ient .iiid lesjioctable man. to ha\e iiieur- 
red Ffe is .msweiable for the debts legitim.it,e- 
l\ incuried In his father, not foi those iittri- 
biitable to his failings, lollies oi i.ipriecs 

Ifeiieo, where the father’s at tin obsiriictiiig 
the ji.assage of water to anotlu'i’s binds, though 
not illegal in the usual sense of the teiin, but, 
IS wrongful, and that othei obt.iins .i tbs lee 
against the f.itliei for the dam.ige done, the, 
son cannot be held answerable for the li.ibihty 
so inclined, when the estate tlnit has eoine to 
his hands has derived no benefit from the .u t 
Dopbar Khaohar Odha Ala v.Khachap Hai 
JBUP Oghad, 10 Houi. L.R. 2!)7 = ili H 84S 

(jHV.SDW MlMIl ,\N]' KnU.HT, ,11 

(ff) Husband's debts-ffatisfied by a a,ife m 
his hfe-time—Volinfary payment—Ttans- 
fer of husband's properly after Ins death — 
Mqutty—Inability to pay the consideration 
money—Joint family, nature of— 

The existence of debts due by the aiieesUir 
at the tunc of his death is aoouditioii preeedunt 
to the liabilitv of the heir to pav them When 
.1 Iiusbaiid’s debts were paid In a wife in the 
life-time of th# husband, the pimiients were 
loluntan payments ,iiid the husband's property 


Hindu Law—{Continued). 

- 5 .—(Debts)— (Confwiaed) 

could not be made liable for those debts after 
his death. A transfer of property fo%pavmcnt 
of those debts could not bo deemed to be a 
transfe.r iiumIo for paiini'iit of his debts. 

During the life time ot N, liis wife M, paid 
his debts. Aftei his disitli, when shi' inherited 
his properly, she ir.insfeiied (‘eit.iiii piopertv to 
satisfy thane debts. IM.iiiitiffs, the daughtei’s 
sons of N sued to '•el aside lhal sale Held, 
that the plaintiffs weie not bound by the sale 
,is the payments b\ M weie oiiU voluiitan, 
and the property could not be made liable for 
the debts but tlie plaintifls were m cciuity 
liable to p.ia the whole coiisideMtioii monev 
which the li.insfeiec’ had p.ud. 

Natuie and incidents of a joint llindii famih 
governed hi the •Alitakshai.i loiisidercd. 
Himmat Bahadup v Bhawani Kunwap, 5 A. 
L J. - 18 '.l=: \.\V N ( 1 ! 108 ), 148 ‘W \. 152 

Srwian.i.i I'm Kmiam\t Husain, j. 

(7) Mita'.sluira -Fathci's luibihty as suiely, 
if and how en forceuhle ayti.iml son -Dtabi- 
lity, if personal or eHends to property — 
Antoiedent debt— / imitation. 

Wiiete I Aliiaksliai.i l.ilher stood siiietv in 
lesjiect of .1 niorinagi'-delit sti|mlating that, in 
e.ise the 111014,.igee w.ls jueiented fiom holding 
possc'ssioe rif ib(‘ niortg.iged projieity 01 fiom 
lolleiting till lent-' the di bl would lie lecovei- 
alile with d.im.igc's Imiii I'erl.iiii spec'itied jilot- 
of the f.iniiiv ]iro))(ii\ of the siiietc, and nioii 
than six M.iis ,tfu I ibe inoitgagee was onsU'd 
fiom tin 11101 ig.ieeu piijpertv, the mortgagee 
sued the -onotlbi siiietv toeiifoice bis lights 
Itlidei tin siiieU bond 

held Ib.ti ilii'te was no • .iiilec edent" 01 aetu.il 
delit toi wliii b ibe siiu i\ w.is liable on the d.itc* 
of the bond, .iiid tin liibiliti which subseciuentJv 
arose laiiiiot lie reuaicb cl ,is ,i di'bt wbic.h, .ipart. 
fiom ,iiu cjnesiicui of Icg.il neeessitv 01 bonefit 
ot the f.iiriiU, w.ls biiulmg on the f.imily pro- 
|)eit\ III the blinds of li's sou 

The s(U) was, if .It .1'!, personalK lialile to 
disc'h.irge the debt, and the pcrsoual remedy 
.igaiiist the son being time-baired, there was no 
ine.iiis of following ancc'sbial pioperty in his 
hands 

• 

Quaere —Whc'thu .1 Mitaksbai.i soims uiidei 
a piculs ohlig.it'on to discharge a debt incurred 
bv his fatbei stand'ug surc‘t\ Hipa LttI Mar 
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-S.—(Debts)— (Continued). 

viriv. Chandrabali Haldarin, 18 C W.N. 9 

=4 4a9. 

CAS}'r:HSiS AlfU SHAni<'lji>I>XK, JJ 

Beferences —20 C. 611; 28 B. 4.54 .'incl 11 M. 

37.S, /). 

(8) Joint JItndu family-Decree against father, 
the son not being party — Suit,against son, 
on death of father—Cause of action 

The death of a father, a member of a joint 
Hindu family, does not gi%e his creditor a fiesh 
caUHO of action against his soti for the recovery 
of a judgment-debt binding upon the sou. 

ItraJ Kunwar Y. Pirthipat Tewari, 11 0.0. 

834. 

0HAMJI-:lt, J.C. 

p 

References —23 Til. 292, and 21 A 301, li , 0 
0 0. 271, D 

(9) Hindu Law-Father’s debts—Liability 
of sons to pay—Father’s poieer to alienate 
ancestral property—Attachment of son’s 
share m the property—Prohibition of 
alienation undei S. 276 of the Civil 
Procedure Code—Father's right to deal 
With the share. 

Lmder Hindu Law a father has the light to 
Bell or mortgage ancestral propeity, including 
the interests therein of his sons, in satisfaction of 
hisanti'ccdcnl debts, provided those debts were 
not contracted for immoral or illegal purposes. 
This I ight to dispose of the .lucesti.il ptojicity 
so as to iiicliide and affect the shaios of the sons 
arises according to Hindu l.avi niMitue of the 
pious obligation of the sons to p<i\ the debts of 
the father, which were not illegal or immoral. 
In other woi-ds. where the fathei alienates tin 
pr 0 pert\, he exercises the power of alienation 
which the sons would have exorcised in discharge 
of their pious duty which tlicv owed to him ; he 
is virtually alienating the property for them and 
on their lichalf m discharge of tlieir duty in 
aocordanie w'lth the power given to him by 
Hindu Law 


I Hindu Law—{Continued). 

—-8.—(Debte)—(Couelttded). 

satisfaction of his own debts, Sttbvaya Vitbal 
Naik y Nagapa Subaya Shanbhog. 10 Knm. 
L.R. 120G 

Chandav^rkak and Hkaton, J.T. 

(10) Debt contracted for marriage of co¬ 
parceners, nature of. See Hindu Law (Joint 
FAN 11 .v). No. 1, 9 Bom. L.B. 1366. 

-6.—(Exclusion from Inheritance). 

(1) See Hindu Law' (Inhkkitanck), No 2, 
10 Bom. L.B. 149 

(2) See Hindu Law (Sucukssion), No 6, 
10 Bom L.B 659. 

-7 -(Gift). 

(1) Actual and exclusive po--sesiiuii. irhethei 
necessai y to validate a gift 

1 According to Hindu Law, the giving of actu.il 
I and exclusive possession is not neces.saiy to the 
completion of a gift. When a poison cxeeulod 
and registered a deed of gift iii favour of his 
mistress and gave her the power to receive the 
documents after registration Held, that the 
donni had done all that was possible to com¬ 
plete tbo gift and that, as the woman was 
living 111 the house at the time with the doiioi. 

I she was given possession by the vorj act of 
execution of the deed Ram Charan Daa v. 
Bhagwati. 52 P.R, 1908-103 P.W.R. 1<K)8, 

0lIATTKn.ll AND JOIINSTONK, JJ. 

(2) Ijiiiiil.itioii bv Hindu testator 01 settlor o 

I hte cst.ito follow'd! bv endowment of piopeitv' 
j to pious imrpuses, v.iliditv of See Hindi Law 
I (Uni.iiTioi.s Endow’mknts), No 1. ,5 A L..I 256 

(.5) See Hindu Law (Ai.iknation) 

' ——8. (Guardianship). 

(1) Step-mother whether can he guardian of 
' hei step-sons—Validity of alienation made 
• by step-motheis during guardianship —ite- 
\ marriage of mother, effect of, on liei ittatus 
' of guardianship—finding of fact based on a 

\ misi.o iception of evidence, whether binding 
] on Court to Second Appeal. 


Heine, wheie the light, title .iiid iiiteiesL of 
a Hindu son in joint ancestr.il property has been 
attached in execution of a decree against him, 
and its private aiienat.ou by him prohibited bv | 
an orde,r of the Court under S. 276 of the Code 
of CHil Procedure, 1882, hif father is deprived 
of th<j power of alienatum of that interest in 


A Hindu step-mothor may be, lecognised as 
her step-son’s guaidian, especially wbeie slu' 
has been their ^e facto guardian ever since 
their father’s death (a) and, as manager of 
her stop-son’s estate she has, in case of nocossity 
or for the benefit of the rainou', power to alien¬ 
ate tiis property (6). 
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•—8.—(QuapdiaB»hlp)~-(C8ncItt(l*ii). 

The re«:Uimage of n Hindu mother does not 
of itself involve loss of her right to be the 
guardian of her sons (c). 

Tlie finding on an issue of fact by a Lower 
Appellate Court, which is based on amiscoucep- 
tion of what the evidence is, eannot bo accept¬ 
ed ill second appeal as a legal finding ( 6 ) Jajo 
V. Oodal, 4 H.L.R. 20. 

Drake-Brockman, o j.c. 

Iteferences : — {a) 7 W R. -12]; 10 AI I.A 454, 
B (5) G M.I.A. 412 . 2fK.; H20, li. (c) IG G 
P L a !)9, li (d) 20 B. 753, E 

(2) See Hiniiu Law (Joint it'AMii-v), No. 0, 10 
Boiii. Ti.lt. 27!). 

-^9.—(Impartible Estate). 

(1) Piemous mit compromised—E//act of 
coviiiroviise— In ieipreiat ion. 

The'widow of the last holder of an nnjiaiti- 
blc estate was in possession of that estate midei 
.1 will. Her husband’s nephew brought a suit 
lo contest the will and to iccovcr possession of 
the unpartible estate. The suit was coinpio- 
niised the widow being left in possession during 
her Iife-timc of the est.ite a-, qaddinastun, Init 
without the power to tiansfer oi charge the 
estate in ari\ wav, an annuitj of lis. 12,000 
per aniiuin being settled upon the nejihew, and 
it being dociared that after the death ot the 
widow, the nephew, or anv repiosentative 
(/aim mo/ifini) of lus, who may be alive .it the 
time, shall be the absolute owner {mnh/> 
mustaijil) of the estate and sh.ill oicnpv the 
go/hh. 

Held, upon the eonstruelion of the compio- 
mise, th.it the ehanicter ot the estate as it h.xd 
been handed down from f.ithci to son loi gene¬ 
rations win not changed, that the nephew took 
an absolute vested mtcrost in the property the 
oujoyment of it being postponed during llie life 
of the widow and that upon the death ot the 
ntp|jevv, the estate devolved .iceordnig to the 
rules of pinnogemturo govcinnig impartible 
estates and did not pass to the widow' of the 
nephew as an estate governed by the ordinary 
rules of Hindu laiw. Happal Singh v LekhraJ, 
5 4-L.J. 425=A W.N. (1908), 165 = 80 X. lOG. 


Stanlev, c j and Bvnetwi, .t 

0 

■10.—(Inheritance). 


( 1 ) Wlmt/icr murderer entitled to succeed to 
tlie estate iff the person whom he mutdered 
- Proof of murde}—Acquittal by a Crivii- 


Hlndu Lmw—{C ontinued). 

-10.—(Inheritanoe)—(Confinufid). 

nal Court, whether conclusive in Civil IVtf 
—Unchastity in mother, whether disquali¬ 
fies her from inheriting — Hagunanthana, 
whether authority in SoiUhern India. 

If a person is a party to the mm-der of a 
certain person, he c.iniiot succeed to the estate 
of the murdered person. 

Thus, a snothei, it she bo a party to the 
murder of her son, will be excluded from the 
mheiitance, which will pass to the nest rever¬ 
sioner 

The fact that such a mother was .icij^uitted 
by a Cnminal Court of the charge of uiurdot 
is no answer to a civil suit by the next rever¬ 
sioner claiming to succeed m preference to the 
mother. But, in order to entitle the rever¬ 
sioner to succeed, it is heoessaty tb.it he should 
establish the mother’s complicity ni the fatal 
act by clear and satisfactory evidence, and it 
Is not enough to raise a case of suspicion against 
her. 

A mother is not debarred Irom .succeeding to 
her son on the ground of unchastily. 

Uuohastity is no ground of exclusion in any 
female heir except a widow. 

Illicit intercourse with a person not belong¬ 
ing to an equ.il or superior caste, though it 
may produce degradation of the woman, does 
not alloct the proprietary rights of the degraded 
person since the passing of Act XXI of 1850; 
nor can it bo uontonded that aggravated an- 
chastity has that ulicct. 

liagiinaiUiana is no authority iii tvouthem 
India. Vedammal v. Yedanayaga Mudalieip, 
18 AI.L.J. 70 -31 AI. 100-2 xM.L.T 613 

WAiaas vni) Sankvu.vn Nair, jj. 

References —5 Al. 1*19, 4 B, 104, 23 Al. 171; 4 
0 550. 26 M. 509, 1 A. 4b. 22 C. 347, 32 0. 871, 
30 C. 521, 3 Al. 209 (269), 5 G. 776(787], o Al. 149, 
U 

( 2 ) hJjvlusian from inheritance — Ihsi/ualifi- 
cation of husband as murderer—Wife not 
affected by diSijucUification—Consiruction 
oj texts 

Thu wife or widow of a disqu.iJihi d limdu 
does not become incapable of mhontmg proiierty 
merely by leasoiiofher husband’s dis(|ualifica- 
tiuii, whether she claims as heir to a deceased 
person through hei husband or othciwise, if she 
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-10.—(Inheritance)—(CwwiiJiMud). 

iH horHolf froo trom am of the defcet'< which 
exclude a person tioui nihi‘rilaiice uiuler the I 

f j 

Hindu Ijaw. 

It IS a canon of iiitoiprt'tatioii in Hindu Haw 
that a spi'ciiil-toxt fonniiift im exception ton 
f^fonoral text should licionstrued strictlx and 
.applied onlv to the ca,sos faIJiii}{ ele.irh within 
It. Gangu y. Chandrabhagabai, lO Horn L 
B 149=‘}‘2 H. - 2 ir, 

CriANnAVAiiKM! \M> Knk.ht. .n 

( 8 ) Mita/ixJiara as intetprekd lit Bumbaii lex 
loci of Berat ~Bt ahmtiis — Inexx^mble ot 
umxpicted unchastitj/ by wiic -Husband 
nbando’iinii her -M^cctoi marnaae lela- 
lioiishij) befween svuhliusbtt'd and mfe 
and oil their recijuocal rights of inheiil- 
ante—Whether hmbdid can inherit pro- 
])erty acquired by such abandoned wife by 
vnohastity—Whelhet such urman's sister’s 
daughter e? hei husband's brothei's .^on 
entitled toinhent piopcrti/ thus acquite,il 
bq her. 

The Mit.ikshai.i .i^ iiiteipieiej m ilie Hoin- 
b.a\ Piesideiicv is the ZcX fuel in Hoi.ii (a) 

Whore a Brahniin husli.iiid, in obedioiKC to 
Hindu Law, totalh and hindh .ib.nidons his 
AVifc on the ground of uiuhastit- iiiexpi.ibJe or 
unoxpiatod, .so as to destnn all hei pie^eiit and 
future claims on him and Jii'inheritaiuxi the 
relationship of ni.iriiage is dissolved (5). so f.ii 
as it sustains the cm I lights ,ind obligations of 
husband and wifet/ifei se. The husband’s light 
to nihoiit the pro|K'it\ of the iMfe ceases sitnuU 
taneouslj with the destruction ol the wife's 
right to iiihent the proporl.\ of hei hfisband (c). 

Supiiosiiigthat, notwithstiindiiig the woman’s 
iiiichastity and abandonment l)\ her hiisbund, 
her civil coiilr.iet of m.iuiago vsith tli.it liuslsind 
lemained as uiidissohed as the sai ranieutal and 
moral Ixnid between them the biisband, and a 
fortiori his sapinaas. eannot (oim* in the list of 
hens to the acfvuisitioiis of a fallen w ife bj and 
during hei degradation, and aftei hei excom¬ 
munication. 

Lastlj, oven if the luisb.uid and his snpindafi 
could be bupposixl to Im heirs to such an estate, 
then, having regard to the prineiple of consan- 
gumit) (d), as the piedommant essential of 
heirship undei the lilita^shat.«, to the position 
given teffemale heirs b> tli sUbhooI of law w'hich 
prev.iUs ,in Borar, to the sy.st'jmatic preference 


Hindu Law— (Continued). 

-10.-(Inheritance )—(C'o..ft«HiJd) 

givou b\ all schools of Hindu Jjaw to ifemales 
ovei males in the matter of succession to' 
woiuau’s estate and to the histoix of the estate 
111 dispute, the sistei’s daughter ot the woman 
IS a preferential heir to her deceased husband’s 
biuiher’s son. Ramprasad v. Mt Subu Bai, 
4 N.L.R. 81. 

S’UN’iOX, A .1.1 

Referenees —(o) S. 4. No 13() ol 1909 of tlu' 
J.C’s Court, Central T’ioviik os, arid 2 Beiai laiw 
.Tournal, 1.36, V. (5) ‘2 N.W.P 300,4 M. '243 , 
9 M. 4f)b , 23 M 171, 25 C 2.54 ; 29 .4. 4 ; 0 C L 
,F 372 ; 12 41. 277, Diss , 13 Jf 1.33,21 C. G97. 
R. (f) 3 M. 169, R. (d) 17 B. 753 , (5 C. 119 : ‘4 
B. 33H, 4'29,5 B 110, 121 , 13 M 10 , 11 .M 
149,17 M. 132,22 A 333 , 12 B, SOi'i, 1 4 40 
4 B. :01 . ') A1 149 ; 4 G 5.50 , 22 C. .347 , 32 V. 
371 R. 

(4) Itayabhagu school—Succession—Lnvles 
estate- Joint nephew piefeiential heir to 
.leyheu) separated by cJi:clmion--Spintual 
beiient, doctiineof, not the only ptuvnple of 
succession Mdahshara, application of, in 
absence of teMs oj Dayabhaga—tiunsi , «,*- 
tiact and aljcciion, pitnciple of. 

tipiritu.il lieiieht is not alw.i^s the guiding 
piinnplc ot inheritance undei the Bengal 
School of Hindu Law. 

In cases not contemplated In .Jimutvahauaoi 
his followers, the law should be developed on 
latioiial lilies consistently with principles fol¬ 
lowed ni similar cases, and the decisions of the 
Cuuits should not be based on a blind adherence 
to the principle ol spiritual nonefit, when such 
adherence would lead to <i violation of othei ic 
eogiiised principles consistent with natural jus¬ 
tice. 

In .ill cases of abseiiee ol texts or piocedents 
under the 1 layabhaga Law, recourse should be 
had to the theory of piopi'niputy and iiatuial 
love and affection as adopted by Vignanoswifia 
and the comiuuutatois of the mure ancient and 
orthodox schools of Hindu Law (a). 

Un the death of a Dayabhaga Hindu, a 
nephew who was living in joint estate and moss 
W'lth him excludes another uephew who was 
separate, when thee separation was due to his 
father bai mg been excluded from mhentance for 
cause not expressly mentioned iii the text books, 
The position of the latter is similar to that of the 
separated co-parcener who had not re-united ( 6 ), 
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-10.--(Inheritance)—(CoM<ma«d). 

and consideration which applies in the one 
Ctise should govern the other. Akhoy Chandra 
Bhnttacharya y. Hari Das OoBswami, 12 G 
W.N. 511 =35 C. 721. 

Mniu. J. 

Jieferences: —(a) W.N. (1900), 743, li, ( 6 ) 7C 
W.N. 042 = 30 C. 725 = 30T.A. 1.30, R. 

(5) ‘ MaliL ' — Shebaitshtp, inheritatKe to — 
Lunatic, riqht of-inhentant'e of — Daya- 
bhaga, authority of- Dayabhaqa, Chap, 
TV, Sec. ,9. F. 31, 3!i, 33, epurwm —Rival 
mfc'inoo and dauqhtei''' son— Stndhnu, 
Ayautuh. • 

Where the term ‘ Malih ' is used in a will, its 
pietise meaning is to i>e determined bv the 
(oQtpxt .aid with refeteiite to the othoi clauses 
of the document. 

In the absence of am directions to the 
C'oiitrarv in the will, the right of mhentance to 
the ahehaitship follows the same line <is the 
right of inheritance to inimo\cable propertv 

In liongal, m.sanitv at the time when the 
inheritance falls in is suHicieiit for cxolusiou 
from the succession, even though the, lun.u-v 
inav not have been congenital , and where the 
sLiecossion to an oflico is m question, the duties 
attached to which require that the holder shall 
be in full possession of his senses, hmaev is 
iiiidoahtedlv sufticient to disqu.i.lif> a person 
from succeeding 

The tevt of the Daiabliaga In .liiiiut V'.ih,ina 
caimot be regarded .is m itself an authoritv 
absoluteh binding, without am legard to the 
fact whether the doctrine propounded in the 
text h.is been .incepted .vs a true exposition of 
the law and has been sanctioned bv usage, 
and without a]i,v cohsidcration of the question 
whether a verse relied upon bears on its f.icc the 
evidence of being spurious and an intciTiolation 
(rt) 

N'erseS'S'i and .33 and tho words “ of the rival 
w'lfc ” in verse 31 in sec. Ill of Gh<ip IV of the 

Dayabhaga are interpolations <ind are spurious. 

# 

Tho son of a rival wife is not a preferential 
heir to the daughter’s son m the line of succes¬ 
sion of the a§auiuL atridhan property of a 
Elmdu female. 


Hlndiu Law— (Continued). 

-10 -(Inheiiianoe)—(Conftnui'd). 

The destruction of an image does not dosfhoy 
the oiidowment Papua Chaudpa Bvaaok y. 
Gopal Lai Sett, H C.L.J. 3Gt). ^ 

Bkktt and Mookkiukb. ,ij 

Befereneea. —(a) 10 W.R. (P.C.), 17, 21 , 12 
Moo l.A. 397, F. 

(0) Partition deed by Hindu of hvs self-ac¬ 
quired ptoperty, ns if it teas auoestral 
property belonging to a joint Mitaf.ahara 
family consisiing of hmsel), hia daughter 
and his illegitimate son.s~ Death of daugh¬ 
ter childless aftet her father's death—Bight 
of het husband or liei father's heirs to 
sui ceed to the property. 

One S, .shortly before his dc<tth, executed, on 
bchalt of himself and liis iiiinoi daughter I’, a 
rcgistoied document, wheieby he treated his 
self-acquimd pioport>, .is if it was ancestral 
property belonging to the joint Mitakshai afamily 
consisting of himself. Ins seven illegitimate sons 
and his d<iughtci P, .ind ]>.iititioiie(l the proper- 
tv , retaining for huiiself and his daughter, as 
bhcir share in sovcnilt>, the sum of Rs. 29,000 : 
.iiid the seven .sons, who took the i<‘sl of the 
piopertv, .igreed that he might draw .ind receive 
and dispose of the Rs. 29,000 as he thought fit. 

The daughter died childle.ss .iftei hei lathoi’s 
death, leavuiig the plaiiitifl-.ippellant, her hus¬ 
band, who brought this suit, ebiuinng the 
Rs 29,000 as her heir 

Held th.it there w..s nothing in the document 
to show that hei father purported to make any 
gift to her, that ho pin ported to partition 
the propcitv, as if it was joint family property, 
between his seven sons on the oik* hand and 
himself .ind daughter on the other hiuid, and 
that he did not purport to give to his daughter 
ill such partition any absolute estate m the 
property m question, eithoi .is to an undivided 
half share with himself or way of a joint 
tenancy, with the right to take the whole 
absolutely upon survivoiship. 

Held, therefore, that she took bv mheritanee 
from her father , that, for the pin poses of this 
suit. It mattered not whether the pi'oporty in¬ 
herited bj her was ber^father’s self-acquired pro¬ 
perty, or whether it was joint family property ; 
and that, in either case, she merely took a 
daughter’s estate and that her fathc»’s hem,. 
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——10.—(Inheritaneej—(GoMc2(idteei i. 

and dot her husband, were entitled to succeed. 

J. Boraiswml Mudallar v, P. Oosindasawmy 
Plllay, 14 'Bur. L.B. 286. 

IbWIN, C.J., AND ObMONO, J. 

(7) Succession to estate left by adopted son— 
Punjab Customarj' Law, adoption under— 
Kritnma form of adoption. Sec Hindu Lvw 
(Adoption), No. 2, 58 P.W.R. 1908. ' 

(8) Sarsut Brahmins of (JopaJpura village, 
Amritsar District, arc governed b>, not by cus¬ 
tom—Exclusion of daughters by more colla¬ 
terals. See Oiv. Pro, Conn, No. 9, 95 P L.B. 
1908. 

(9) Illegitimate daughter of Shudra uiforior 
to son of divided brother. See Hindu Ij.\w 
(Succession), No. 7, 10 Bom. L.B 736. 

(10) Punj<ib Pre-emption Act (II of 1905), 
S. 12 (a)—Pre-emption based on relationship — 
Reversioner of a female included within the 
meaning of the .seetioii See -\c’T II or 19C>5 
(Punjab Pkk-rmption), No 8,1.81 P W B.1908 

(11) Sec Hindu Law (Succkssion). 

(12) Hindu suffering from incurable disc.iise, 
inability of, toinhent—disease coiiti.ictod after 
succession to estate will not divest such estate. 
See Hindu Law (Succession), No I, A W.N. 
(1908), 47. 

-11.—(Joint family). 

(1)— Mitakshara—Samshara—Marriage of a 
co-parcener—farmlii purpo' 4 . 

.4coording to Hindu Law, a debt coiitractod 
for the marriage of a co-parccnor in a joint 
Hindu family is binding on the other co-parce¬ 
ners as a debt eontr.ictod for .i family purpose 
and therefore for the benefit of the family (a). 

Under the Mitakshaia as well .ws ItieMayn- 
khii, the word “ Samskara ” ordinarily includes 
marnage. Sundrabai Javji Dagdu v Shlv- 
narayaa Ridkarana, 9 Bnm. L R. 1 . 166=8 
M.L.T. 44 = .82 B. 81, 

CllANDAVARKAU AND KNIGIIT, JJ 
Reference .—(a) 27 kl. 206, Dm, 

(2/3) Property acq^uited by joint exertwm, of 
father and eon^ imng jointly —Character 
of the properly—-Nucleus of property—-Joint 
property — Self-ncyuired property. 

Where a father and bis sons acquire their 
property % their Joint labou' ,^nd are, besides, 
joint in fo«d and worship they must be legarded 


Hindu Law— (Continued). 

-11.—(Joint family)—(Conftnued). 

as having constituted a joint Hindu family (a), 
even though there may have been no nucleus of 
property which has come down to the fathei 
from his father or grandfather or great grand¬ 
father. For the formation of a oo-parcenary in 
Hindu Law, such a nucleus is not absolutely 
necessary, provided the persons ooustitutmg it 
stand 111 the relation of father and son oi othi-r 
relation requisite fur a co-parcenary system and 
those persons, by living, messing and worship¬ 
ping together, and throwing all the propertv 
acquired jointly into one common stock, ni.ini- 
fest thoir intention to deal with one anothei 
and with outsideis as inombors of a oo-pareeimr> 
system under the Hindu Law, ^ 

It IS open to <1 co-parcener to alienate tbo 
whole jiiopeilj with the eonsent of other eo-pai- 
ceners, but he cannot <iilien<ite it so as to pieju- 
diec the lights of other members of the family. 

Whei’c ceitain property has acquired the ehai- 
aotci of joint projierty under Hindu Law, it has 
imposed on it by that law, as a consequence of 
that charactei, eerUiiu obligations which c.innot 
be got I id of, by the co-parccners to the preju 
dice of the paitios iii whoso favour those oblig.i- 
tioiis .ire I te.ited by the law, by .i mere agree, 
meiit to tre.it it as the solf-acquiied propeity oi 
one of those cu-paicciiers. Laldas Narandas 
y. Motibai, 10 Bom. L.B. 175. 

Chandavarkau and Kniuiit, JJ 

Iteference . — (a) 10 B. 528, It. 

(4) Joint projM})ty—Joi.t family piopaly - 
Joint ancestral family pi operly—Dutiiu - 
tions between — NutleW), how far a nece'-'-ai y 
ingredient. 

The thice notions, (1) joint property, (2) joint 
family property and (3j joint ancestral family 
propertv are distinguishable In all threi’ 
things there is a couimon subject, property , but 
it IS qualified in throe diffoient ways. Thi* 
joint propeity, of the English Law, is pro¬ 
perty held bv any two or more persons jointly, 
and its characteristic is survivorship. Aii.ilo- 
gies drawn from it to joint family propeity are 
false or likely to be false, for sovcial leiisons. 
The essential qualification of the second el.iss, 
IS not jomtness only but a good deal more, Tw o 
complete strangers may be joint tenants, ac¬ 
cording to English Law ; but, m no conceivable 
circumstaneass, could they constitute a joint Hin¬ 
du famity, or, in that capacity, hold property. 
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(Joint famiJy)— (Conitni/ei). 

In the 'third oatKi, property is qualified in 
a tT)vo-fold manner; it must have been joint 
famil;y propert} and it must be ancestral. 

It iH obvious that there must have been a 
nucleus of joint farailv propertv before anccstial 
joint family property can come into existence , 
because, the word ancestral coimotcb descent, 
and therefore, of course, pre-existence. But, 
because it is true that there can lie no joint 
ancestral family property without a previous 
uu< lens of joint family property, it is not true 
that there cannot be joint faiiiih propertj with¬ 
out a pre-existing nucleus, foi that would be 
identifying joint family, with ani-estral joint 
family, property 

Where theio is .uicestrnl joint faniih pio- 
poitv, every lueinher of the f.nniK acquires by 
Iiirth' an interest in it, which cannot be defeated 
by individual alienation oi disposition of an\ 
kind. This is eqiialh triu- of joint fainiU pin- 
pertv- 

Where it is known oi admitted that some, at 
least, of the piopcrtj of a joint faiiiil'y h.is come 
down to them, the presumption is that the 
whole propcitj IS ancestral, iiiid aiiv uioiiibor 
alleging that it is not will h.we to piove his 
solf-acquisition 

Where property is admitted or prov»*d to ha\e 
been joint family property it is subject to I'xact- 
ly the same legal incidents in every icspoct as 
piopei^y which is admitted oi proved to be 
ancestral joint himily property Further, this 
class of piojHiity, in India, di/teis ladicallj, ni 
ongni and essential characteristics, iroin the 
joint family property ot the English Law. The 
fundamental principle of the Hindu joint fiuuily 
18 the tie of Sapindanlnp. Without it, it is 
impossible to form a joint Hindu family With 
it, as long as a family is living iiOgethei, it is 
almost impossible not to form a joint Himlu 
family, and it is of its \cr. essence. 

There is nothing, cither in practice oi theory, 
which excludes the possibility of members of 
the sanio family, starting a family (oituno. 
holding it as members of a joint family, and, 
thereby, clothing it with all the U'gal rjualities. 
and incidents of joint faraiiy property, chief 
among which is that every membet born into 
the family, after the property has acquired that 
character, and before it has been divested of it 
by partition, obtains by birth an interest in it. 
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—11.—(Joint family)—iCowfinutfd)- 

Kariandaa Dharamsey v. Gangabai, 10 Hvm. 
L B. 184 =5 32 B 479 

« 

Bmawan, j. 

( 6 )—Jot«f Hindu family, right of a member 
of. to represent other menibers of t he family 
—Suit for recovery of the whole of the family 
proiierty by one member. 

Held, tlipit a member of a joint Hindu iaiinly 
could not inshst upon representing the other 
members m a suit brought for the recovery 
of the propel ty belonging to the whole family 
Babu Bhan Par cab Sahi v Babu Sudishl^ 
Naraln Singh, li O.C. 15 

(Vu,ll'’l<’IN ANn Ghamikb, a j.c. * 

IlefBrenc0S:—2'i M. 190 and 28 B. H. H. 

( 6 ) (luardianship—Mi tor co-paramrts— 

Guardianship ceatei when one of the mem¬ 
bers attains majortly. 

Where a joint Hindu family consists ol co- 
parceneis who are all minors, the co-parcenors 
fornmig one group, the Court has jurisdiction 
to appoint ,i guardian of the pioperty for that 
group as a whole. But, when, subsequently , one 
of that group arrives at the ago of luajouty the 
guardianship of the person so appointed by 
the Court must cease , and the Court is bound 
to hand over tho joint family pioporty to the 
eo-jiiireeiicr who has become an adult, although 
the other to-paieoueis are minois. Ram- 

chandra Vasudeo v. Knshnarao Vasudeo, 
10 Bom. L.B. 279 = 32 B. 259. 

CHANDAVAKKAK AND IvNinilT, J-J. 

llefetences —19 B. i09 (F.B.), A^pl . 10 H. 
15.5--7 Bom. L.B 809, F. 

(7/8) Milahshara — Separation—Faitilion — 
lU-union — Joi.Aness without re-union— 
I’eiiants in common—Act of fathet tandimj 
on sous. 

The fact ot li\ mg together and eating together 
on the same floor with food taken tiom the 
same cook-room oi even the supeiintendonce 
and eontrol b\ the eldest and the most intelli¬ 
gent of the members cannot alone suthco to 
constitute either a joint or a rc-unitud family 
as coutcmplatcd by Vignaneswaia and his 
followers, if there bo satisfactory proof of pri'- 
vious aseertainmoiit of the shares of individual 
inombers 

The coustitutioii of* a joint Hindu family 
consisting of the father and his sons 4s such 

3763—r85 
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-11.—(Joint family)—(Coniinwflfl!). 

that 'the father represents the sons without 
express written authority and is considered to 
be tile accredited agent of the joint famih. He 
may sue and be sued and nia\ bind the family 
by the result of the litigation In a family 
aiTangeineut settling disputed lights and liabili¬ 
ties, his action, as reptosentiiliye of the family, 
is binding on the dependent members (a) Rai 

Oajiadar Narain y. Rai Harihar NlaFain, lU 

CVV.N r.87 

MmiA AND Casi’i;usz ,i r. 

Iteferences —{a) 'Ji \V and T S3!), . I 

A G51 ; 8 I A. 190 and 4 A. l!i0, leUed on. 

(9) Manager can represent the family I't suits 
heouyht on behalf of it~A co-i'ia.rceficT can 
also represent it if his action is consented to 
or latified by /us co~pitici'ners~~Certtficate 
ft Hill Conciliator obtained by one enures fm 
the benefit of all ~Dehi,hnn Agncultunsts’ 
Hclief Act (A Vll of 1879), S i7. 

The rule of Hindu Law is that a joint faniilv 
Is represented m all titiiisactions oi concerns 
with the outside world In its Karta (ni.iiiager) 
piovided they are for the benefit or necessity of 
the family , and that any eo-p.i.reenei, who does 
not occupj that position of uiiiiiagei, can le- 
present and bind the famih in sucli transae- 
tion or concein.s, provided he was either pre- 
yiously authorised to represent it, or, in the 
absence of such authority, the other co-parceners 
subsequently by words or conduct ratified his 
<u ts 

Accordmglj, the co-parccnuis of a joint 
Hindu family are entitled to maintain a suit 
to which the provisions of S. 47 of the Dekkhan 
Agriculturists’ Belief Act apply, on the strength 
of a Conciliator's certificate obtainiMl under S. 46 
of the Act, by oiilj one of those co-paroeiiers, 
who was <Mther the managing member of the 
family at the time the certificate was obtained 
or, who, though not manager, obtained it with 
the consent and on behalf of the joint family 
acting as its agent, Vishnu Dhondi ¥. Babaji 
Bahira, 10 Bom. L.R. 505 = 32 B. 117,). 

CHANDAV yilKAll ami IvMdUX, JJ 

(10/11) Joint faintly firm—Liability of the 
firm for the act of a member pledging its 
credit—Negotiable instnment, 

Wher^the credit of a Hmdujoiut family firm 
IS pledged by a negotiable mstrumont, good on 
*ts /.rce Vnd transferred in due course, the 


Hindu Law— (Continued) 
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liability of the hrni, yvhose signature tS made 
by a person with authority to make that signa¬ 
ture, IS perfect, whether the transact on was or 
was not III the course of the firm’s business 

The Bank of Bombay v Raghunathji Tara 
Chand, 10 Bom. L R. 668 . 

Hka'J'on, j 

(12) Manage) of a joint llin in family ccitify- 
tng payment of a decree infaiout of him¬ 
self and mi tor inembcis — Se‘.uiiti), power 
to demand, irom iiia‘iage)—Cii I'lo. Code, 
S. HoS 

A person acting lot himself and as guaidian 
of the minor memuers of his family obtained a 
decree m satisfaction of yyhich he obtained 
bonds 111 favour of himself alone and applied 
under S. 2.5K, G P.C , to h.tve the adjustment 
certified. The lower Court directed him to 
file bccuiity on the ground that some of the 
decree-holders were mmot s 

Held that, as he yv.is avoyvcdl> .i,tiiig as 
managing member of a joint Hindu fuimly, no 
security could be dcinanacd from him («) 
Manohar Lai Shoe Singh, 11 G.C if(> 

CllAMIKU AMU (iKKKVKN, J. Ch 
Hefeieiue — (a) 12 t' \V N. 598, ll 

( 1 .)) Itelease by a co-parcenei — Right of the 
co-parcenei’s son then in existence to recov¬ 
er his share in the family piojerty—Right 
of an aftei-thirii son, tn the piopeity 
&l, one of the co-parceners m a joiut Hindu 
family consisting of his brotheis aud i.ithei, 
gave a release of liis share m the taiiuly pro¬ 
perty in consideiatioii of his receiving aicertaiu 
sum of money M, had a son boiii to him be¬ 
fore the date of the release. The son then sued 
the co-parcenary to lecover liy partition his 
share in the farailj property, and it was ayvard- 
ed to him. After the dates.uf the release and 
of the partition decree, M had a second son 
born to him This second sou then sued the 
first sou to recover his moictj of the ancestral 
property that had fallen to the latter’s share .— 
Held, that the second son was not entitled to 
any share in the properly. Shivajirao 
Madhavrao y. Yasantpao Madhavrao, 10 
Bom. L R 778 ^ 

Kniuht, j. 

(14) ^onafide compromise by father, binding 
on sens. 



54U 


DIGEST OF OASES. 


550 


Hindu Law—\fif»nt/i,nu9d). 

-11.—(Joint family)—(Conitnwd). 

A bona fide compromise by n father o a dis¬ 
puted claim which is the subject of a ponding 
suit IS prima facie binding on his sons (a) 

The rule in English Law that the Gouit will 
support family arrangements and not scan too 
closely the quantum of consideration is appli¬ 
cable to India (6). T R. Ganesh Rao y. T. Y 
Tnyaram Rao, 4 JNf.L T. 2H8. 

Wai.lis, j. 

ltcferemes ~~(a) U MX.,I 70,1 A 161, ‘27 
A. 203(249), and 1‘2 C.W.N. 687, iR. (b) 1 W. 
and J. 2.33 ; 2 Oh 294,,5 6.11.0 128 (138) .nid 
8 0.13b, R 

I 

(16) Right of jiimoi members—Managevwnt 
of endowed propertii vo'^ted %n family—No 
right of maiiagemeiit until yartitton 

Where the ofhoe of a tiustco of a temple is 
admittedly vested in his joint faniilj, which 
has no bcuefieial intcicst therein, held — ■ 

th.it, so long as the mcmbeis ol the family 
lomain undivided, the senior .iiembei .ilone is 
entitled, not onh to manage thefaniih propei- 
ties, but also to aveieise the light of mau.ige- 
inent vested in the family on its behalf, he 
being the lepresentativc of the tamilv in whom 
the administration of the tiust is vested. 
Although it may bo open to the niembers of the 
family to limit the authority of the managing 
inembei by a valid agreement with refereiite to 
their private properties, no junior member, 
until •actual partition is made, is entitled to 
management of the tiust in rotation, any more 
than he is entitled to such possession or manage¬ 
ment of any family property (a), Thandava* j 
paya Filial y Shunmagam Pillai, 4 Ml ,.3' | 
486. 

Sankauan Nath ani> Ahulu Uahiai, j,j. 

References: — (a) 1 M.!!.(’. 41.5, J)., ht a. 

428 and 27 M. 193, it. and .dyijir 

• 

(1C) Joint Hindu fanuly—P,emulation in 
faoouT of jomtness—Jtintries in revenue 
papers of specif led shares, effect of—Cesser 
of commensality as evidence of sejiaraimn— 
Agreement to hold particular jnroperty in 
defined shares 

Held, that, where a family is once proved or 
admitted to be joint, there is a strong presump¬ 
tion in favour of the continuance of such 
jointness whicB can be rebutted only by most 
cogent evidence (a). 


Hindu Lmu'—(C ontinued). 

-11 .—(Joint family)—(CunitrtMfid). 

Held further, that the mere fact that* the 
names of two brothers are entered in the revenue 
i papers as owneis of specified sharesf does not 
' constitute sepaiation (6). 

Held also, that cessei of commensality is 
, cogent but not conclusive evidence of separation, 
j the intention to separate must be pi'o\ed (i). 

' Suraj Bakhsh v. RaghuraJ Kunwar, 11 U.G. 
381. * 

Evahs ami Giikkv kn, j cs. 

References .—(n) 12 W 14. 21, 19 W.B. 178 , 
22 W.R. ‘248 . 22 C 85 , 18 A. 90, R., (6) 7 CX 
.369,1 A. 4.37 , 18 A. 176 and 27 I.A. 39^27 C. 
515, R., and (c) 31 C 262 and 30 0 231, R. 

(17) Trading partneiship-~Contiact Act, 

Ss. 231) and 263 — 

• 

A joint lamily business between a fathei and 
a son to the exclusion ot the other members of 
the joint family, that is, of the other sons, can, 
under Hindu liaw, have no existence whatever. 
In such a case the pUinlil! siiuuld prove a 
paitnership in the ordmary .iccept.itioii of the 
term (a). 

The mere fact tliat a son eiiteis his fathei's 
busiuoas, lakes an active part in its manage¬ 
ment, signs hundis, and reueipis and contracts, 
as if he were a paitner, without any dchnitc 
arrangement as to his remuueiatiun, does not 
constitute the son as a partuci of the father, but 
the.son has ineieiy agtued to scivc in the 
business at sucli leiuuneiation as Ins lather 
might tiom time to time give him. Sawanmai 
Pinaamal v Pinanmal Danmal, 2 bind L.K. 
13. 

LlCAS, J.C., AND Gitoucn, V.J c 

References .~{a) 25 M. 149, C, 10 M.I A. 490; 
20 W.R 197 .ind 27 M. 300. li. 

(18) Members of joint Iluidu family, rent due 
to—Suit by some co-owners, mamtiunabihty 

I of—Addition of paitiCB after penod of hmita 
! tioii—Claim jomt and indivisible—Effect. See 
{ Ctv. Pill). Gode, No 14, 7 C.L.J. 261. 

I 

(19) Contract made on behalf of a minor by 
persons of full age—Effect SocClv.Pito Guuk, 
No. 319, 5 A.L,J, 14. 

(20) Mitakshara joinji family—Suit by manag¬ 
ing member for family debt- Representation 
of minor co-parcener as next friend—With¬ 
drawal of decretal money from Court—Nexi 
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ll.-'CJolnt family)—(Concluded). 

irien^, if bound to furnish securit}. See Civ. 
Pbo. Ooub, No. 258,12 O.W.N. 698. 

(21) —Mitak>hara Law—Hoalisation of debt 
due to family—Unrealised debt left undivided 
at partition and subsequently realised by one 
member of the separated family—Relation be¬ 
tween him and other members. See Limitation 
Act, No. 60, 4 N.L.R. 84. 

1 

(22) Separate tiansaetions .imoiig individual 
nu'inbers—Entries of separate possession in 
village record—Not conclusive on question of 
sejparation. See Ai*p®al {Srcond ai'pkaij), 
No. 3,11 0.0. 264. 

(23) Suits instituted b\ a Niiuln father— 
Effect of judgment against him—Right of son to 
tile .subsequent suit on same lause of aetion. 
Sec Rfs jrnicATA. No. 10,1^141 P.R 1908 

(24) (tu.irdian of a luinoi lielongiiig to a joint 
tamili —Tiansfer bv mother piu'portiiig to act 
as guardian—Suit for possession bv minoi 
brought tr> recover property .ilieiiated without 
neccsbit) —Limitation. See TjImit\tion \(" 1 ’, 
No 66, JO O C. .JfiT. 

(2,5) Tjiahility of sons for father’s debts — 

1 )cfenie that debts weie incurred toi immoral 
purposes—Burdo/i of proof. See iriMn: Liw 
(Dkkts), No. 1, A.W.N. (1908), 61 

(2f5)—See lIiNim Law (Ski v-Acyrisn ion) . j 

—12.—(Haintenanoe) 

(1) Wife loavinq hmband mthont sufficient I 
cause and living apart from him during his 
lifetime—Death of husband—Itight of such 
wife to maintenance against his estate — 
Conduct to be taken into considerationin 
amount of vaiutenance, 

X wife, who without sufficient cause leaves 
hei husband and lives apart from him during 
his lifctinic, does not forfeit her light of inaiii- 
.tonance against his estate after his death It 
18 , however, open to the Gouit to have regard 
to the- conduct of the widow in fixing the 
amount of her mamtenance. 

Widow’s right to mamtciiaiiee discussed by 
Sankaran Nair, .7 Surampalli Bangaramma 
V. Sapampalll Bramhazee, 3 L T. 266 =18 
M li.J. 264=:’31 M. .33h 

W’auwr anu Sankakam Naiu, jj, 

Heferehoes --2 B. 595 ; 22 TV). :i07,8 M. 236, 


Hindu Law— (Continued). 

—13 — (Marriage). 

(1) Marriage of Bajaput with a Kh/itram 
woman, validity of—Burden of proof—Evi¬ 
dence of marriage—Treatment as wife — 
hhadiar. 

Held, that under the Hindu Law, the marriage 
of a Bajaput with a Ehatram woman is not 
invalid (a) and that the defendants on wffiom the 
onus lay (b) had failed to establish any custom 
to the contrary among the Bhadiar Bajapuis 
of the Kaiigara district 

Where a was alleged that the marriage m 
dispute took plac-o more than fifty y ears ,i,go 
and it was shown th.it the woman was recognis¬ 
ed as ii married wife and her sun as a lugitimati' 
issue by the .ilJoged husband — ' 

Held, that iindei the circumstances of the 
case the marriage must be held <is proied 

Haria v. Kanhayn, (>4 P L R 1908=72 P R 
1908 - 47 P W B. 1908. 

ChAJTKIUI AM) .Idiinstonk, jj, 

Beferonceb -(a) 1 M.ll.C. 478, Id Jl 1 A 14J, 

14 M 1 A .346. 22 B. 277, 9 W R .5.52, 1 C. 1.3. 

15 C 708,18 0. 264,7.3 PR 1897; .51 P.R. I'KX), 
48 1* R 1890, II, 2 h 128 7> , 29 P.R. 1882, 
.57 P R. 189 J Sot F (b) 13 M 1 A 141 .iiid 8 \ 
113, F 

('£) Itvjhts of Hindu husband—Apostacy of the 
wife—Deciee tot custody of wife or restitu¬ 
tion of conjugal rights—Lau of the defen¬ 
dant not apjdicabh 

The <ipostae\ of one of the parties does uot 
111 the ease of Hindus po? sa, .innul the ni.ir- 
iiage, and a Hindu husband is entitled to 
dermand the i ustody of his wife and does not 
lose his rights over her, liy the fact that she 
has renounced Hinduism and adojited Islam (a) 

By Hindu L.iw. a marriage is indissoluble 

(b).' 

In Hindu Law, .is iii all laws, the right of the 
liusband is th.it lus wife must live with him as 
wife, if he so wishes and if ho has not lost this 
right, through some causes iimunient in him 
or proceeding from him, calculated to render 
the eiifoieoment of the light opposed to the 
principle of justice, equity and good conscience. 

Such cases, where the pl.iiiitiff is a Hindu 
husband .ind the defendant is a ^lahomedau 
convert and wife of the plaintiff, aro not, pro¬ 
perly speaking, cases of conflict of laws, so as to 
bf governed by the law of the defandant. They 
must bo governed l>v Hindu Law (c). 
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——18.—(Marriage)—(ConciMdad), 

In every decree for custody of wife or rostitir 
tion of conjugal rights, that the husband must 
refram from cruelty is understood, and the 
Court will not insert in the decree anv con¬ 
ditions which it could not enforce. Jamna Devi 
Y. Hal Ra|, 49 P.B. 1907 =-83 P.L.R. 

110 P.W.R. 1907 (Sup.). 

JOHISSTONE .4M> RaTTK.AN, JJ 

liefkrenoes :—{a) 4 R. .S30, ‘2 N.VV P. 800; 10 
M. 218; 18 C. 264; 32 C. 871, B , 82 P.R. 1870 
(Cr.) and 1 Norton’s Itioding casus 12, Di.is , 8,5 
P.R. 1906 and 9 M. 470, A’ajjpZ. (6) 4 B 330 and 
18 0. 264, B. (c) 10 M. 218, F . 10 H. 1, Fxpl. 

(.3) Gustom—Marritige of a Hajput with a 
Mahajan woman. 

Without laying down any general rule to the 
effect that a marriage between a Punjabi of the 
Kshatruja caste and a woman of a lower caste is 
always valid, it was held that, in this particular 
case, the marriage of a Bajput with a Mahafan 
woman in cjiadar andnei form was a lawful one 
even supposing for the sake of argument that 
the woman was of Vaisya caste (a). Khairn v. 
Fakir Chand, 150 P.L.R 1908-114 P.W.R. 
1908. 

OHEVIS and KENSim.'I'ON, .I.T. 

Reference —(a) Appeal No. JKM of 1904, in 64 
P.L.R. 1908, if. 

-14.--(Paptitlon). 

(1) Projwrtp alienated to third patty by ro- 
parrener—Method of partition. 

It 19 wilhm the power of the Court in effect¬ 
ing a partition, if, in its opinion, it can be done 
with due regard to the iutcrcsts of the co-psr- 
cuners, to allot to the share of one co-parcener 
the property which that co-parcener has alien¬ 
ated to the third party, and the C.mrt will en¬ 
deavour to do so [a). Hunuaaml Mudali y. 
Veerabadra Mudali, 17 617-8 Jl.L.T. 

1U9. 

Wallts and Sankauan Naiu, j,i. 

Reference .—(a) 26 M. 690 (715), U. 

(2) Family arrangement - Comideratum - 
Hindu Law—Agreement amongst eo-patce- 
ners not to partition, to what extent binding 

Persons jointly entitled to lands may, as 
amongst themselves, oome to an agreement os 
to the mauaer in which they will mutut^ly 
enjoy the property, and an agrooment’between 


Hindu Law—iContmued). 

- 14. —(Partition)—(Continued). 

the members of a Hindu family nut to come to 
partition may bo binding on the immediate 
parties thereto (a). * 

A family arrangement may be such as the 
Court will uphold although there are no righto 
in dispute, and if sufficient motive for the 
arraiigemeut is proved, the Couit will not 
considerJihe quantum of the consideration too 
nicely (5). 

Where in return for binding themselves not 
to sue for partition, the parties obtained a right 
to take advances from family funds in excass 
of what might be due to them at the time, snd 
also obtained a right to pre-enrpt .my share 
which the other luemhers of the family might 
wish to sell. . 

Held, that the errangemenl was for considera¬ 
tion. KrishnendraNath SarkarY. Debendra 
Nath Barkar, 12 G.W N. 798. 

GaSI'EUSZ and Coxe. 33 , 

References —(a) 2Hvdc 97, F , 28 (.' 769, D. 
(5) L.R. Ch App. Vol. II, 294, F. 

(3) FiVidence of—Separation of one member 
of n joint Hindu family — Presumption. 

Separation of one member of .i joiut Hindu 
family docs not, in all cases, give rise to a 
presumption of a general division of the family 
(o). Ill paititioii proceedings, the fact that the 
parties have always lived apart is not of great 
importance, there being other eircuinstancos to 
show that the property is kept joint. So such 
a fact is not, of it.self, conclusive or even strong 
evidence m favour of partition. Ranganatha 
Ran Y. Narayanasami Naicker, 81 ^r. 482. 

Mili.eh and Auduu Kahui, ,rj. 

Reference —(a) 30 C. 72,5 (P.C.), R 

(4) Widow’s right to a share on partition by 
sons IS defeated when a will expressly gives all 
the testator’s properties to his sons—Right of 
Hindu mother to share m lieu of maintenance 
on partition of father’s estate not affected by 
her inheriting share of same estate from one of 
her sons—Sons can take into account in esti¬ 
mating the share their mother is entitled to on 
partition any stndhan to her from their father. 
See Hindi. Ijaw (Wills), No. 9, 12 C.W.N. 
1002. 

(5) Presumption m favour of jointness—En¬ 
tries in revenue papers of specified sh&nes, effect 
of—Cesser of commensality as ^idenoe o 
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Hindu Law—[Conttnued). 

-W.—(Papiitlon)—(CoHcZwfed). 

separation—Agreement to bold particular pro¬ 
perty in defined shares See Hiunu Law (Joistt 
PAM ii-y), No, 16,11 O 0. 381. 

(6) Satisfactory proof of previoun ascertain¬ 

ment of shares of individual members—Living 
and eating together and superintendence of 
eldest, whether sufficient to constitute reunited 
or joint family. See Hindu L\i\ (Joint 
PAMiDY), No. 7/8, 12 C W.N. 687. ' 

(7) Partition deed hv Hindu of his self- 

acquired xiroperty, as if it w.is aneestral pro¬ 
perty belonging to a joint Mitakshara family 
consisting of himself, Ins daughter and his 
illegitimate' sons—Death of daughter childless 
after her father’s death—Right of her husband 
or her father’s heirs to succeed to the property 
See Hindu Law (Inheuitanck), No. 6, 14 Bur. 
L.R. 280. ' 

(8) —See Hindu Law (Joint KAMiiiV) 

-15.—(Religious endowments). 

(1) Powers of a Hindu testator to place 
limitations—Bequest foUoued bq endow¬ 
ment. 

Disputes having arisen about the uianago- 
nient of a temple between D, the founder of 
the endowment and others, tbi* matter was 
referred to aibitration. The arbitrators decid¬ 
ed that D should be the manager of the 
temple but made no provision as to who was 
to succeed him. /leld, that the founder of an 
endowment had an inhereut right to, appoint 
his successor m the abseuee of any express 
provision to that effect D executed a docu¬ 
ment by which ho reserved the life-ostafe in 
his property to himself and whifch was to 
devolve on his daughter after bis death , and 
he directed that it was to be applied to the 
temple after her death. Held, there was 
no objection to Iho limil.ation by a Hindu 
testator or settlor of a hfe-nstaie followed 
bv an endowment of property to religious or 
ohantable purposes, such limitation not being 
contrary to the rule laid down bv the Privy 
Council in the T,igore case. Govind Pershad 
¥. Ooratf, 5A.L.J 256=A.WN. (1908), 132= 
30 A. 288. 

STaNl-UY, I'.J,, AND Bl UKfTT, 1. 

(2) Right of Hindu interested in a public 
tikana ” to maintain a {.uit in respect of such 

“ tikaua Certificate of i^vooato-General, if 
necessary See Oxv. Pik^, Codu, No 290,1 8. 
1 .R. 165. 


Hindu Luw—lfionUmied). 

-16.—(Revertionevi) ■ 

(1) Alienatum by widow partly for “binding 
purposes, whether void—Conditions for set¬ 
ting it aside—Declaratory relief, nature 
of- 

Wliere hei husband’s property is sold by a 
Hindu widow for debts binding on the rever¬ 
sioner, the sale is not void, even though more 
money is obtaniocl bv the sale th.vn is required 
fur that piiijiose, and cannot bo set aside 
except on pavment of the amount binding on 
the reversioner with interest when the widow 
dies (fl). 

A deelaiatniv decree is in anv ease a puM'ly 
discietionarv ihsToe. 

Where a plaintiff prayed for a decree declar¬ 
ing, not, the rights of a reversiciiiot at the time 
of the death of a widow’, but that a sale made 
by the widow, her mother, was not binding on 
her share afiei her mother’s death, and did not 
offer to p<iy off the debt that w.is binding on 
the reversioner, held, that hei suit was lightly 
dismissed. Gouri v. Tirumaya Bhatta, is ^T. 
L J. 17. 

Bonn\VI VND Munuo, .it. 

Jtc/e/ciMev —(«) 9 W K. 109,11 fJ.L.R 116 
and IS M.L J. 11, li. 

(2) Hindu Lais—Wtdou tatinq absolute 
estate undei a consent decree--Suit by 
rerersioneis to lecover propeity aftei her 
death—Limitation--Iiimitalwv Act (XP 
of 1877), \rts 120 a id 128 

Under a lonseiit decree, it was agieed upon 
between ,i widow and hut husbaiid'.s brothers 
who were his next rev etsioiiai v heirs that she 
should take absolutely her husband’s share in 
the familv jiroperty. The family immoveable 
projierty vv.issold and a certain sum was given 
her as lier husband’s share.- Eleven years aftei 
her death, the rcversiou.iry heirs brought a 
suit to roeover the property fconi the hands of 
exeeutois appointed under her will 

Held, (1) that the reversionary heirs wore 
estopped (a) from bringing a suit to recover the 
property after the arrangement which they had 
made with the widow’ The ordinary reslnc. 
tions would not apply to property which has 
passed to a widow n<it as heir, but by deed or 
other arrangeiuent eotifcinng im her absolute 
powers (5). 
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Hindu Law—{Continued). 

-—16.—(ReTevaionen)— {Continued) 

^2) Ij^hat as the immoveable property was 
converted into money, and the money be(;ame 
moveable property in her hands and lost all 
impress of its origin, Art. 120 of the Limitation 
Act applied, and the suit was time-barred. 

Art 123 of the Limitation Act is not meant 
to be applied to cases of reversioners suing to 
recover property which has been held for some 
intervening time by a widow, whether that pro¬ 
perty be moveable oi immoveable. Ganpatpao 
Horoji V Vamanrao Bhamrao 10 Rnm.L K 
210 . 

j 

References —(a) 25 l.A. 189 and 34 B. 1G5, 
B. (6) 2 l.A. 25«, 2 l.A. 7, 11B. <59, B., 7 B. 155 
and 491, 17 B. 690 , 6 Bom. Ji.R. 460,16 B. 
229,10 B. 478,9 M.I.A. 123, B. 

(3) llienahon bij widoio^Suit bii revetsitmeis 
for a deelaratu) i of the wvaliditii of an 
alienation bi) imdow during lifetime of 
daughter—Starling point of limitation — , 
fjimitation Act (.rP of-lh77). Ait 120. 

Five sous of the d.iiigbter of ii last lu.ilc 
osviiur sued in 1902, during the lifetime of thi* 
d.iugbtCT, lor a deelar.ition of the mv.iliditv of 
.111 .ilionatioii m.ido liy the widow of stub hist 
male owner m lH(i7. PhiiiitifTs were midiMded 
brothers, the hist of whom was lioni mam 
ye,irs after .ilieii.ition. The suit, bowexer, xx.is 
brought within tbice \e.irs of his att.iimiig 
ni,i]oritv tteld, tli.it the suit w.is barred under 
\rt. 120 of Jjimit.itioii Act, 1877, the eause of 
.iction haxjiig .11 iseii m 1867, .iiid the phiintifls 
other than the fifth plaintiff h.iving .itt<iined 
their majoritv more than sis vo.irs lietore 
suit .\s to the lOiitentioii th.it the 5th 
phimtiff’s light .is reversioner w.is derived 
direct from the l.ist, lull owner liis right to sue, 
would not have .iciscn until after lus birth anil 
that, therefore, lie might sue within three \o.ir.s 
of his attaining majority, it. was held th.it as he 
was admittedly a uiember of a lomt llmdii 
family entitled to sueeeeil jointly with the 
other plaintiffs and that, .is the first pl.imtiff 
could have brought the, suit within sit xeam of 
the .icuru.il of e.iuse of aetion, but allowed 
the suit to be barred, the whole suit wms 
barred (a) The interest of the fifth plaintiff ! 


tfiadu Law—{Continued). 

-16.—(ReverBlonevs)~(ConBnue(2) 

Iyer y. Lakshmi Ammal, A AI.L.T. 

W L.J 276 

Bknson' ANii JMii.i.mi, jj * 

References —(a) 25 M 678; 29 JI. 3t)0, 

(4) Release b’f next reversioners in favour of 
widow—Suit by actual teversionersat death 
I of im4ow — hlstoppel. 

^ \ whole bodx of next leversioiieis executed 

' .1 release in f.ivour of ,i Hindu widow ic- 
1 leasing their rights to the estate of her deeoased 
husband m eonsider.itioii of her eonveving rt) 

1 them immediately her intcre,st m portion of 
! the property. The deed stated, that the widow 
might leave the estate rcle<isi'd in her favom to 
am bodv she liked. The widow subsequently 
.ilien.atod portions of l,be estate released m her 
t.ivoui and died The next lexcrsionors elaim- 
mg through the lexersionets who exci iited the, 
lelease, then brought a suit for reooveiv of the 
portions of the estate alienated liy the widow. 

Held, per V, ,T —(1) the release could 

not be construed .is evtinguishmg the whole of 
the widow’s cstiile, and as the vvhote of the 
widow’s estate w.is not cxtmguisbed, I he sur¬ 
render III the ii'veisioners was not effective 
so .IS to valuLite the alienations m.ide In the 
widow of her limited estate, 

(2) The pl.imtiffs howiner. b.iviiig eljimed 
I through the lexersioiiois, who h.id executed 
, the release .iiid theieln consented, bo la fide 
' .iiid foi good i.onsider.itioii, to the future 
! alienations of the widow, were, estoiijied fiom 
>u.iint.iming the pieseiit suit. 

Per Wai.i.is, J —(1) The remiiieiation evi¬ 
denced )>) the deed 111 question h.miig beem .i 
contiivanee by the widow .iiid the next rever- 
sioneis to defeat remote reversioners, it had 
not the c'fi'ect of \ ilidatmg .ilie.n.itioiis of the 
esUate. subseque nth made hv the widow to 
thud jiaities, without the c'xpiess i oiiscmt and 
even app.irejith. without the knowledge of the 
plaintiffs, on thf‘ second point, the plaintiffs 
wore estopped from maiiitiinmig the suit by 
reason of the consent of their f.ithers for eonsi- 
deiation to future alienations by the widow 

Per San'k,vux\ Naib, J —(1) The next rever¬ 
sioners having, for cwn.sideration, smronderod 


had bc^n represented by the othei pl.iintifts I their interest m the revei-sion to tluk widow, 
who bad allowed the suit to 1 k' barrod Krishna ' what had passed therc'undei to the widow w s 
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Hindu Lnw—[Continued). 

-16 —(ReireMioneri)—(Ctmtinued). 

(iiij«yed by her uot as a widow’s estiate but as 
absolute property which she had the power to 
dispose otat her pleasure. 

On the second point'—The immediate rever¬ 
sioners having, for consideration, executed the 
deed in favour of the widow and the plairitiffb, 
the actual claimants having participated in 
that benefit, it did not lie in their^ mouths to 
impeach the subsequent alienations by the 
widow. They wore oonsoquentiy estopped from 
maintaining the suit. Rangappa Naik v. 
,KamU Nalk. 3 M L.T. 355 (P.B)-3l M. 
BCG-.18 M.L.J. 309. 

4 

Whitk, c.j., WAtniB andSankakax Naib 

JJ. 

iie/ere»ces'—19 C. 2.36; 21M 128; 12 C.W. 
N. 74, F.; 8 M.I.A. 500 ;'l2 C W N. 74 ; 20 M 
120; 24 A. 94; 13 M D J. 323 ; 22 0 354,22 A 
33 ; 28 M. 57 . 10 C 1102 . 13 M.T A. 209 ; 6 
A. 116 ; 25 B 129; 17 C. 890.23 M. 486; 26 M 
6:i5 ; 21 A 80,29 M .3!)6, It 

(-5) Hindu widow—Alienation of husband’s 
property by widow—Rights of reversioners 
to sue 

’J’ho widow of a sepanited Uiiidu wlio had a 
daughter living gave a perpetual lease of a 
portion of her husband’s property to two 
persons, strangers to the family, at a nominal 
rent of Rs 2 a \ear Held, that the f.ict that 
the daughter’s estate might intervene betwefu 
the widow and the next presumptive reversioner 
would not prevent the latter from suing for a 
declaration that the perpetual lease given by 
the widow could not bo detrimental to his 
interests. Hanuman Pandit v. Jota Kunwar. 
A W.N. (1903), 207. 

Kabamat Hvsaib, .1 

References‘—G A. 431, F, 8 I A. 14; 13 Si 
195 and ,32 0 62, U 

(6) Widow, lease by—No legal necessity — 
Beneficial arrangement—Bargain not pre- 
^fudwial to the reversioners—Legal necessity 
depending on facts of each case — Possession, 
suit for, by some of the reversioners, of their 
shares, maintaiiiabihty of—Family Settle’ 
ment, principle of, applicable iff arrange¬ 
ment between parlhes interested in the 
preperty—Bati/k-a! 'O^Indian Contract 
. Actjxx ofmn), Ss. m, 199. 


Hindu Law— (Continued). 

——18.—(Reyeviloaera)-~-(Co»ftnued). 

A suit by some of the reversioners tp recover 
possession of their shares from the lessee of a 
Hindu widow after her death is maintainable. 

Each case of legal necessity must be judged 
upon its own facts. 

The reversioners must establish a very strong 
case to induce a Court of justice, equity and 
good oonscience to set aside a beneficial arrange¬ 
ment by a Hindu widow whioh induced a sense 
of peace and security and one th.At has had a 
fac-reac;hing consequence. 

If a Hindu widow made a good bargain for 
herself, and if that bargain did not prejudice 
the position of tlie then revetsioners, it should 
be given effect to (a). 

If parties arrauge to avoid the necessity foe 
legal proceedings, their arrangement is supported 
by sufhcient consideration. 

Apart from legal necessity, a widow can 
validly alienate property that has devolved ou 
her from her husband with the consent of the 
reversioners. The widow can make such an 
alienation by the entire surrender of her own 
interest and thereby accelerate the interest of 
the reversioners, or she can part with her direct 
interest in the estate and convert it into an 
annuity. Subject to the pavment of the annuity, 
the transferee will acquire an absolute interest 
(5). 

'The principle of family setilemonts is appli¬ 
cable to .m arrangement by which the persons 
iiitcrostod m the property mutually cmisent 
that the property shall be managed in a parti¬ 
cular and a convenient manner and if the 
arraiigemont docs not seriously prejudice the 
parties to it or those who come after them, a 
Court of Equity will bo slow to set it aside. 

Ratification in the proper souso of the term, 
as used with loference to the law of agciioy, is 
applicable only to acts done on behalf of the 
ratitier. A woman with a limited interest could 
not by acts ex post facto charge upon the 
e.state, whioh she represents, obligations not 
originally binding upon it. A Hindu widow 
cannot be said to give a lease on behalf of the 
reversioners. The'’ acts performed by the rever¬ 
sioners after the death of the widow cannot 
amount to a ratification of the lease, as the 
widow is not the agent of the reversioners (c). 
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fftmla Law~[ConHniied). 

-16 —(ReveMloneM)—(CoHftnwed) 

^Joy, Gopal Makar jl v- Qirindra Nath 
Mukarjl, 8 O.L.J. 468. 

CASPEnSiS AND COXE, JS. 

lieferences- —(a) 33 0. 842 Ai-'pi.: 16 B. 834, 
n.-, (b) 22 0. 364 (361), B ; 29 A. 487 (494), D; 
(c) 7 C.L.J. 336 = 36 0. 420, F. 

(7) Son-in-law managing mother-m-law’s 
property—-Pioperty ample to meet liabilities— 
Mortgage to son-in-law—Consideration paid out 
of estate — Colourable transaction — Binding 
nature of tr8n8actionB*"on rcversionei’s. See 
Mortuaur (General), No. 4, 3 M.L.T. 285. 

(8) Reversioner, right of, to set aside widow’s 
sale-deed and Jio recover property from her 
purchasers, conditions for exercise of—whether 
widow holds property for benefit of. See Hindu 
Law (Widow), No. 6, 18 M.L.J. 11. 

^9) Suit by reversioner in widow’s lifetime 
to set aside her alienation except for her life— 
Art. 125, Limitation Act, governs suit—Suit 
under Art. 125, barred—Remedy of reversioner 
See Hindu Law (Alienation), No, 9,12 O.W.N. 
857. 

(10) Adverse possession—Claim for possession 
of pioperty of a Hindu, leaving widow and 
other heirs—Abandonment by widow—Start¬ 
ing point of limitation. See Limitation Act, 
No. 112, 61 P.W.R 1908. 

(11) Reversionary heirs of deceased husband 
of Hindu widow not entitled during her life¬ 
time to redeem mortgage made by husband— 
Whether such heirs are persons having an 
interest in mortg.i.ged property within S. 91, 
Transfer of Property Act, Bee Transfer on 
Property Act, No. 64, A W.N, (1908), 225. 

(12) Transfer by Hindu reversioner of his 
reversionary interest expectant on death of 
widow—Validity. See Transfer op Properta 
Act, No. 2, A.W.N. (1908), 284. 

,(1S) Transfer by Hindu widow for legal 
necessity before re-marriage—Conditions under 
which the reversioners wilt be bound. See 
Hindu Law (Widow), No. 18, 8 C.L.J. 542. 

(14) Widow’s estate—Family settlement to 
settle dispute to which widow party, if binds 
reversioners. See Hindu Law (Widow), Nq. 
18-0,13 O.W.N. 147. 

(15) — See Hindu Law (Alienation). 

(16) —’See Hindu Law (Widow) 


Hlada Law—-{Continu«d). 

——16. —(RevePaionwi)—(Concluded). 

(17) Conveyance by a widow of her life estate 
to reversioner — Not invalid by reason of 
contemporaneous agreement betweertthe widow 
and the reversioner. See Hindu Law (Widow) ^ 
No. 19, 31 M. 440. 

-17.—(Schools of Law and Teits). 

(1) Mitakshara Law, as interpreted in 
Rombay,^iej; loci of Berar. See Hindu Law 
(Inheritance), No. 3, 4 N.L.R. 3|, 

(2) Construction—Text of Mitakshara ordain¬ 
ing an omission to be sinful Nature of 
obligation imposed. See Hindu Law (SuccifB- 
810N), No. 2, 9 Bom. L.R. 1187=^2 B. 26. 

(3) Authority of Nanda Pandita on matters 
of Hindu Law. See Hindu Law (Adoption),, 
No. 6, 10 Bom. L.R. 948. 

(4) —, authority of—Dayabhaga—Dayabhaga, 
Ch. IV, S. 3, versos 31, 32 and 33 are spurious 
interpolations. See Hindu Law (Inheritance), 
No. 5, 8 C.L.J. 369. 

(5) Ragunanthana, whether authority m 
Southern India. See Hindu Law (Inherit¬ 
ance), No. 1, 18 M.L.J. 70. 

(6) Mitakshara—Vyavahara ^layukha’s view 
as to sister’n position in the line of heirs— 
Balambhatta and Nanda Pandita, relative 
values of commentaries by—Rules of interpre¬ 
tation. See Hi.ndu Law (Succession), No 1, 
10 Bom. L R. 389 

-18.—(Self-aequlsitlon . 

(1) Burden of itruof — Self-at-quisition — 
Where admittedly there was ancestral proper¬ 
ty belonging to the parties, there is, under the 
Hindu Law, a presumption in favour of the 
party alleging that the property is joint and 
the burden of proof as to the same being self- 
acquired lies on the party asserting it to be self- 
acquisition Where there is proof that the 
self-acquisition of the parties were thrown 
into the common stock and treated as joint 
family property, such proper^ loses the charac¬ 
ter of separate property even if it had possessed 
that chariicter before. y«akataMbbranuiia 
Tathiar v Subbramaala Iyer, 3 M L.T. 314. 

Benson and Munro, j.r 

( 2 ) Fr$8un^tion. 

Where a Hindu make? over his property 
to his grandson by a‘deed of gift, in which the 
property is described as his solf-acqifeed pro- 

3763-86 
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Hindu Lav^—{CorUinmd). 

-18.—(Self-acqulBltlOB)—(Coreciwiefi). 

pert)’,' and his son appends his attestation to 
the deed, held that the infecenoe was clear that 
the property was a self-acquisition of the donor. 
Kalianji Ranehhod v BesanJI Nauarwanji, 
10 Bom. li R 754 = 3‘2 B. 512 

Batchei-oh anb Chaubab, j,t. 

(3)— See Hindu Law (Joint kahidy), 

-10 —(Stridhan). ‘ 

(1) Dayabhaga—Succession to inttndattn, 
ayavtula—Son or man ted daughter, pre¬ 
ferential heir—Kanpa, meaning of. 

Sons succeed in preference to married daugh¬ 
ters to the inttndatta aiiaututa stridhana of 
thour mother 

* The word hanya m paragraph 16, S 2, Oh 4 
of the Dayabhaga means unmarried daugh¬ 
ter ” Prosanno Kumar Bose v. Sarat Shosi 
Ghosh, 12 C VV.N. 924 = 80 L.J 200 

BnETT, CoXE AND MiTIlA, JJ 

(2) Funeral expenses of mother are a chat go 
upon .son's estate—Mother’s stridhan not 
liable. See Hindu Law (Succebsionj, No 2, 
9 Bom LB. 1187 =32 B 26. 

(3) Stridhan of a maiden—Father’s mother’s 
sister entitled to succeed in preference to her 
maternal grandmother. See Hindu Law (Src- 
ceshion). No. 5, 10 Bom. Ij.R 622. 

f4) Whether son of rival wife, a preferential 
heir to daughter’s son to Ayantuk stridhana. 
See Hindu Law (Inhuhitance), No, 5, 8 0 L.J 
369. 

-20.—(Succession) 

(1) Person excluded fiom suieessio'!, by in¬ 
curable disease. 

Although a Hindu who is suffering from an 
incurable disease may bo unable to inherit, if 
he succeeds to an estate before contracting such 
disease he will not thereby be divested of such 
estate. Hurli Singh y. Jai Singh, A.W.N. 
(1908). 47--=5,A.LJ. 115. 

Aiicman and Kauamit Husain, jj 

(2) Mother succeeding to her son takes limited 
estate—Funeral expenses of mother are a 
charge upon son’s esIak —Mother’s stridhan 
not liable to jny them. 

Under Hindu Law, a mother suo ceding as 
heir to her son takes only’a limited estate (a). 

The cfnty of perform’'!^ the funeral cote- 
monies of a mother flitcrally, offering the 
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funeral oblations (yinda dana)] is laid dovgn as a 
religious injunction binding her son in absolute 
terms by the Hindn Law. 'Tlio duty being 
hud upon him, as her son, independent of any 
assets left by her, he is hound to discharge it 
as a sacred obligation attaching to sonship. If 
ho dies during her lifetime, the funeral expen¬ 
ses of the mother have to be defrayed out of his 
property and not out of her stridhan. 

According to Vijnanaswara, where an act is 
directed to be done, and the omission to do it is 
st.ited to be sinful, the direction imjioscs upon 
the person directed an imperative and absolute 
obligauon to do the act. Vrijbhukandaa 
Dwarkadas v Bai Parvati, fl Bom. L.H, 
1187 = 32 B. 20 

CHANDAVAUhAU AND Hk.ATOX, JJ 

(3) Dayabhaga — Heirship — Sister’s daughter 
— Sister’s daughter’s son—Succession Certi¬ 
ficate Act (VII ofl8H9) —Puma facie title. 

When persons alleging to bo the sister’s 
daughter and sister’s daughter's son of a deceas¬ 
ed Hindu, governed by tlie Dayabhaga law, 
applied for a certificate, under Act VII of 
to collect the debts due to the dccc.iscd , 

Held, without expressing a hn.il opinion on 
the question, thatpriwa facie a M-itcr’s daughter 
and a sister’s daughter'., son are not heirs 
under the Davahhaga law, and are, thi refore, 
not entitled to the certificate Krishna Pada 
Dutt y The Secretary of State for India in 
Council, 12 C.W.N. 153 = 7 0 L T. 555 = 35 C. 
6.H. 

Maui.i an, c j and Doss, j 

(4) —Mttakshai a— Succesiioe — Pi lurity be¬ 
tween half-brother’s son and full sister — 
Vyavahara Mayukha's view a.s to sifter's 
position in the U le of h(.ir<—Dalamlhatia 
a id Nanda Pandita, relative values o/coju- 
mentaries by—Rules of interpretation 

In cases governed bv the Mitakahaia, a sister 
conies III as heir to a deccascii Hindu immedi¬ 
ately after the grandmother, hence, where tlio 
competition is between her and a half-brother's 
son, the latter, beiii^ higher in the line among 
heirs spotificallv mentioned in the Mitakshara, 
is entitled to preference over her as heir; though 
it would 1)0 otherwise in cases governed purely 
by the law of the Vyavahara. MayukUa, 
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-20 —(Sucoession)—(Con^t»uo<2). 

Tlio dociBion or Wksthopp, C.J., (a) so far as 
it proceeds upon Balambhatta’s dootnue, is 
unsound, and its authority as a binding deci¬ 
sion, where the question is between a sister and 
a half-brother, must be confined to cases to 
which the law of the Vvavahara Mayukha 
alone is applicable (6). 

The commentary of Balambhatta on the 
Mitakshara is not regarded by Hindus in the 
Bombav Preaidency.^a? '*■>* authority to be 
accepted in the interpretation of the former work 
without question. These obsaryatioiis apply 
more or loss to Nanda Pandita also. j 

It IS .1 wcH-cstablishod rule of the Bombay 
High Court that where the Mitakshara is silent 
or obscure, it must, generally speaking, invoke 
tho aid of the Vyavabata Ma\ ukha to interpret 
ft, and harmonise both the works, so far as 
that is reasonably possible. Bhagwan Vithoba 
V Warubai Baborao Hodke, 10 Bom. L R. 
:J89 = 32 B. 300. 

Chandavabkah and Knicht, tj. 

References —{«) 3 B. 3o3 ; (6) 28 B, 82 and 
5 Bom L R. 676, explamed. 

(5) Mitahshara—Succeswi—^tridhan of a 
matden — Father’s mother's sister — Mater¬ 
nal fj> andmother—Priority between 

Under Hindu Law, tho father’s mother’s 
sister is entitled to succeed to the stridhaii of 
an • unmarried female in preference to her 
maternal grandmother. Janglubai Shivappa 
y. JethaAppaji Mapwadi, lOBom. L.R 522 
=.32 B 409. 

CtiANiiWAiiKAn ANn Hpaton, j.i. 

(6) Exclusion from %nhentance~Son of a dis¬ 
qualified heir IS not excluded from inherit¬ 
ance—Vesting of estate in a widow — 
Subsequent birth of a son to the disqualified 
htir does not divest the estate 

M., a Hindu, died leaving him surviving a 
widow, and three sons who were deaf and dumb 
and who were disqualified from inheriting under 
Hindu Law. M.’s widow accordingly succeeded 
to the estate of her husband. After M’s death, 
one of the disqualified sons married, and a son 
was born to him. The widow then sold her 
property to plaintiffs, who sued to recover 
possession tfiereof from the defendants fthe 
wife and son of the disqualified son). The 
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defendants contended that the sale was made 
without necessity and was, therefore, not bind¬ 
ing on the defendants — 

Heli, that the plaintiffs were entitled to 
succeed ; since both in fact and in contempla¬ 
tion of law the son of tho disqualified son had 
no existence when the estate vested in tho 
widow • and his subsequent biith could not 
divest the estate. 

Held, further, that tho son stood in no 
bettor position than would have been occupied 
by his father, if the latter's disqualification had 
been removed after the widow had succeeded to 
the inhsribarioe , and in that case, the widow’s 
title would prevail, inasmuch us it was superior 
to bis while bis disqualification lasted {af. 
Pawadewa v. Yeiikatesh Haumant, 10 Bom. 
L.R. 559^.12 B 455 

BATCUKIjOK AND HkATON, JJ. 

References ■—(a) 6 B 616, F, 9 M. 64, not F. 

(7) Illegitimate daughter—Sudra. 

Under Hindu Law, the illegitimate daughter 
of a Sudia is not entitled to inherit in pie- 
ference to the son of a divided brother Bhikya 
Sakharam v Babu Vedu Tell, 10 B.mi. L.R. 
736. 

BA'lCHKiaiU AND ChALUAL, JJ. 

References -.1 B. 97, 18 B, 177, 1 B.H.O. 
117 (123), 8M. .325 and 8 A. 387. /MB. 97; 18 
B. 177 ; 7 M.I.A, 18 (50), 13 M T A. 141 (159) 
and 2 A. 134, D 

(8) Son-Stiidhan pioperty—Priority between 
male bandhus ani female reversioners —■ 
Right to giroq erty built by limited owner out 
of income derived from estate—Succession 
to Dharmaharlashtp. 

Where the property is not stndhaiiam or 
absolute property, a male or regular bandhu 
(e g ), a father’s sister’s adopted sou, is entitled 
to lb by virtue ot his sex in preference to 
any female tevorsioiiers {e g.), daughter’s 
daughter, even though tho latter may bo 
nearer m degree 

Where the daughter of a somindar inherited 
hiB estate and built a palace wort^ Bs 40,000 
out of tho income of the estate, held, that, 
though tho funds for building wore her absolute 
property, yet the ‘character of the building 
showed that her intention was to Inake lb a 
part of the estate, and that, thetefore, I jO 
building must devolve as part of the estate (a). 
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Where a Dharmakartaship was transferred 
to a person though illegally, and it passed to 
his widow and his daughter saooessively by 
will or deed, held, that he prescribed only for a 
hereditary estate and that neither the widow 
nor the daughter oould claim by possession an 
interest in the property different from what 
they would have taken if the property had 
passed by the will or deed, and that it was not 
open to the person claiming under them {e.q ,) 
the daughter’s husband, to claim any higher 
estate (b). Rajah Yenkata Narasimha Appa 
Rao Bahadur v. Rajah Surnani Venkata 
Pnraahottama Ju^anadha, i M.L.T. d»31 
M. 821=18 M.L.J. 409 
■ Bbitbon and Midleh, jj. 

Ee/crences(o) as M. 125 M. 351, E. (6) 
Ddlion V. Fitxgeratd (L.R 1897, 2 Ch. 8G (93), 

(9) Evidence Act {I of 1873), S. 32 (5)- 
Pedigree, lyroof of—■Statement as to relation¬ 
ship tnade by family members before dispute, 
admissibility—Pleadinq — Estoppel — Qttes- 
lion of fact decided tn favour of a party in 
ihe first Court — Abandonment of point ou 
appeal, if same may be raised in further 
appeal—Hindu Law-Mitahshara — Succes¬ 
sion—Samanodaka and sister's son—which 
to be preferred. 

A pedigree put forward by the plaintiffs in 
support of their claim was accepted by the Court 
of first instance as proved; but on appeal, the 
Appellate Court held the evidence adduced in 
support of it to be worthless, and, moreover, 
•observed that “ at the hearing of the appeal 
practically no attempt was made to support the 
finding of the Court of first instance.” 

Held, upon a consideration of the circum¬ 
stances of the case, that the plaintiffs were not 
estopped on this appeal from endeavouring to 
sustain the finding of the Court of first instance 
in their favour. 

Pedigrees which did not constitute ancient 
family records handed down from generation to 
generation and added to as a member of the 
family dit^or was born, but were drawn up on 
a partiouliM’ occasion for a specific purpose by 
members of the family—most be treated as 
mere declarations made 'by the persons who 
respeotii^ly drew them or adopted them. 
3u«b of them as were' made post litem motam 
are inadmissible in evidence. But in order to 
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make such a statement inadmissible on'this 
ground, the same thing must be shown to have 
been in controversy before and after the state¬ 
ment was made (a). 

Plaintiffs’ father and the deceased owner were 
proved to be only six degrees removed from 
their common ancestor, and being Samanodakas, 
the plaintiffs were held to be preferential heirs to 
the son of the deceased's sister. Kalka Parshad 
y. Mathura Parshad, 13 C.W.N. 1 (P.C.) = 18 
M.L.J, 424 = 4 M.L.T 380 = 10 Bom. L.R. 1088 
-8 O.L J. 447=5 A.L.J. 701=11 O.C. 362. 

Lord Robertson, Lord Atkinson, Lord 
C oDLiNB, Sir Andrew Scobi,b, and Sir 
Arthur Wilson. 

References —(a) 4 M and S. 48G , 7 H.L.C. 
1 (22), 2 Ir. L.R. 132, F. 

(10) Custom—Khatris ofSatgara town, Mont¬ 
gomery district—Burden of proof—Wajib- 
ul-arz — Riwaj-i-am—Entries in. 

Held, that the parties to the suit, high caste 
non-agricultunst Khatris of Satgara town in 
Montgomery district, were, in matters of 
succession, bound by Hindu Law and not by 
custom, and that the fact of record of custom 
m the Wapb-id-arz of the village and the 
Riwaj-i-am was not sufficient to apply custom 
I to the present case. 

I Held, also, that the case was not affected by 
I the admission of applicability of custom made 
j by one of the female parties to the case on a 
; previous occasion. OanpatRalv. KeshoRam, 
181 P L.R. 1908. 

Robkutkon and Rattigan, jj, 

(11) Brahmins of Gurdaspur, succession 

among—Custom—Bight of collaterals to succeed 
in preference to daughters and their sons. See 
Customs (Punjab) lNHEBiT^.NfJE and Succes¬ 
sion, No. 17, 3 P.R. 1908. „ 

(12) Succession to pittridatta ayautaha —Son 
or married daughter, preferential Yxeit—Kanya, 
meaning of. See Hindu Law (Stridhana) No 1, 
12 O.W.N. 924. 

(13) A Sudra’s illegitimate son by a kept 
woman or continuous concubine can succeed to 
his father’s occupancy holding as mala lineal 
descendant See Act TI of 1901 {N.W.P. Ten¬ 
ancy), ^0 8, A.W.N. (1908), 239i 

(14) —<See HiNpu Law (Inheritance). 
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-21.--(UMhaitlty). 

(1^ Effect of unexpiated or inexpiable un chas¬ 
tity on rights of inheritance. See Hindu Laiit 
(Inhkbxtancb), No. 3, 4 N.L.R. 31. 

-22 —(Widow). 

(1) Morlqage—Hindu widow acting adversely 
to adopted son—-Collusion with mortgagee — 
BeneM to estate—Charge upon estate —Lis 
pendens—2'rans/cr of Property Act (IV of 
1882), S. 52-Civ. Pro.Code (XIV of 1883), 
8, ilO—Application to sue in forma paupe¬ 
ris subsequently SS^itted—Contentious suit 
or proceeding. 

Where a Hindu widow adopted an adverse 
attitude agayist her husband's adopted son, 
and executed a mortgage m collusion with the 
mortgagee, not as guardian of such son but in 
her own right, held, that the mortgage could 
jiot be enforced against the son to the extent 
of a debt, which was not a charge on the estate, 
merely on the ground that the estate was 
benefited by the payment of such debt (a). 

Whore, after an application for leave to sue in 
forma pauperis bad been made, but before it 
was granted, the defendant mortgaged part of 
the property in dispute, and the plaintiff's suit 
was subsequently, after contest, decreed, held 
that, S. 53, Transfer of Properly Act, applied 
and the mortgage could not be enforced against 
the plaintiff. Ambika Partap Singh y. 
Dwarka Parahad, 4 A.L.J. 795=A.W.N. 
(1908), 29 = 2iM.L.T. 514=30 A. 95 

■ Stanley, c.j., and Burkttt, j 

(2) Widow’s estate—Alienation of husband’s 
estato without legal necessity—Consent of 
reversioners—Consent ex post l&cto—Bhale 
Sulian Chattri tribe of Oudh—Custom ex¬ 
cluding daughter and her issues from in- 
heritanoe - Proof — General custom—Evi¬ 
dence Act (I of 1872), S. 48. 

In the absence of legal necessity, a Hindu 
Vidow can alienate property, to which she has 
succeeded on the death of her husband, with 
the consent of the nearest reversioners for the 
time being. Ordinarily, the consent of the 
whole body constituting the next reversioners 
should be obtained, though there may be cases, 
in which apecial circumstances may render the 
strict enforcement of this* rule impossible. 

The consent of the roversiouers is effective 
oven when^iven after the execution of the 
deed of transfer (a). * 
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-22.—(Widow )—((/tmf{»ued). 

Held that the evidence, adduced lu this case, 
proved the existence amongst the Bhale Sultan 
Obattris m Oudh, of a general custom, exclud¬ 
ing daughters and their issues from inherit¬ 
ance. Bajrangi Singh v. Manokarnika 
Baksh Singh, 12 C.W.N. 74 (P.C.)a9 Bom. 
L.R. 1348 = 6C.L.J.7GG=3M.L.T. 1=6 A.L.J. 
1 . 

Loud Macnaghtkn, Sih Anduew Scoblb 
AND Sir Arthur Wilson, 

Beferences .—(a) 17 C. 896, Appr., 6 A. 116, 
disappr.-, 10 C. 1102 ; 21 M. 128 and 25 B. 129, 

ii. * 

(3) Wife’s right to reside in yamily house — 
Sale of house fot family debt. 

A Hindu widow may be turned out of tUb 
family house, if the debts, on account of which 
alienation is being made, are bona fide family 
debts. The Mahomedan wile or widow is a 
creditor of her husband on account of her 
dower, which is a debt; and she is, perhaps, as 
regards his estate, a creditor preferred to all 
other creditors. But a Hindu wife or widow is 
no creditor on account of her maintenance or 
right of residence. If the estate had dwindled 
to nothing, as a consequence of family expen¬ 
diture and family debts incurred by her hus¬ 
band in tbe ordinary way of business and 
living, there remains nothing tor her, any more 
than for her husband or his heirs. Nihai Devi 
y. Shib Dial, 36 P.R. 1907=11 P.L.B. 1908= 
118 P.W.R. 1907 (Sup.) 

Johnstone and Shah Din, jj. 

Beferences .—2 A. 316 ; 2 M. 126 , 6 M, 130, 
12 M. 260; 17 B. 398,39 P.R. 1S9G, referred to. 

(4) Hindu Law — Will~Gift of immoveable 
property to a Hindu mdoai—Malik—A5so- 
lute estate. 

When the question was whether a Hindu 
widow acquired a right to alienate the property 
(immoveable) in suit, under a deed of gift or 
testamentary disposition of her late husband, 
wherein the word used was malik loa khud 
ikhttyar, their Lordships held that, m order to 
cut down the full proprietary rights that the 
word malik imports, somathing must be found 
in the context to qualify it, and that the fact 
that the donee was a woman and a widow did 
not suffice to displace the presumptiohi, of abso¬ 
lute ownership implied in the word ptofi;.. 
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——22.—(Widow)— [Continued), 

The donee in the of Lalit Mohan Stngh 
Boy V, Chukkun Lai Boy (a) was a man, but 
the principled of interpretation laid down in 
that case were of general application (6). 
Mammmat Surajinani y. Babi Nath OJha, 
12 C.W.N. 231 (P.C.). 

IjOrd Eobebtson, Lord Coi.i.ins and Sib 
Arthub Wilson. 

Be/erences :--[a) 24 I.A. 76---•24 C. 884, B. 
(b) 24 W.E. 395, B. 

(5) Beversioners—Compromise by a widow 
,in suit followed by decree—effect of. 

Held, that a compromise made bj' a person 
holding a Hindu widow’s or Hindu daughter’s 
estate in the property of a deceased husband 
<Se father is not binding on the reversioners, 
even though it has boon foWowed by a decree 
of Court, and that the reversioners can only bo 
bound by a decree made after a full contest. 
Hahadei y Baldeo, 6 A.L.J. 43=:A.W.N. 
(1908), 16 = 30 A. 75. 

StaNLRV, C.J. AN1> Burkitt, j. 

Beference A.W.N. (1907), 161, F. 

(6) Alienation—Considei ation binding on re¬ 
version—-Smt by reversioners to set aside 
sale deed -Offer to recompense alienees — 
VThat Court could not decree. 

A Hindu widow is not bound to mortgage 
any portion of her husband’s estate, if that be 
more prejudicial to her than a sale by reducing 
her income to a greater extent, as she does not 
hold the property for the benefit of the revor- 
sioner, nor is she bound to raise money on her 
personal security. 

Whore a sale deed executed by a Hindu 
widow was proved to have been effected for the 
purpose of discharging debts binding on the 
reversion, the purchase money being found to 
have been applied in payment of those debts, 
and where it was not shown that the widow 
could have paid off these debts otherwise than 
by a sale of the property, held, that the right 
of the heir to set aside the sale deed and 
recover possession of the property from the 
widow’s purchasers, depended upon his 
refund of, at least, the purchase money 
binding on the reversion, and that the 
reversioner, suing to i.et as^de a widow’s sale, 
should offer to reimbursej the bona fide 
purchaser so much of the money as had been 
Qgitiiiuttely advanced (a). 
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Courts could not properly decree in the rlife- 
timo of the widow that, upon her death, the 
deeds should be sot aside upon payment, bi the 
persons who should succeed to the estate, of 
the amount which the widow was entiilert to 
raise, inasmuch as it would be contingout 
upon the will of the persons who might succeed 
to the inheritance whether they would pay the 
amount or not, and the purchaser could not 
properly have been placed by a decree of the 
Court in a position in which, for many yeais, 
he might remain m a state of uncertainty as to 
whether or not he could safely expend capital 
in the improvements of the estate. Such a de¬ 
cree would have been unjust to the purchaser 
and It would be contrary to public policy to 
place an estate in that position in which it 
could not be known whether the estate could be 
safely improved or not. Singan Setti SanJivI 
Kondayya v. Draupadi Bayamma, 18 ^1.1j..1. 
11=3 M.L.T. 261 = 31 M. 163. 

Boddau and Sankauan Naib, .tj. 

Beferences.—[o) 11 B.L.E. 416, F, (b) 9 W. 
E. 108, if; 9 W.E. 284 , A.S No. 119 of 1901 of 
the Madras High Court, U ; 25 A. 3.30, not F. 

(7) Widow—Mortgage by Hindu widow—So 
legal necessity—Mortgagee spending money 
for repairs on the mortgaged property — 
Reversioners suing to recover the property 
not bound to pay the money—Mortgagee 
cannot be allowed to remove the house built 
by him on the property. 

The money spent by a mortgagee, in repairs 
of the property, which is uiortgagcd to him by 
a Hindu widow, without any legal necessity 
justified by Hindu Law oainiot be recovered 
by him, from the reversioner, who sues on the 
widow’s death to recover the possession of the 
property. 

If the mortgagee has erected a building on 
the property, he cannot claim a right to removtj 
the building, before he is made to hand over 
the possession of the property to the reversioner 
[a). ViJbhttkandaB Dwarkadas v. Dayaram 
Jadav, 9 Bom. L E. 1181 = 32 B. 32. 

ChandaVABKAR and Heaton, jj. 

References:—[a) 9^Bom. LE. 404 ; 20 11. 
298 : 6 B H.C.A.C. 8o“ D. 

( 8 ) Mitakshara—Widow inheriting moveables 
from^ her husband—Ltmitedrights—She 
cannot make a gift of the property. 
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Unibr the Mitakshara, a Hindu widow inherit¬ 
ing moveable property from her husband who 
dies childless and intestate, does not take an 
absolute interest in the property. She is, there¬ 
fore, not competent to make a gift of the pro¬ 
perty. Pandarinath Yisvanath y. Govind 
ShlyaFam, 9 fioin. L R 130.5 = 32 B. 59. 
RuSSKLL, k.C 3 , AND HEVTON, J. 

(0) Alienatwn by—Alienee havhig knowledge 
of the existence of funds to discharge hus¬ 
band's debts—Jiff'ecf'bf sueh knowledge. 

A Hindu widow alienated a portion of her 
deceased husband’s estate. The question was 
whether it was binding upon the estate. It was 
found that a large portion of the consideration 
was required to meet a decree-debt of the 
widow’s husband binding upon the property. It 
wa^ |ouad at the same time that, at the date 
of alienation, the widow bad sufflcient funds of 
her biisb.and to pay off the said decree-debt, 
and that the alienee was aware of the existence 
of such funds which the widow might have 
applied m discharge of the decree-debt. Held, 
that, m the case of a person with the knowledge 
of the alienee, no equities arose because he 
practically assisted the widow to dissipate the 
estate (a). Srinivasa Baitrigal v.Panohanatha 
Boyer, 3 M.UT. 323. 

Benson and Munuo jj , 

Jtcference —[a) 14 B.Ij.R. 226, D. 

(10) Gift to toidow and a vtaU jointly - 
Whether vndow entitled to an absolute 
estate or merely a widow's interest. 

In a suit, in which a male and a Hindu widow 
were co-plaiutiHs, a compromise was arrived at, 
between them and the defendant, whereby the 
latter gave certain properties iii full ownership 
to the two plaintiffs But for the compromise 
the widow would have only a widow’s interest. 

Held, looking to. the language of the deed of 
coiiipromise, which was exactly the same in 
respect of both the donees and ocher circum¬ 
stances, the widow took not a more widow’s, 
but an absolute estate, Sambasiva Aiyar v. 
Yenkateawara Aiyar, 3 M.L.T. 369=.3l M. 
179. 

White, c.j,, Wadlis and MilIjEu, jj. 

References .—24 C. 070, A; C M.I.A. 1, D. 

(11) Maintenance — Re-mamage of widow. 

During the lifetime of her husband the wife 

of a Hindu obtained a decree for maintenance 
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against him and the payment of this ’main¬ 
tenance was by the decree made a charge on 
certain property which bad been of ^e husband, 
but was then in the bands of certain donees 
from him. The husband died, and the widow, 
being permitted to do so by the rules of her 
v.fisUi {halieai), married again. Ifeld, that the 
fact of the widow having married again did not 
disentitld her from recovenng mamtenanee 
from the property of her first husband. Kaoa- 
Billa V. Gajadhar, A W N. (1908), 149 

Knox, j. ^ 

References — 6 C. 776,17 0. 074, R 

(12) Woman's estate — Simple bond executed by 
Hindu widow for legal necessity — Decree,^ 

personal—Sale does nut affect reversioner. 

• 

A Hindu widow was sued on a simple bond 
executed by her for legal necessity and property 
left by her husband was sold in execution of 
the decree obtained in the suit. 

Held, that the bond did not land any im¬ 
moveable property and the interest of the 
reversioners was not affected by the sale. 

Girlbala Oaui v. Srinath Chandra Singh, 12 

C.W.N. 769. 

Rajipini and Shauklddin, jj. 

(1.3) Widow in possession of husband’s estate 
as inferior proj/rietoi-Kjffect of enlargement 
of estate of inferior proprietor by action of 
Government — Muhaddam . 

An uiidor-proprictor,whoso status wa'^ describ¬ 
ed by the terra “ mukaddam,” died, and his 
estate devolved upon bis widow. Whilst this 
estate was m the possession of the widow, the 
GoAernment proceeded to make a settlement 
with the inukaddams, excluding the superior 
proprietor, to whom an allowance by way of 
malikaiia, was given. Held, that the ciilaiged 
estate of which the widow thus became 
possessed was still a Hindu widow’s estate 
merely the action of (Irovernment had not 
the effect of making her a aamindar with a 
title independent of that which she derived from 
her husband. Kaihi Prasad v. Inda Kunwar, 
A.W N. (1908), 222=.5 A.L.J 690. 

STANI.EY, C.J. AND BaNKHJI, J. 

Reference. —1 W. and T., 7th edii, p. 693, R. 

(14) Competence of Hindu widow to alienate 
husband's estate for his spiritual benefit. 
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Al&ougli a Hindu widow is capable of alienat¬ 
ing a portnon cf her deceased husband’s estate 
for purposes supposed to be conducive to his 
spiritual benefit, the law will not support a gift 
of almost the entire estate in favour of the bus- 
band’s spiritual preceptor. Bslkishnan Bhar- 
thi V. Sat Sam Singh, A.W.H. (1908), 202. 

Banebji, j. 

Be/etences:—i A. 482 ; 8 M.I.A. 500 : 8 M- 
552 and 22 C. 606, if. 

(15) Maintenance—Widow having fund from 
* her husband's estnte to maintain her fur 
five yeafs—Suit for arrears of maintenance 
premature. 

The plaintift filed a suit in Pebntary 1904 
to recover her arrears of maintononce. At that 
time she was iu posscssioli of a fund belonging 
to her husband’s family estate, which fund 
was sufficient to provide for her maintenance 
for five years at the rate allowed b' the 
Court. 

Held, that no cahse of action had accrued to 
the plaintifi. In 1904 the Court was not in a 
position to forecast events or to anticipate the 
position of affairs five years later, in other 
nords, it was not in a position to make a decree 
for maintenanoo. And no liability to provide 
maintenance could in the then existing cir¬ 
cumstances attach to the appellant. Datta- 
traya Waman v. Rukhambai Pandurang, 
10 Bom. L.B. 770. 

BaTCHELOB and OhAUBAL, 33. 

(16) AcQ|Misil»o«s out of the income of widow’s 
estate — 1‘uucr o/ohenafion—Bona fide pur¬ 
chaser for value—Burden of proof. 

Held, that if property acquired by a Hindu 
widow out of the income of her late husband’s 
estate be treated by her as an accretion to the 
said estate, she cannot alienate it except for 
legal necessity; if, on the other hand, she 
clearly shows her intention to keep the property 
so acquired separate from the corpus of the 
estate, it may be regarded as an investment of 
accumulated savings over which the widow has 
full disposing power. 

Held further, that ui the absenoe of evidence 
as to the intentiou ot the widow, it is uot equit¬ 
able to throw the burden of proof on a bona 
fide purchaser for value. * 

4 

Ifgtd also, that no presumption can be drawn 
' frean the mere fsnt that the property acquired 
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consisted of shares of other members''in the 
family property(a). Jokha Singh V. Hniamniat 
Dalavi, 11 O.C. SIO 

PlOGO'lT, A 3.0. 

lieferences:—^a) 10 C. 324; 1 Agra 219; 25 
W B. 336; 14 0, 387,14 0. 861 and 25 51. 351, 
Ji. 

(17) Bight of residence in family-ltouse—Sot 
alienable—Not attachable in execution. 

The right of a Hindu widow is to live in the 
husband’s family-house (a). 

She has no right to insist on residing iii any 
particular house; and ordinarily when living 
with the members of her husband’s family, she 
must accept such reasonable arrangement for 
her residence therein as they may make for her. 
The interest is, therefore, restricted in its 
enjoyment to her. 

It could not have been contemplated by the 
Hindu law-givers to allow the transfer of such 
interest. The case may be different where lands 
or other property may have been allotted to a 
widow m hen of her claim for maintenance. But 
with respect to the portion of the house gran ted 
only for her personal use, her rights of enjoyment 
cannot be transferred. Recognition of the right 
of sale might be oppressive to the family and 
would result in allowing the widow a right to 
choose a separate residence, even where she is 
not entitled to do so under the Hindu Law. 
Salakahi y. Lakshmayee, 4 5I.L T. 485. 

Sankaban Naiu AM) Audub Rahim, jj. 

Beferences —{a) 12 M- 260 and 27 M. 60, 
B. 

(18) Bemamage, effect of—Alienation 

—Legal necessity — Reversioner. 

If a transfer is made by a Hindu widow for 
legal necessity and before her remarriage, the 
position of the purohasel from the widow 
remains unaffected by her suhseqiient 
marriage. Unless the transfer was for legal 
necessity, it cannot bind the reversionary heir, 
who will be entitled to take the property from 
the purchaser after the death of the widow or 
after she had forfeited her estate by reason of 
her marriage (a). , 

Quaere Whether on pnnciple an un¬ 
authorised alienation by a widow ought to be 
allowed to subsist beyond thu extinction of 
her own title which alone could pass to her 
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transferee. Nitya Madhav Dai t. Srlnath 
Chandra Ohnckerbutty. 8 G.L J. 542. 
Moorkbjue, 3, 

References .—(<*) 19 C. 289; 22 C. 589; 1 M. 
226 ; 22 B. 321 (P.B.) ; 24 B. 89 (93), F .; 11 A. 
330 and 20 A. 476, Diss. 

(18-a) Widow’s estate—Family settlement to 
settle dispute to which widow patty, if 
binds reversioners. 

A family settlement patting an end to a 
dispute between the members of the same 
family, to which a Hindu wid-iw is a party, 
cannot bind the reversioners to her husband on 
her death. • 

A plea that such a settlement was binding on 
the reversioner was disallowed when the party 
who benedtted by the transaction was found to 
have^known that he had not the right he set up. 

Asharam Sadhani v. Chandi Chorn Huker- 
jee, 13 C.W.N. 147. 

Mitra anh Beli,, .1J. 

(19) Conveyance by a widow of her life estate 
to reversioner—not invalid by reason of 
contemporaneous agreement between the 
widow and the reversioner 

Where a Hindu widow conveyed the whole of 
her limited estate to the next reversioner (her 
husband’s brother) in consideration of an under¬ 
taking by the reversioner that he would ro- 
coDvey the greater portion of the property to a 
person named by her (namely, her brother), the 
validity of the transaction is not aSeoted hy 
the fact that it was carried out in pursuance of 
an undertaking that the reversioner should 
retain a portion of the property for himself and 
convey a portion to a third party. The title of 
a third party who derived interest from the 
reversioner and the reversioner’s title cannot 
be impeached by the other reversioners. 

Per Sankaran Sdir, J.—The validity of the 
renunciation is quite independent of the vali¬ 
dity of any agreement as to the dispoeal or 
enjoyment of the property by the alienee. 

The surrender of her estate by the widow 
and the oonseqaent vesting of the estate in the 
presumptive reversiouer may be compared with 
the case of an adoption by Ahe widow which 
has the efieot of divesting her of her estate and 
vesting it in the adopted son, hat husband’s 
heir, the efieefeof both the transactions being 
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the same so fM as the widow and the aotaal 
reversioner at the time of her death are con¬ 
cerned. e 

And as an adoption cannot bo set aside on the 
ground of improper motives, so the validity of 
a surrender by a widow which stands on a 
higher footing cannot be affected by her motive 
or by any such conditions as may be imposed 
by her. dlialla Subbiah Sastri y Palury 
Pattabhlramayya, 31 M. 446. 

Sir Arnold White am* Sankaran Naiu, 
c.;r. AND J. • 

References 31M. 366, B ; 2S C 354, R. and 
F.; 31 M. 366 ; 30 A. 1; 29 M 120,13 M.L. J. 
323 ; 22 C. 354 at p. 363 , 31 M. 366; 16 I.A. 
63 at pp 55, 59 , 22 B. 658 , 26 I A. 113, It. ; 
22 M. 398.21 A. 460 ;<22 C. 354. 

(20) Hindu Law—Simple debt due by a 
widow—Ijegal necessity—Only life estate 
saleable in execution— judicata between 
co-defendants. ^ 

When a creditor lends money to a Hindu 
widow on her personal security and not upon 
any moitgage of her husband's property, any 
decree which he obtains on his simple money 
bond can only bind the rights and intere-ts of 
the widow, even though the loan was incurred 
by her for legal nece.Sbity (a). 

The plaintiffs brought the suit for possession 
against the defendant, alleging that the mort¬ 
gage which he held had been satishcd by the 
usufruct. The plaintiffs and the defend¬ 
ant were co-defendants to a suit for redemp¬ 
tion which had been brought by a third 
party who represented only a portion of the 
equity of redemption. The plaiutids a ho were 
defendants to that suit did not defend it, al¬ 
though they might have then pleaded that the 
plaintiff to that suit was not entitled to the 
whole of the equity of redemption, and that 
they bad also an interest m it as reversioners. 
In their present suit the plaintiffs claimed 
possession of a portion of the property setting 
up their righi to it as reversioners. Held, that 
their present suit was not barred by res judi¬ 
cata, although they might have pleaded their 
title as owner of a portion of the equity of 
redemption in the former suit, as it was not 
incumbent on them to do so, and as the former 
suit was brought by a person represe&tdng a 

3763-87, 
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oo-mortgagor who was entitled under the law 
to redeem the whole of the property and there 
could not be said to be any oontlict of interest 
betwo.'n the oo-defendants to that suit, which 
it was necessary for the Court to decide in 
order to give the relief claimed by the plaintiff 
to that suit. Kallu v Faiaz All Khan, 5 A L. 
J. 367 = A W.N. (1908), 173**3 A 394 

( 

Knox and Aikman, jj 

Reference.—‘(a) A.W.N, (1897)67, F, Mayne’s 
Hindu Law, Para 64, 7th Edition, R. 

(31) Release of reversion by next reversioners 
io widow—lAlieiiatioiis by Widow, how far bind¬ 
ing, on next rcxersioners. See Hindi. Law 
(RKVKRS ioNy.iis), No 4, 3 M.L.T. 3n5 

(22) Pioperty passed to widow not as heir, 
but by deed or other .iiiaiigemont conferring on 
her absolute powers—whether ordinary restric- 
liions apply to such property. See Hindu Law 
(Rkvkbsionkes), No 2, 10 Bom. L R 210. 

(23) Dayabhaga—Will—Widow when merely 
entitled to maintenance—Whether she can 
contest vahditv of grant to Thakurs—Whether 
right to and amount of, maintenance can bo 
limited by will—Restriction as to place of 
.residence—Just cause for disregarding restiic- 
tioa—Objection to living in the same house 
‘With ooiicubmes and in uninhabitable house— 
Power of Court to vary mainteiiiince fixed by 
the testatoi —^lairiteiiaiica of chaste widow, 
calculation of. See Hindi. Law (Wit.i.s), No. 5, 
12 U.W.N. 808. 

(24) Alienation by Hindu widow—Suit by 
ircAersioiiei daring life-timo of widow to have 
alienation declared void except for her life— 
Art. 125, Sch. fl. Limitation Act, gu\erns case. 
See Hindu Law (Ai.iknation), No. 9, 12 
‘C W.N. 857. 

(25) Widow succeeding to the proportv as 
gotraja sa^vida, whether has power to make 
adoption, yec Hindu Law (Adoption), No. 4, 
10 Bom. L.R. 692. 

(26) Alienation by Hindu widow—Consent of 
female reversioner, whether ^passes absolute 
estate to tiansforee—Whether consent gives rise 
to presumption as to propriety of transaction. 
Sec Hindu Law (Auenation), No. 19, 12 O.W. 
N. 914. 

(27) Position of wid' s^in joint Hindu family 
after adopting a son— .Alienation by the widow 
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before adoption—Right of the adopted son to 
dispute the alienation. See Hindu Law (Adop¬ 
tion), No. 7, 10 Bom. L.R. 1029. 

(28) Widow claiming under husband’s will to 
bo absolute owner—Alleged reversioners corapro- 
mismg suit and executing release of all supposed 
claims—whether cumproinise and release illegal. 
See Tkankfeii of Phopeiity Act, No. 4, 18 
M.L.J. 469. 

(29) Lease by—Hood bargain by widow not 
prejudicing reversioners, to be given effect to— 
Conditions under which Hindu widow can 
alienate property apart from legal necessity— 
Widow not agent of icversionei See Hindu 
Law (Revkbsioneks), No. 6, <2 C L J. 45K 

(.30) See Hindu Law (Alienation). 

(31) See Hindu Law (Rpa'ebsionebs) 

(32) Competency of Hindu widow to sell 
property, liable to pic-emptiofi,to uterine biother 
in preference to oo-sharers -Wajib-ul-arz See 
PiiK-EMPTiON, No. 17, A.W N. (1908), 59 

(33) Will by widow with consent of the next 

reversioner—Validity See Will, No. .‘t, 1 

Sind L R. 190. 

-23 —(Wills). 

(1) Hindu mil — Construction—Beguest to 
tvidow—Power of apiiointment—Bequest 
for life until poioer of alienation—Gift over. 

A will, addressed by the testator to his wife, 
Weis to this effect “ You .tre my legally mar¬ 
ried wife and entitled to the property to be left 

by me. Should 1 on a sudden die .you 

shall under this will become possessor of my 
properties, &c., and perform my sradh at a 
suitable cost. and for the beneht of my soul you 

shall purchase a house.and establish a 

Mohadev in it and perform its siieba and ser¬ 
vices, Ac., and you shall fix a suitable allow¬ 
ance as pronami for my spiritual guide You 
will have the right and power to alienatfc by 
gift or sale all the aforesaid moveable and 
immoveable properties. 

My daughter Sreemutty Hara Kumari shall 
become entitled to and possessor of whatever 
properties will remain after your death and she 
shall enjoy the same, keeping up and maintain¬ 
ing the aforesaid shebas, Ac... .Thesaid daughter 
shall have the same rights m the aforesaid 
properties as you have, and he to whom my 
said daughter may willingly give away those 
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properties shall possess the same and enjoy 
them keeping up and maintaining the shtbas, 
&c.” 

Held, that giving eilect to all the words of 
the will, the widow took an estate for life with 
a power of alienation, and, to the extent to 
which such power was not exercised, the 
daughter similarly took the property. S. H. 
Hara Kamarl Oaii v. Hohim Chandra Sar- 
kar, 12 C.W.N. 412 = 7 CX.J. 540. 

MAcnnAN, c.j. and Goxbv 3 . 

(2) Hindu Law — Will — Construction — 
Bequest to " daughters and their respective 
sons”—Restriction of descent to male issues 
—Absolute or iife-estate — \^oman's estate 1 
—Survivorship between daughters—Spirit¬ 
ual benefit—liemaindet over to sons—Gift 
over to (laughtei '> on failure of adoption — 
Succession Act {X of 1865), Ss. 82, 116 and 
117. 

Ill construing the will of a Hindu it is not 
improper to take into consideration what are 
known to be tho ordinary notions and wishes of 
Hindus with respect to the devolution of pro¬ 
perty, It may bo assumed th.it a Hindu 
generally desires that an estate, specially an 
ancestral estate, shall be retained in his 
family, and it may bo assumed that a Hindu 
knows that, as a general rule, at all events, 
women do not take absolute est.atos of iiiherit- 
anco which they are enabled to alienate (a). 

In tho will of a Hindu drawn up in the English 
language and probably In an Englisli Solicitor 
who was one of the attesting witnesses, it was 
provided, in ease of the failure of a prior 
bequest in favour of a son to be adopted to the 
testator, iwhich bequest in fact failed) that 
the estate was to be mado over to and divided 
between his two daughtei-s in equal shares, “ to 
whom and their respective sons he gave, de¬ 
vised and bequeathed the same ” There was a 
proviscf that in the event of one of the daugh¬ 
ters dying without leaving any male issue sur¬ 
viving, tho share of tho deceased daughter was 
to go to the surviving daughter and her sons—. 
to the cxclnsion m both cases of female issue. 
Further, that “in the case of the death of 
either daughter leaving sons, the share of such 
daughter was to bo paid to such ter son or sons’ 
share and share alike.” 

Held, that und^r the will the testator’s 
.daughters whom he incontestably intended *to 
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benefit were to have no more than what is gene¬ 
rally known to bo a woman’s estate in his pro¬ 
perty ; • 

That the testator intended to create in their 
favour an estate for life with a remainder over 
to their sons; 

That in the ovezAs that happened the daugh¬ 
ters were entitled to the testator’s estate lu 
1 equal shares for life and with the benefit of 
1 survivorship between themselves. Radha Pro- 
j lod Hulllck y. Ranimoni Dasil, 12 G.VV K. 
729 (P.C.). 

Lonp MacnaciHikn, IjOUD A'l'KiiibON, Sib 
Andbkw Scobuk anij Sib Authuu Wil¬ 
son . 

Eefetence .—(o) 2 I A.,7, i' 

(:i) Rules as to construction of—Intention of, 
testator—Absolute estate. 

A Hindu, owning absolute moveable and im¬ 
moveable propeity, being without issue, made a 
will wherein it was stated that he was to conti¬ 
nue to be the Malik of ail his property as long 
as be lived, that after his death, his wife and 
bis Bi&tor-in-law, who was joint with him, were 
to be the Mahl, and that his wife so long as 
she remained chaste, and his sister-in-law dur¬ 
ing her life were to mamtaui themselves fiom 
the rents of the property, without alienating the 
property unloss for some urgent necessity ; and 
at the end of the will a postenpt was added to 
the effect that his wife and sister-in-law were 
empowered to alienate Ihr immoveable property 
in which none else had any interest ot claim. 

Hetd, that on the proper construction ot the 
will, the widow and the sxstcr-m-iaw ti'ok abso¬ 
lute estates m the property. 

Held also, that in construing a will of this 
sort the Court will have regard to the following 
rules collected from the various decisions m 
previous oases on the subject. 

(Ij The actual intention of the testator must, 
as far as possible, be ascerlained fiom the con¬ 
tents of the will itself, considered as a whole, 
and every clause in it being given effect to (a). 

(2) When the will contains a clear ex¬ 
pression of intention, effect must be given to 
it, unambiguous dispositive words not being 
taken a.s controlled or qualified by any gefietal 
expression of intention (b). , 
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• (8) Where some of the provisions of the will 
could not be reconciled with one another, and 
the actual intention of the testator could not 
be ascertained by any means, effect should be 
given to the last words, 

(4) The Court should consider in construing 
a will such “ Burroundingf circumstances ’’ as 
may affect the meaning to be a^ttached to the 
words used in it, e.g., the state of the testa¬ 
tor's family ; what issue, if any, be left; what 
near kindred he had ; the usual customs, prac • 
tices, notions, and wishes of his race or 
caste (d). 

(6) Clear words of inheritance, as also words 
which clearly give a power of disposition, e g,, 
“to my wife, her children and grand-childreii,” 
“ to my wife, her heirs and assignees " show 
an intention to confer a heritable and alienable 
estate (e). 

(6) Alsu words such as “ shall become Mahh 
of roy property ’’ or "I appoint my wife to the 
Malikatwa as exercised by myself” confer a 
heritable and alienable estate, in the absence 
of indication of different intention (/). But 

II 

surrounding circumstances” may suggest a 
different intention, and it is possible that words 
such as “ my wife is the owner after me,” “ ray 
wife IS the heir,” or “shall be my heir and 
Malik ” intend merely empnatioally to protect 
her peaceable possession and management dur¬ 
ing her life-time (7). 

If an absolute estate be clearly given and 
words are superadded restricting the power of 
alienation, or imposing any other restriction 
which IB repugnant to the estate given, the 
restriction should be rejected {/i).GoyerdhaadaB 
Y. Yantbai, 1 S.L.B. 211. 

Locus, 3 C., AND Cmouch, a.j.c 

lie/ercnces :—(a) 8 Bom. L.R. 842; 12 T.A. 
103 (110), B. (b) 24 I.A. 76, B. (c) 7 Bom. L.R. 
236, R. til)6M,I.A. 526(660),2 I.A. 7 ; 11 B. 573 
(579); 17 B. 503 ; 22 B. 409, B. (e) 24 I.A. 76 , 
11 B. 573 (579); 21.B, 376, B. (f) 24 I.A. 76 ; 24 
C. 406 ; 27 C. 649, B. (g) 21 B. 376 ; 23 B. 80; 
19 A. 16; 22 M. 357; 27 M. 498, B. (h, 5 I.A. 
138; 24 I.A. 76, B. 

(4) Construction—Hindu leidote—Dedication 
of projoerty to idol, if valid—" Malik,” 
•meaning of— Wf if imply absolute owner¬ 
ship—Limited grant, if and when effective 
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—Suit for declaration of property to be 
debutter—Civ. Pro. Code (Act of 18811), 
8 s. Sii and 280 — Mottgage decree—S. 2H, 
applicability of. 

The effect of the word “ Malih " is to confer 
on the donee a heritable and alienable estate (a)' 

But the efiect of the word “ Malt!. ” may be 
modified by the context, or, in other words, in 
order to cut down r,he full proprietary rights 
that the word imports, something must be 
found in the context to qualify it v5). 

The OuUit must, in construing a will, 
look to all the clauses of the will, and give 
effect to all the clauses, ignoiing none as re¬ 
dundant or contradictory, ^ 

Held, —on a construction of the will m the 
present case, that there is ample indication m 
the context, to displace the presumption of 
absolute ownership implied 111 the word 
“ nialU ” and to justify the conclusion that the 
gift in favour of the widow must be cut down 
to something less than a full proprietary right 
with power of alienation ; that it is impossible 
to maintain that any absolute devise was made 
to her, that she took a limited estate under 
the will, that so far as the will is concerned 
her powers of alienation were confined to the 
dedication of property for the benefit of ances¬ 
tral idol, and the alienation of the property in 
case of necessity , and that the dedication to a 
new idol she has established or installed is 
invalid and the dedicated property is not 
debutter ^ 

Per Mookorjee, J S. 244 of the Civ. Pro, 
Code has no application to the case where the 
judgment-debtor tries to sot aside the effect of 
the decree itself. In the case of a mortgage 
decree, the decree itself directs the sale of the 
property, and, if objection is taken that the 
property cannot be sold, because it belonged, 
not to the judgment-debtor, but to a party 
who IS a stranger to the suit, the propriety of 
the decree is called in question. A quetstioo of 
this description must be tried in a regular suit 
and not in the execution proceedings which 
are based on the assumption that the decree is 
a good and valid decree (c). Shib Lakshan 
Bhakat v. Srimati Tarangini Dasi, 8 C.L J. 
20 . 

8 t]>:ph]sn and Mookebjek, 33 . 

Befeiences (a) 24 W.R. 895 and 24 I.A. 
76, F ; (b)l O.L.J. 131, F ;^and (c) 32 C. 265, 
referred to. 
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(S) Dayibhaga widow when merely entitled to 
maintenance, if can contest validity of grant 
to ThaKurs—Maintenance, right to and 
amount, if can be limited by will — Resi- 
dettce, restriction as to place of—" Just 
cause ” for disregarding restriction — Concu¬ 
bines, objection to living in the same house 
with—Uninhabitable house. 

Where a testator died leaving a widow and 
«n adopted son. 

Held, that the widow coulJ' ask for a cons¬ 
truction of the will only in so far as it affected 
her claim to maintenance and not of the whole 
will (a). 

That she had no locus siandi to question the 
validity of certain provisions in the will relat¬ 
ing to the establishment and maintenance of 
certain Thakurs. 

A widow cannot be deprived of her right to 
maintenance by any provision in a Dayabhaga 
will. 

Per Gasperss. J.—The amount of mainte¬ 
nance fixed by the testator, when it is not a 
nominal amount and not contrary to any pro¬ 
vision of Hindu Law, cannot be varied by the 
Court. 

Per Coxe, J.—The [husband has no right to 
reduce the amount of a chaste widow’s main¬ 
tenance below the proper provision, which has 
to be calculated on (t) the value of the estate, 
( 2 ) the ppsition and status of the deceased hus¬ 
band and the widow. Great weight should, 
however, be attached to a statement in the 
husband’s will as to the amount, not as a 
legal limitation to the widow’s right but as 
evidence of what in the husband’s estimate a 
lady in the position of his widow should need. 
But a husband may, within limits, lay down 
-that his widow shall forfeit her maintenan''^ if 
she does not live in the family house. 

Per Oaspersz, J,—<A Hindu widow is not ob¬ 
liged to live a life of ascotism. She is bound 
to perform various religious, social and domes¬ 
tic ceremonies. She is not entitled to a bare 
subsistence or a starving allowance. 

Where the will provided that the widow was 
to receive Bs. 125 a month *as maintenance, 
provided she lived either in his house at Ma- 
dhuput or hiB house at Benares and it was found 
ithat testator’s coioubines lived in the Benares 
house and the Madhupur house was unin^bi- 


Hlndu Law—(Continued). 

-23 —(Wllli)—(Confiawd). 

table, and the widow proposed to live with thb 
adopted son in Calcutta. 

0 

Held, (per Curiam) that she had just cause 
for refusing to live in the Madhupur or 
Benares house, and a sum of Rs, 3iK) a month 
was a proper allowance for her maintenance 
under the oircumsUnces—and the said amount 
should be majio a %argo upon the estate. 

Semble. Gifts to idols which are to be estab¬ 
lished after the testator’s death arc bad in 
law (b). Promotha Nath Roy v. Nagoodra- 
bala Chaudhrani, 12 C.W.N. 808 = 8 C.L.I. ' 

489. 

CaSI'KRSZ and Coxk, jj. 

References . —(o) H C, 492 and 4 C.W.N, (502, 

R (5) 2 C.W.N 29.5=25 C. 405 . 6 C.W.N. 
267 = 29 C. 260 (273); 7 6 .W.N. 121 =.80 C. 521 
and 7 C.L.R 278, relied on. 

(6) Jjast male owner's mil making daughter's 
son karta — Daughter's husband's claim —■ 
Construction of unll. 

Where a will ran “ if no boy is adopted and 
if oar daughter has a son, that boy becomes or 
will become a dauhitra Larta according to the 
law, so, that boy alone should become the 
karta for the entire propocty belonging to us,” 
held, that those words could be construed as 
appointing a daughter to raise a son, only if 
there were in existence a living custom to whieh 
the words can bo referred. Narasimha Appa 
V. Venkata Purshottama, 4 M.L.T. 9 = 31 M. 
310=18 M.Xj.J. 420. 

Bknson and Middeu, jj. 

lieferCiXes .—2 I. A. 1G3 and 28 M. 363, H. 

(7) Construction of " given to daughter-in-law. 
for sustenance, etc ” 

SVhere a devise was in the following words 
“given to T, widow of ray son S, who died 
issueless, for her sustenance and other things as 
requested by her,” and then by a general clause 
the testator said “thus 1 have given away 
twenty velies of lands to the above persons, as 
gift and out of sympathy, so that they may 
enjoy them as they like with all ownership 
nghts, with power of alienation by gift, sale, 
exohange, etc.,” and it is found that the extent 
of twenty vehes oan be made up only by molud- 
ing the gift to T, held that she took an aBsoiute 
estate under the will. Ramaohandva Valker 
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ttlttda Law— (Continued). 

-23 —(Wills)—(CojJtortHfld). 

VijayAra^ctTalu Naidu, 4 M.L.T, 198=31 
M. 849. 

t) 

White, c.j. and Miller, j. 

(8) Conskuction of—Feeding and paying 
Brahmins, if valid bequest. 

A direction in a will for feeding and pajung 
the Brahmins on the day following the night 
of Sivaratri is a valid bequest. 'iCedap Nath 
Dtttt Y. Atul-Kpishna Ohose, 12 O.W.N. 1083. 

Fletcher, j 

References .—4 C 448 ; (5 B. 24 ; 17 B. 351, F. 

(9) Covstrziction o/—Res judicata— Partition 
by sons —“ Shall divide my^operiies among 
my sons m equal shares,” if operative as 
gift — Mother’s share, how far averted by 
shares otherwise irthei ited by her — Estimat¬ 
ing mother’s share—Stridhan from her 
husband’s estate, credit for—Form of decree. 

The dooibion m a former suit, of qucsiions not 
absolutely necessary for the determination of 
that suit, cannot be regarded as res judwata 
between the same parties m a later suit. 

If there be an express gift to the sons by a 
will of all the testator’s properties, his widow’s 
right to a share on partition by the sons is 
defeated (a). 

The direction in a will—“On my youngest 
son. .attaining the ago of 21 years the said exe- 
cutnx shall divide luy proponies among my 
sons in equal shares ” was construed not to 
operate as an express gift in favour of the sons 
but only to postpone partition to a particular 
date (b). 

When a Hindu mother is otherwise entitled 
to a share in hen of her maintenance on 
the partition of the faiher’s estate by the sons, 
her right is not affected by the fact that she 
has already inherited a share of the same estate 
from one of her deceased sons (c). 

In estimating the share which a mother is 
entitled to in lieu of her maintooance out of 
the father’s estate, credit must be g.ven for any 
property which she has received as stridhan 
from the father’s u..tate (d). Poorendra Nath 
Sea Y Srimati Hemangini Dassee. 12 G W.N. 
1002 

Chitty, I. 

References .—{a) 17 ‘O. 8 SG, F. (b) 12 0.105, 
F; IB C. 292, D. (c) J d 149, F. (d) 12 C. 165 . 
12 B.p.B. 386. 


Ffladu Law—(Concluded). 

-23— (Wills)— (C'owfMded). 

(10) Power of appointment, validity of— Per¬ 
son appointed, qualifications necessary. 

Held that, a Hindu testator has a right to 
gra.nt a power of appointment to a person 
named in his will, liy which the final devolu¬ 
tion of his estate should be regulated at the 
termination of a life estate created under the 
will. 

Held further, that the person capable of 
taking under the will must he such a person as 
could take a gift inter vivos, and therefore must 
cither in fact or m contemplation of law be in 
existence at the de.tth of the testator (a). 
Narayan Singh y. Lai Ramesh Singh, 11 
O.C. 271 (B). 

Evans and PtfiaoT, A.j.ob 

References .—(a) 9 O.C 119,5 G 684,24 I, A. 
93 and 9 B.L R 377, B, 

(11) Bequest to widow and Sou jointhi—Nature 
and effect. 

Whore a Hindu made a bequest of some of bis 
property to his wife and one of bis sons jointly, 
held that the two together took an absolute 
estate under the will. 

There is no principle of construction on which 
it can be held th it a '•on takes only a limited 
estate, so that, even if there were a presumption 
th.it a widow takes oiilv a widow’s estate under 
a husband’s will, b ,11 the residual rights/>£ owner¬ 
ship must nevertheless be in the son. Tikam- 
dasJethanand y. Phatnraal Jethumal and 
others, 1 S.L R. 249. 

CllOUCII, A JC. 

Hindu Temple 

(1) Worship, right to exclusive — Temple of 
Shivo in Southern India—Right of Sha- 
nars or Nadars to worship—Cu'.tom— 
Trustee surrendering decree on appeal — 
Power of Court to join beneficiaries as co- 
plaintiffs — Compromise, unlawj ul — GtVil 
Procedure Code (Act XIV of 188‘J), 8s. 
375, 137—Breach of trust—Introducing 
new worshippers contrary to usage. 

Where it was proved that men of the 
“ Shanar ” or “ Nadar ” caste were by custom 
not allowed to worship in a temple dedicated 
to Shiva in which the customary ceremonies of 
Hindu worship were carried on ; 
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Hindu Temple—(Concluded). 

held, that arguments directed against the 
soundness of the doctrine as to the exclusion of 
the Nadirt’s and showing inconsistencies in the 
treatment of the Nadars by the worshippers at 
the temple in other respects wore of no avail 
and could not be entertained 

Where the hereditary trustee of the temple, 
after a decree had been made in bis favour as 
representing the worshippers at the temple and 
pending an appeal by the Shanars, sought to 
enter into a compromise with them by admit¬ 
ting their right to worship in the temple con¬ 
trary to the decision of therCourt, and it was 
alleged and not disproved that ho did so from 
a corrupt motive; 

held, that the appellate Court very properly 
reinforced the caiAie of the worshippers of the 
temple by joining certain now plaintiffs. 

The principles applicable to the ease of a 
trustee, who betrays bis trust bv surrendering 
a decree wore well stated and applied bv the 
High Court. 

In all cases where the Court sees that the 
trustees are wholly uninterested in the matter 
and there are parties who are materially inter¬ 
ested in the question, it never makes a decree 
in the absence of those parties who aic alone 
interested in the contest (a) , 

Tt is the duty of the trusioc to maintain the 
customary usage of the institution, and if he 
fails to do so he is guilty of a breach of trust 
and still more so, if ho deliberately attempts 
to effect a vital change of usage and to make 
it bindifig cn the worshippers by obtaining a 
decree of the Court to establish it (5) Sankara, 
linga Nadan v. Raja Rajesvrara Dorai. 
12 C.W N. D46 (P C ) 

Loud Roijf.uibon, Loan Atkinson, Loud 
Collins, Sin Aniuiku' Scoblk and 
Sin AiiTHi’n Wilson. 

Ueferences —{a) li R. !’ Kq. 368, F ( 6 ) 
3 Monvale 353 — 17 Tlesised Reports 101, F. 

Hindu Wills Xct. 

See Act XXI op 1870. 

Holder in due course. 

(1) Bill of exchange—indorsed over by person 
in whose favour it was drawn to indorsee—^in- 
dorsef, a holder deriving title from holder m 
duo coarse—Competent to sue under S. 53. 
Negotiable Instruments Act Sea Act XXVI 
OP 1881 (Nkootiablh Inbtbumknts), No. 1, 10 
Bom. L.R. 268. * 


Holder in due course— (Cmicfuded). 

(2) Whether plaintiff, to whom promissory 
note was merely nolivered by his master for a> 
suit to be filed on it is—of the note. See PRo- 

MissoKv Noth, No. 1, 14 Bur. L.R. 25. 

« 

Homestead land. 

(1) Tenancies of—created before the Transfer 
of Property Act for the purpose of limitation— 
Transferability. See Lanoloud and Tdnant, 
No. 5, 7 C.L.J. 309. 

t 

(2) Investing Munsiff with authoriU to exer¬ 
cise jurisdiction with respect to suits for re¬ 
covery of rent of—up to a certain value and to 
tn such suits under Small Cause Court Proce-^ 
dure, effect of See Act IX op 1887 (Pbovinciai. 
Small Cat'sk Coi’Uts), No. 5, 7 C L.f. 407. 

Hundi. 

( 1 ) -payable at sight—Liabiliti of drawer 

where holdei agrees to asrrangeraent with accept¬ 
or for paMuent—Notice of dishonour, omission 
to give—Discharge of drawer—Negotiable Instru¬ 
ments Act, Ss. 30, 39 and 86 See Act XXVI op 
1881 (Nic.oriABLK iNSTUt mknt.s). No. 2, 12 
C.W.N. 644 

(2) Son working with father in a common 
business signing a hundi on behalf of the latter, 
li.iibility of. Sec Act XXVI op 1881, No. l-o, 

2 Siud. L.R 11. 

Husband and wife. 

(1) Custody of wife, not allowed when mar¬ 
riage is illegal See Maiiomi ikn Law 
(D isoiw 1 ). No. 1, 84 P W.R. 1908. 

(2) Husband deserting and abandoning wife— 
Husband not entitled to claim custodv of wife. 
Bee RPhTii'CTioN op conjlc.ai. ununs. No. 2, 
82 P.R. 1908 

Hyderabad 

Subsidiary force m—, position cf—Power of 
canionmenl authorities as to grant of land 
witbin cantonment limits See Nai'i\ i; Statks, 
No. 1, 12 C.W.N. 4G5. 

Idol. 

Reprebentation of idol by Shebait—Trespass 
by Shebait—Lhibility of idol for mesne pro¬ 
fits See Rhlu.iouh Endowments, No. 1, 12 
C.W.N. 560. 

Immoveable property. 

—bUiidmg timlier is, under S. 3, cl 25 and 
S. 4, General Clauses Aet—S. 3, Indian Regis¬ 
tration Act. See Act VII ok 1885 (Bengal), 
No. 24, 7 C.L.J. 162. 
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Impartible property. 

( 1 ) Impartibility if attaches to maintenaiice 
grants made by Raj to junior members. Bee 
Babuaka okant, No. 1, 12 C.W.N. 906. 

(2) —Sge Hindi' Law (Impartible estates). 

Improvements. 

(1) Charge for second crop on punja (dry) 
land—Absence proof of custom- -Enhance¬ 
ment of rent on account nf tenant's improve¬ 
ments. See Act VIII of 1865 (Rent Recovery, 
Madras), No. 5, 17 M.L J. 513-9 M.L.T. 101. 

(2) Claim to inoreasod rent on improvements 
by tenants. See Act VIII of 1865 (Rent Re¬ 
covery, Madras), No 6, 17 M.L.J. 511=3 

•M.L.T. 103. 

Jnami. 

(1) Hesumptwn—Hxght of the grantee of the 
irtam. 

Where the resumption was merely an in¬ 
corporation of the mam in the public ireveaue, 
the right in the land possessed by the grantee of 
the inam or his successors is not extinKUished. 
Perumal Naidu v. Syed Hahathoom Baheb, 
4 M.L.T. 305. 

Miller and Pishey, jj. 

Reference :—26 M 346, F, 

(2) Village service mam laiid—Tt nnsfer of 
land, effect of—VaMity of transfer -Beg. 
VIof 1831—Subseguent enfranchisement, 
effect of~Vendee and vendor. 

Whether an Inam is regarded as a grant of 
the land, or as a remis.sion of the assessment 
payable on the land, if the land is transferred, 
the Inam is transferred, unless in the transfer 
the Inam is reserved. 

A certain land, classed as village serviee 
Inam, was sold in 1889 and the Inam was en¬ 
franchised or resumed in 1891. 

Reid that any transfer of Inam forming the 
emoluments of Village Officers and Servants is, 
by Beg. VI of 1831, which was in force in 1899, 
null and void; for the alienation as a whole 
must bo null and void; it is not possible to 
alienate the land and reserve the benefit of the 
right to withhold the payment of the assess¬ 
ment payable thereon ; but, when the land was 
-enfranchised in 1891, it became alienable and 
the purchaser became entitled to require that 
the transfer should operate on the alienable 
intereat aoiiuited by the seller (a). JLngannayya 
V. Daveor Naraiaima, 3 M.L.T. 243 = 18 
M L.J. 247. 

White, c.}., an j Stiij.er, j, 

Reference .—(«i) 30 M. 255, f» 


iBooma Tax lot. 

See Act II OF 1886., 

InconBirtent pleas. 

Practice—Setting up,—Defence of want of 
genuineness of deed—Written statement to 
contain it or issue upon that basis—Plea of 
misrepresentation, undue influence or fraud not 
allowed subsequently. See Pleadings, No. 1, 
10 Bom. L.R. 494. 

Incorporation. 

—if legalizes illegally constituted society. See 
Mahomedan Law' (Wakf), No. 4,13 C.W.N. 26. 

Incurable disease. 

—of a Hindu, will disable him from lubenting 
—but disea'-e subsequent to mheritanoe will not 
divest estate inherited. See Hindu Law (Suc¬ 
cession), No. 1, A.W.N. (1998), 47. 

Indemnity. 

Contract to indemnify surety for bis bail- 
bond—Illegal contract—Sale-deed and rent 
note executed as—tor bail void. See Contract 
Act, No. 11, 10 Bom. L.R. .553 

India Counoii’s Act. ^ 

See Acts 55 and 50 Vic , cTi. 14. 

Inheritance. 

(1) Effect of forfeiture of ancestral property of 
a criminal, subject to Punjab Customary Law, 
for absconding or committing a crime, on right 
of inheritance of his male lineal descendants or 
collaterals. See Grim Pro Code, No 1, 19 
P.W.R. 1908, 

(2) Claim for inheritance—Death-bed atten¬ 
tions—Funeral expenditure—Evidentiary value. 

See Evidence, No. 4, 4 L B.R. 201. 

InJonotioB. 

(1) Defendants bloclMg up channel of Govern, 
went irrigating plaintiff’s lands — Plain¬ 
tiff deprived of use of water of that channe — 
Suit for injunction—Relations between ryot 
and Government wifh reference to supply 
of water—Kxpress finding as to dtmage, 
whether necessary—Burden of proof. 

The defendants, by blocking up the entrance 
of a small Government channel irrigating the 
lands of the plaintiff, deprived him of the use of 
the water of that channel, and the plaintiff 
prayed for an injunction restraining the defend¬ 
ants from repeating the obstruction ; the de¬ 
fence was that, the supply of water for irriga¬ 
tion being made by the Goverament to the ryot 
on* the footing of contract, the defendant 
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lBjaiietiOB-^Co»/i»u«4). 

obstructing the plsintifi’s supply could be made 
liable, if at all, only on proof of actual damage, 
of whicH it was alleged there was no proof, 

Hgld that the plaintiff was entitled to the 
injunction. 

Per White, O.d. —Whether the relations 
between the plaintiff and Government with 
reference to the supply of water be regarded as 
contractual, or whether the plaintiff’s right to 
the water of the channel be regarded as a pro¬ 
prietary right appurtenant (a) to ownership of 
the land, the plaintiff was entitled to the 
injunction without any express finding as to 
damage ( 6 ). Even if damage is not to bo presumed 
in such a case, the onus lav oa the defendants 
to show that no damage was sustained by the 
plaintiff. 

Per Miller, J. —In order that an injunction 
may be issued, it is enough to show that the 
act complained of was done in such a way as to 
be likely to damage the plaintiff, though proof 
of specific damage be not given (c). 

4 ) The principle of relation between ryots and 
Government with reference to the supply of 
water for irrigation considered Rama Odayan 
y. Subramania Aiyar, 3 M.L.T. 273 = 18 M. 
L.J. 178 = 31 M. 171. 

WhITK, C J., \Nr) Iftl-LEIl, J. 

References -—{a) 24 M. 36 ; 28 M. 72 (74), It 
{b) (1893) 1 Q.B. 715; (1901) A.C. 495, 2 E. 
mid B. 216, It. (c) (1896) 1 Q.B. 147, E. 

(2) Ordet for in junction without notwe to 
ojposife jjftrfy, letjahtyuf—Civ Pio. Code, 
8 . 494. 

Held, that an order granting an injunction 
without notice to the opposite party and with¬ 
out giving any reason for adopting such a 
course is contrary to the express provisions of 
8.494, Civ.Fro Code. Sanwal Singh v. Narpat 
Singh, 11 0.0. 151 

Ohamieb Aun F.vatss, j. cs. 

( 9 ) Suit for, against order of Municipality for 
•demolition of building on a lane—Public street. 
See Act I of 1900 (U.P Monicii’ai.itiks), 
No. 2, 5 A.L. J. 45. 

(4) Decree for permanent—Lands purchased 
from decree-holder by another person—Vendee 
biipging a fresh suit for. Spe Civ. Pro, Code, 
No. 134, 10 Bom, L.R. 18. 

(5) -to restrain tenants from oSering obstruc¬ 
tions to the cutting down and removal, bv land- 


Injanotion— (Co»c2t(dsd), 

lord, of trees upon their holding, impropriety 
of granting. Bee Landloud and Tenant, 
No. 1, 6 A.L.J. 99. 

(6) Suit for, against official—Noti^ of suit— 
Necessity. See Court of Wards, No. 1, 12 
O.W.N. 1065. 

(7) Suit for injunction—Whether notice of 
action necessary under S. 156 (1) of Local 
Boards Act—Limitation, Bee Act V of 1884 
(Local Bc^rds), No. 2, 4 M L.T. 209. 

(8) Temporary—^Injunction to a person not to 

proceed with his suit in the Small Causes Court 
at Bombay—Jurisdiction of High Court of Bom¬ 
bay—See JuitianiCTiON (opHidJi Court), No. 2, 
10 Bora. L.R. 1141. , 

(9) Effect of delay on claim to mandatory in¬ 

junction—-Damages awarded where injunction 
IB refused See EASEMFNi’, No 1, 12 C W N. 
519. ' 

(10) Civ. Pro. Code, S 498—Disobedience of 
—Not amounting to an offence under S. 188, 
T.P.O.—Sanction to prosecute defendant under 
S. 195, Onm. Pro. Code—Object of S. 493. See 
Civ. Pro. Code, No. 264 (a), 14 Bur. L.R. 276. 

Insolvenoy. 

(1) —proceeding—Ex pat te order, sotting aside 
of—Review. See Civ. Pro. Cofiw, No. 96, 7 C. 
L.J 268. 

(2) Official Assignee—Disallowance of claim 
of Official Assignee to have proceeds of sale in 
execution of decree against insolvent judgment- 
debtor paid to him—Appeal-—Hoe Civ. Peo/ 
Com:, No. 146, A W.N. (1908), 203 

(3) Appeal against order by Subordinate Judge 
in Insolvency proceedings. Sec Oiv. Pro. 
Code, No. 340, 4 M L.T. 455. 

(4) Jurisdiction of Appellate Court—Omission 
of Insolvency Oonmiissioner to consider impor¬ 
tant documentary evidence—Remand. See 
Vakiij, No 1. 18 M.Tj.J. 565 

(5) Omi8.sion to frame schedule—Creditor not 
barred from suing for debt See Civ. Pro. 
Code, No. 223,64 P.R. (1907) =89 P.L.R. 1908. 

' (6) Crops of insohont debcor attached by 

decree-holder—Claim to crops allowed—Right of 
suit by decree-holder—Whether Official Assig¬ 
nee a necessary party. Gee Civ. Pro; Code, 
No. 192, 4 M.L.T. 197 

I (7) Insolvent’s Estate's Court constituted 
; under the Punjab Laws Act has no jurisdictioif 
to dispose of applioatipn under S. 344, C.P.O, 
See Civ, Pro. Code, Nov 222-n, 161 P.W.R. 
1908. * 

.3768-88, 
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lOMlireiMy Aot (ZI k XII, Yie. C. 21). 

(1) S. S—Ituolveiit DeMor'a Court at Bombay 
■—Juri$diction—**Bnide"—Aporson resH- 
my at Shanghai cannot apply for insol- 
voncy pa Hie Bombay Court. 

A person residing at Shanghai and carrying on 
business m partnership in Bombay cannot pre¬ 
sent hU petiton to the Insolvent Debtor's 
Court at Bombay to have the benefit of the 

Act (a). Be Hanakji Peitonji Talati, 10 Bom. 
L.B. 84. 

BDBgKUj, 3. 

Beferencea :—>(«) (1867) 2 Iiid. Jur. N.S. 326 
and 21B. 405, relwd on , 11 B.L.R. 254 ; (1880) 
IB Ch. D. 484, (1882) 22 Q.B.D. 1; (1901| A.C. 
102; (1873) .L.B 8 Ch. 374 ; (1879) 12 Ch. I>. 
522. (1892) 2 Q.B. 263, referred to. 

, (2) 8 . 7 m ani 12, Vic C. 21) -Idxecution-sale 

of judgment-debtor a undioiied ahare tn an- 
ceatral property—Inaoloency of judgment- 
debtor prior to exeeution-aaie—Suit for 
partition by the aaaignee from purchaser i.. 
execuiion. 

In the execution of a simple money docree 
against the judgment-debtor, a member of a 
joint Hindu family, his undivided share in the 
ancestral immoveable property was sold and the 
purchaser conveyed his right to the plaintiff. 
Prior to the execution-sale the judgment-debtor 
had become an insolvent and all his property 
had vested m the Official Assignee under S. 7, 
Insolvency Act. On the plaintiff bringing a 
suit for partition and possession of tho share, 
held, that as soon as an order had been made 
under S. 7, Insolvency Aot, vesting property of 
a judgment-debtor in the Official Assignee, the 
judgment-debtor had no saleable interest in 
such property, and that as such, the plaintiff's 
suit could not lie maintained. Sundrappayar 
V. Rama, Aru. Am, Rama Aranaohalla 
Oiettiar, 4 M.L.T. 188^19 M L J. 487. 

Munko A.vn Sankaban Naik, jj. 

Beferencea :—11 C.L.B. 389 ; 3 B. 437, B ; 

30 M. 145, Not F. 

(2-a) S, 9—-Procedure—Adjudwationof insol¬ 
vency, applicatwi for—By petition or by a 
rule—Rule obtained per inouriam. 

Tho usual procedure tor obtaining an adjudi¬ 
cation order is by petition to the Court duly 
verified undar S. 9 of the Indian Insolvency Act 
(XI and XII, Viot. C. 21) and not by a rule. In 
the matter of, Bitlud Daiii KalUt, 12 G.W.N. 
638. • 

FurrouBB, 9. 


Inioly<Boy Aot (XI k XII, lie. 0. M)—(0td.). 

(3) S. 27 —Commiisiom on polioies of ineu- 
ranee are aseeta—Salary—Emolument. 

Tho commission earned by an insolvent in re¬ 
spect of polioies of insurance effected throogb 
his instrumentality is an asset and not a ‘ salary’ 
or an ‘ emolument' under S. 27 of the Indian 
Insolvent Aot. Such commission is not his per¬ 
sonal earning. Jamaojl Shapwjl Lala v. 
Borabji Kawaiji Bapaula, 10 Bom. D.B. 
579. 

Bussell, j. 

(4) Ss. 27 and 26—Jurisdiction of the I-sol- 
vent Court outside the Bombay Presidency 
—Person tn possession of insolvent’s 

‘ property can be directed to hand it over 
to the Official Assignee, 

The Court for the relief of Insolvent debtors 
sitting in Bombay has jurisdiction to make an 
order under S. 26 of the Indian Insolvent Aot 
against a person residing outside the Bombay 
Presidency. In re Oaneshdas Panalal. R.D. 
Sethaa v- R- 8. D. Chopra, 10 Bom. L.B. 77 
-32 B 198. ^ 

Jenkins, c.j. and Batchelok, j. 

(5) 8 . 36 — Application by eredittyr of an in¬ 
solvent for examination of certain persons 
under — Probability of benefit resulting, 
should be shoten—Application to be prefer¬ 
red Without delay. 

When a creditor makes an application for 
tho examination of a person, under S. 36 of 
the Insolvency Aot (11 and 12, Vic. C. 21), the 
Court must be satisfied that there is a probabi¬ 
lity of some benefit resulting from such exami¬ 
nation, It should not be vague. It is most 
expedient that such application should bo pre- 
forred without delay. In the matter of Noor 
Mahomed Abdool Saoooor, 14 Bur. L.B. 175. 

LiWIK, O.J., AND ObMOND, 3. 

(6) S. 49—‘ May,’ construction of—Stay of 

further proceedings after the filing of the 
insolvent's schedule. „ 

S. 49 of the Indian Insolvent Act empowers 
the Insolvent Court to deal with (1) cases in 
which a decree has been passed ; and (2) cases 
in which a suit has been instituted but a 
decree has not been passed. In the former ease 
the Court may stay the execution ; in the 
latter it may stay further proceedings in the 
suit. 

Tho word ‘ may' in the seotion indioates that 
the r^uisite conditions which the section lays 
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InMlvaney lot (XI ft XII, Yle. C; 21). 

down being fulfilled,*the Court will and ought 
to exorcise the power it may exercise. The 
word ‘ may ' does not vest the Court with a 
discretion which i^ can uniformly exereisa in 
one case and renounce in the other. What 
discretion there is, is meant to be used in ex¬ 
ceptional oases. Hookaowhand Sarapohaad v. 
Hovroji Sarabji Talati, 10 Bom. L.B. 345. 
Bexman, 3 . 

laiolvuiey Act (St. 11 and 12, Yic. C. 10). 

(l) S. 7 — Lisolvent—Vesttitg order — J^icial 
Atsignee—]fi(hdrengal of the jpeWtion for 
insolvency—Bight of Official Assignee to 
maintain a suit. 

• 

On the 14th October, 1903, a petition in insol¬ 
vency was filed . and a vesting order was made 
by the Court. On the 15th Juno, 1904, the insol¬ 
vents took out a rule msi to withdraw their 
petition ; and the rule was made absolute on 
the'21st September, 1901. But the rules were 
not drawn up till 27th February, 1906. In the 
meanwhile, the Official Assignee filed a suit on 
* the 2nd March, 1905, on behalf of the insolvents, 
to recover a sum of money alleged to be due to 
the insolvent’s firm in respect of certain mer¬ 
cantile trans ictions. It was objected that the 
Official Assignee was not entitled to maintain 
the suit 

yield that, at the date of the institution of 
the suit, the insolvency proceedings wore still in 
force ; and the assets of the insolvents still 
remained vested in the Official Assignee. The 
subsequent commg into force of the order could 
not vitiate (a) the institution of the suit, and it 
was clear that the Official Assignee was compe¬ 
tent to bring the suit. He was also competent 
to continue it, for the order of withdrawal, even 
after it became operative, was not effective to 
divest the Official Assignee and revest the pro¬ 
perty in the insolvents. 

The withdrawal of a petition for insolvency 
does not operate to discharge the vesting order, 
A Hrithdrawal for which no provision is made 
in the Act cannot be regarded as the legal equi¬ 
valent of a dismissal by consent. Hajt Sajan 
LalJlT. N.O. Haeleod, lOBom. L.B. 17ft=>32 
B. 321. 

Jehkihs, c.j. and Batorblor, a 

Jteference (a) (1846) 8 Beav. 364, i?. 

InMlTeney Act (St. 11 and 12 Yle. C. 12). 

(1) 8 s, 7, 28—Zisolv»rU’spr(^rty at Shan¬ 
ghai—Order vesting the property in the 
Official 4^ignee at Bonify—A British 


Iniolveiiey Act* (St. 11 and 12 Yle. 0. 48 

—(Concluded:^. 

subjeelin possession can be ordered 
ver the property to the Official Assignee- 
Commission to examine uitneee at Shan¬ 
ghai. 

When a trading firm is declared insolvent by 
the Court for the relief of Insolvent Debtors at 
Bombay, it can order the moveable property of 
the firm in Shanghai to be vested in the Official 
Assignee aof the Insolvent Debtor's Court in 
Bombay and the Court can order the person in 
possession of the property at Shanghai to hand¬ 
over such property to the Official Assignee, 
Bombay. * 

If the person in possession at Shanghai is a 
British subject, he is subject to the Insolvency 
j'urisdiction of the Consulate Court at Shanghiu ^ 
and that Court can order him, if requested so 
to do by the Insolvent Court of Bombay, to 
produce all the moveable property, books, 
papers and doonments of the insolvents’ firm 
that may be in his possession. 

\ Commission can be issued by the Court for 
the relief of Insolvent Debtors at Bombay for 
the examination of a British subject at 
Shanghai through H.B.M.’s Supreme Court at 
Shanghai. In re, Naopoji Sorabji Talati, 10 
Bom. L.B. 965. 

Bussell, j. 

Inspection of Steam Boilers Act 

-—See Act III op 1879. 

Instalment bond. 

(1) Whole amount payable upon failure topay 
any instalment—Suit to recover balance— 
Instalments paid irregularly — Waiver- 
Interest from date of decree. 

A bond payable by instalments provided that, 
on failure to pay auy instalment, the obligee 
would be entitled to get the whole amount of 
the bond together with intarest at 12 per cent, 
per mensem from the date of the bond. Some 
of the instalments were paid though irregnlarly 
and accepted. There was default again. In a 
suit to recover the balance due upon the bond 
with interest ‘ Held, that the plaintiff was 
entitled to recover the amount sued for with 
interest from the date of the decree (a), 
Rntndhanl Saha w. Lalit Bingh, 5 A.L.J. 609> 
*A.W.N. (19081,266.* 

StANLEV, C.J., AND BaNERJI, J. 

Reference :—{a) 28 A. 622, D. 
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iBttalmenl bo&d ~{C9wsludtd), 

( 2 ) —not 80 worded as to compel creditor to 
sue fof the whole amount at once on first default 
—Option. See Limitation Act, No. 62, 5 

A. LJ. 72. . 

(3) —executed by some of the judgment debt¬ 
ors in decree-holder’s favour in respect of de¬ 
cretal amount—Whether it is a mere agree¬ 
ment to give time within meaning of 
8. 257-A, C.P.C.—Whether such bond will pre¬ 
vent decree-holder from suing upon it, as ille¬ 
gal. See Civ. Peo. Code, No, 167,12 C.W.N. 
674. 

Inttalment decree. 

{i) Default in payment of tustalment—Bights 
of decree-ikolder—Watver—Limitation. 

No distinction can be drawn between a case 
jn which it is provided that, on non-payment 
of an instalment, the whole amount shall be¬ 
come duo, and one in whic6 it is provided that, 
on non-payment of an instalment, the whole 
amount may be claimed. The provision being 
for the benefit of the creditor, the presumption 
is that he docs not waive it, and the defendant 
may well consider the whole amount to be 
due from the time that the creditor has a right 
to enforce it (a). 

, Where it is clear from the terms of the decree 
that the deoree-holder had, on default being 
made, a right either to enforce payment of the 
whole amount, or to issue execution for the one 
instalment only, and he actually applies for 
executing the decree for the full amount, he 
thereby does an unequivocal act, to the knowl¬ 
edge of the defendant, showing which of the 
two inconsistent alternatives open to him he 
adopts, and his election is final. And the mere 
fact that he subsequently agreed not to enforce 
payment of the whole amount would not amount 
to revocation of his election. 

An execution application made after three 
years from the date of such default or election 
will be barred. Jathanand Topandas t. Lala- 
mal SItalmal, 18.L.B. 252. 

Knight and Crouch, a.j. cs. 

BeferenM -—(a) 31 C. 297 (300); 24 0. 281, 

B. 

Interest. 

(1) Exorbitant rate of interest, whether penalty. 

A large and apparently exorbitant rate of in- 
terest is not necessarily a penalty. Harayana 
Pillay IT, Hothasavny’TeTan, 4 M.L.T. 87. 

BodhAM AND MuNRO, 

i^flsrenee —25 M. 8*3, F. 


Interest— (Uonftnued). 

(2) Agreement to pay, ec:presa or implied— 
Interference by Court, whether ailowabie — 
8 . a. Act KXVniof J8SS. 

When a certain rate of interest is agreed upon 
by the parties either by express or implied 
agreement, the Courts have no power to inter¬ 
fere With such rate and are bound to allow the 
rate as agreed upon, if the contract is not 
otherwise invalid. There is absolutely no dis¬ 
cretion in the matter, as is cleat from S. 2, Act 
XXVIII' of 1855. Raghu Mai v. Bandu, 110 
P.R. 1908. 

Battigan and Lai. Chand, n. 

Bsferences —36 P.R. 1894; 3 A. 260; 96 P.R. 
1901; 29 C. 823, ¥elted on , 110 P.B. 1879 ; 5.'; 
P.R. 1901; A.W.N. (1903), 44, B,. 

(3) —as forming part of mesne profits or da¬ 
mages—Period limited by S. 211, C.P.C.—Rate 
of interest. See Civ. Pro. Code, No. 112, 12 

C.W.N. 285. 

(4) Decree, directing payment of mortgage 
mone> and costs, with future interest up to 
date fixed for payment, entitles decree holder 
to interest until realisation. See Morti-acik 
(Decree), No 1 , 10 Bom. L.B. 144. 

( 6 ) Plaintiff not a Hindu—Absence of mer¬ 
cantile usage—^No written instrument—No de¬ 
mand in writing—iRight to interest. See Act 
XXXII OF 1839 (Interest), No. 2, 1 Sind L R 
179 

( 6 ) Compound interest oil money awarded to 
vendee—Whether allowable under S 15 the 
Punjab Laws Act. See Act IV of 1872 (Punjam 
Laws), No. 2, 109 P.L.R. 1908. 

(7) —docs not become principal. See Trans¬ 
fer OF PflOPER’i'v Act, No. 28, 4 N.L.R. 86 . 

( 8 ) Compound interest—Interest at enhanced 
rate on default, wheu poual-Contract Act, 

S. 74. See Penai.ty, No. 1, 11 O.C. 307. 

• 

(9) Suit by prior mortgage—Pwisna mortgagee 
not made party—Suit for redemption by the 
latter—Conditions of redemption—^Contract rate 
of interest. Sec Mobtgaoe Suit, No. 1, 18 
M.L.J. 344. 

(10) Creditor dying leaving will but without 
exeoutors—Running of interest—Stoppei^ 
Common law—Where payable under contract— 
Where as damages—Attachment of debt—Run¬ 
ning of interest—not stopped. See Contract 
Act, Ao. 1, 4 M.L.T. 836. 
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Inter eat—( Concluded). 

(11) Roles for ttfb calculation of interest in 
suit for redemption. See Mobtoaub (Bkdbmp- 
tion)*No. 23, 4 N.L.B. 168. 

(12) Interest on cesses due from babuana pro> 
perty. See Babuana Gbant, No. 3, 13 C.W.N. 
118. 

(13) Agreement to pay, when amounts to 
penalty. See Oontbact Act, No. 28 (a), 4 
N.L.R. 187. 

(14) Mortgage with possession—Failure of 
mortgagee to keep accounts—Interest and pro¬ 
fits realised by mortgagecbalancing each other. 
Sec Civ. Pbo. Oohe, No. 9, 9.5 P L.R. 1908. 

(1.5)—, rate of, to be awarded to mortgagee 
after decree dijecting sale of mortgage property. 
See Tbanbpeb op Pbopebty Act, No. 55, 3 
M.L.T. 281, 

(IG) Principal paid after aocnial of interest— 
Right to mterest. See Damdufat, No. 1, 2 
Sind L.R. 10. 

Interest Aet. 

—See Act XXXI op 1839. 

Interlocntory application 

—m suit—Order against lessee from Receiver 
for arrears of rent or interest cannot be made in 
such application—Claims against Receiver for 
giving up arrears of rent or mterest due under 
lease granted by him cannot be dealt with also. 
See Regeivee, No. 2, 12 C.W N. 1023. 

Interlocutory order. 

—, revision of. See Civ, Pbo. Code, No. 
265-0, 2 Sind L.R. 22 

Interpleader Suit. 

(1) Practice — Interpleader—Suit to redeem 
'mortgage against two parties claiming mort¬ 
gage-money—Appropriate relief. 

When a mortgagor was about to pay off the 
mortgage-amount,to an assignee of the mort¬ 
age, the mortgagee disputed the assignment 
and also claimed to be paid the mortgage- 
amount. The mortgagor thereupon filed a suit 
impleading both the mortgagee and the assignee 
as defendants. The plaint contained, in sub¬ 
stance, a claim for redemption, but it also pray¬ 
ed that the defendants should be required to m 
tftrplead concerning then tslaims to the mort¬ 
gage-amount, and that the mortgagor should be 
indemnified in oonseqaenoe of the loss of the 
original mortgage deed. Prior to the .bearing 
the defendants agreed that the assi^ee was 


Interpleader Suit— (Concluded). 

entitled to receive the mortgage amount. The 
suit was dismissed as not being maintainable 
as an interpleader suit, inter alia, because 
plaintiff claimed an indemnity«and conse¬ 
quently had an interest. On appeal, 

held, that it was erroneous to treat the suit 
as only one of interpleader. Inasmuch as the 
plaint also contained in substance a olaim for 
redemption, that was the appropriate relief, in 
the circumstances (a). Jaggannath Harllal T. 
Tulka Kara, 10 Bom. L.R. 314. 

Siu Lawbenoe Jenkins, K.C.I.E., and 
Batchelob, c.j. and 3 . 

Reference . — (a) 4 De. G. and F. 183, P. * 

(2) See CoNTKAOT Act, No. 1,1 M.L.T. 335. 

Interrogatory. 

• • 

Failure of defendant to answer—effect of— 
See Civ. Pbo. Code* No, 99, 7 C.L.J. 295. 

Inventions and Designs Act. 

—See Act V op 1888, 

Irregttlapity. 

(1) Plea of limitation not taken below— 
Decreeing claim barred by limitation—Whether 
material irregularity committed. See Limita¬ 
tion Act, No. 2, 27 P.R. 1908. 

(2) —Proceeding of Munsiff on Sunday only an, 
—cured by consent of parties. See Peacticb, 
No. 3, 5 A.L.J 106. 

(3) Material—under S. 70 (o) of Act XVIII of 
1884 when committed. See Act XVTII OP 1884 
(Punjab Courts), No. 6 , 143 P.W.R. 1908. 

Jains. 

Widow’s powor to adopt according to law and 
custom of—Without special authority—Right 
of senior widow to adopt without concurrence 
of junior—Right of widow to give son m adop¬ 
tion after husband’s death—Adoption of mar¬ 
ried man whether legal. See Hindu Law (Adop¬ 
tion), No. 3, A.W.N, (1908), 79. 

Jhansi Encumbered Estates Act, 

-See Act XVI of 1882 (N.W.P.). 

Joinder of oanses of notion. 

Suit for possession by auction-purchaser— 
Suit dismissed—Suit by him again as mort¬ 
gagee for sale—Relief for sale could not be 
joined in first suit for possession. See Giv. 
Pbo. Code, No. 32, 5 A.L.J. 729. 

Joinder of parties. * 

• V 

(1) Suit for sale on mortgage—Whether person 
having interest adverse to claiins of Mortgagor 
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Jotaidsr of {iMrtl«ir>(Oa»el«iAKi). 

'■infl tnorigagee shoold be joined os defendant. 
fi«B Tbaitbfbb op PBOPsaix Act, No. 46, A.W. 
N. (lk) 8 ), 100 . 

(3) Sait to appoint trustee and to reoover trust 
properties—Stranger to trust—Widow and heir 
of trustee, whether can be joined as party. See I 
Tnusra, No. 3, 4 LJ3.B. 183. j 

( 8 ) Suit by sub-mortgagee for sale of mortgaged i 
property—MortgE^or must be impleaded as 
also the mortgagees in such suit—Opportunity 
to mortgagor to redeem and to mortgagees to 
Bl^gasrd their inteiosts. See MonTGACE 
(OEKEiun), No. 10, 5 A.L.J. 403. 

(4) Mortgage suit—Parties—Omission to join 
all the heirs of a purchaser of mortgaged property 
within time—Suit not to be dismissed for defect 
^f parties unless plaintiff was aware, at suit 
date, of their interest in mortgaged property— 
Proper procedure. See Tbanseeb of Pbopebtt 
Act, No. 46, 12 O.W.N. 911. 

( 6 ) Defendant objecting to non-j'omder of par¬ 
ties after suit was barred by limitation—Plam- 
tifi getting names added after limitation period 
—Suit not barred by Imutation. See Limita¬ 
tion, No. 13, 5 A.L.J. 554. 

(6) —See Mibjoimdeb. 

(7) —See Parties. 

Joint property. 

(1) Effect of certain property acquiring char¬ 
acter of joint property under Hindu Law. See 
Hindu Law (Joint Pamilt), No. 2/3, 10 Bom. 
L.». 176. 

(2) For an elaborate analysis of the Hindu 
Law notions of joint property, jomt family 
property and jomt ancestral family property, 
and for the distinction between them on the one 
hand and between them and the corresponding 
notions under English Law on the other, and 
for the l^al incidents thereof. See Hinbu Law 
(Joint Pamilv), No. 4, 10 Bom. L.E. 184. 

Joint-teuanto. 

Alienees Tiot joint-tenants where their shares 
are definitely specified. See Occupancy Rights, 
No. 2 , 100 P.R. 1908. 

Jadga. 

(1) Duty of Divisional—is to follow, not 
oritioise, the rulings of his Chief Court. See 
Gift, No. 1,14 Bur. L.R. 80. 

(2) Ddty of a—of law ifendfact. Bee Libed, 
No. 1 ,13 O.W.N. 490. 


Jadtfe— (Concluded). 

(3) —reemviug private esommanioations re¬ 
garding a pending suit and acting upon them 
—Propriety. See Res Judicata, No. 'i, 116 
P.W.R. 1908. 

(4) —exercising judicial functions is Civil Court 
within Limitation Act and not officer of (lov- 
ernment acting in his ofilcial capacity within 
Art. 14, Limitation Act. See Limitation Act, 
No. 47, 10 Bom. L.R. 749. 

(5)—See OouBT. 

JndgmeBta. 

(1) —not inter paries, admissibility of. See 
Evidence Act, No. 6 , 7 C.L. J. 90. 

(2) Time for dating and signing Judgment- 
Right of parties to compromise both before and 
after judgment is delivered. See Compkomisk, 
No. 1, 67 P.W.R. 1908. 

(3) —written after Judge was transferred, 
validity of. See Oiv. Pro. Code, No, 107, 12 
C.W,N. 682. 

(4 1 —based on erroneous assumption—power 
of Court to re-open portion affected by erroi. 
See Practice, No. 1, 10 Bom. L.R 531. 

(5) Loss of judgment—Judge competent to re¬ 
write It from memory. See Civ. Pro. Codf, 
No. 244, 8 G.L.J. 521. 

(6) Order of remand if judgment. See Char 
ter Act, No. 1, 13 C.W.N. 105. 

(7) Wrong words used iii judgment through 
inadvertence, in describing suit property- 
Corrections may be made on application under 
S. 202, Civ. Pro. Code—Review unnecessary. 
See Oiv. Pro. Code, No. 108, 40 P.L.R. 1908. 

Judgment-debtoF. 

(1) Who had not taken advantage of the 

Buudlekband Encumbered Estates Act, but 
against whom decree-holder had not made any 
claim after notification, not liable to more than 
his proportionate share of the judgment debt. 
See Act I op 1903 (N.-W.?.), No. 1, A.W.N. 
(1908), 43. p 

(2) Transferee of decree who might happen to 
be one of the judgment-debtors—S. 232, cl. (b) 
not intended to depnve him of all relief—Impo¬ 
sition of appropriate procedure—suit for contri¬ 
bution. See Civ. Pro. Code, No. 127, JO Bom, 
L.E. 89. 

Judicial CommlBiIoner, Bind. 

Jurisdiction of, in suits for breach of contract. 
See Jurisdiction op Civil Courts, No. 6, 

2 Simf L.R. 37. 
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4aplidiotioB. 

(1) Qbvxbai:,. • 

(3) Op Civil Coobts, 

(3) Op Civil a»d Revkkde Coubtb. 

(4) Op Obimieal Oouets 

(5) Op Hiqh Cocbtb. 

(6) Op Small Cause Coubts. 

-l.-'(06BePal). 

(1) Appeal—Valuation^^Declaratory suit by 
objector against decree-holder and judg¬ 
ment-debtor—Vaiuaiion of suit for purposes 
of jurisdiction and egurse ofapjaeal—Cvo. 
Pro. Code, Se. 278, 283 and 617—Act 
XVm, 1884, S. 39. 

Defendant, decree-holder, in execution of bis 
decree against the judgment-debtor attached 
half of a certain house. Plaintiff, not a party 
to the decree, sued both the decree-holder 
and the judgment-debtor for a declaration, 
having first objected unsuccessfully under 
B. 378, Civ. Pro. Code, that the property belong¬ 
ed to him and not to the judgment-debtor and 
so was not liable to attachment. The property 
was worth Bs. 660^ but the decree in execu¬ 
tion of which it was attached was for Rs. 41-4-0 
only. The judgment-debtor sided with the 
decree-holder and denied the plaintiff's claim 
to the property, claiming it as bis own. 

Held, by the Full Bench, that the value of 
the suit for purposes of jurisdiction and course 
of appeal is to be taken at Rs. 660, the value 
of the property attached, and not Rs. 41-4-0, 
the amount of the decree, and hence an appeal 
lay to the Divisional Judge and not to the 
District Judge. 

Obiter. Per Johnstone, J.—There are three 
possible classes of suits under S. 283, Oiv. Pro. 
Code. 

(a) When property attached has been released 
on objection, suit by decree-holder for a declar¬ 
ation that the property is liable to attachment. 

fb) When property attached has not been 
released, the objection being disallowed, suit 
by the objector against the decree-holder to 
declare the property not liable, the judgment- 
debtor siding with the objector, and not claim¬ 
ing the property as his own. 

(c) When property' attached has not been 
released, the 'objection being disallowed, suit 
hy the objector against the decree-holder to 
d^are the prc^rcy not liable, the judgment- 
debtor resisting the suit and claiming th^ pco- 


Jurladlctlott—(Oontinwei\. 

——1.—(Cfenwal)—(Cen^ued). 

petty as his own, and the plabat a88etting.tfa'at 
this 18 judgment-debtor's attitude. 

In class (o) the value for purposes of juris- 
diotioD is the decretal amount. 

( 6 ) 

(c) .. Value of property (o). 

Sher All Shah y. Laohtnan Das, 74 P.W.B. 
1908 (P.BJ=94 P.R. 1908 (F.B.) 

Sib William Glabk, c.j., Chatpkbji and 
Johnstone, jj. 

References :-(o) 121 P.R. 1890 ; 56 P.R. 1906; 
142 P.R. 1906 and 15 G. 104, approved and 
distinguished i 17 A. 69, followed’, and 2 A. 
799, criticised. 

(2) Local, consent cannot confer, may b^» 
raised in appeal-w-Code of Civil Procedure 
{Act XIV of 1882), Ss. 16-A. 17 and 57— 
Procedure, when Court's jui-isdiction is 
doubtful -Plaint, return of, when proper. 

If a Court of appeal decides that the original 
Court had no jurisdiction to entertain the suit, 
the right course to adopt is to return the plaint 
for presentation to the proper Court (a). 

Consent of parties cannot confer jurisdiction 
upon a Court, where it has not inherent juris¬ 
diction over the subject-matter of the litigation, 
and the judgment of a Court which lucks this 
essential jurisdiction, is totally void and this 
would not be cured by waiver or acqme.scence 
( 6 ). 

Whore, however, the defect is not apparent 
on the faoo of the proceedings, where specially 
the question of jurisdiction depends upon a fact 
the existence of which is alleged by one of the 
parties in the Court of first instance and not 
controverted by the other, it is not obligatory 
upon a superior Court to enter into the ques¬ 
tion, specially where, in order to adjudicate 
upon the question satisfactorily, a further in¬ 
vestigation of the facts would be essential (c). 

If the want of jurisdiction appeared on the 
face of the pleadings or the admission of the 
parties or upon the evidence, the question 
could not only be raised in appeal for the first 
time, but it would be the duty of the Court to 
entertain it (d i. 

When an objection as to jurisdiction is taken 
for the first time before the Appellate Court, 
and it becomes at least one upon whhih there 
is reasonable ground for uncertainty, the Court 
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JurMletioa^iConUnued). ^ 

—1.—(Genelfal) —{Contimieil, 

should proceed under sub-section 2 of S. 16-A 
of the Oiril Procedure Code and refuse to allow 
the objection to be taken at the appellate stage 
(«). Abdallah Sarkar ir. Aeeraf Alf Handal, 
7 0.L.J. 152. 

StEIOIKN A.ND MoOKIiUtjnK, JJ, 

References .—{a) 13 W.B. 358 , 1 B. 538, B. 
(6) 13 I.A. 184=9 A. 101 ; 14 I.A. 1^60=11 M. 
26; 2 C.L.J. 384; 5 C.LJ. 611, B. (c) 3 E. and 
B, 695 (701): 1 Q.B. (562); 3 B.L.R. 283, 
B (d) 25 C. 146, B. (e) 24 C. 449, R. 

' (3) D6t»rm,%nation of jurisdiction by plaint 
and plaintiff’s allegations — Defendant’s 
plea immaterial—Punjab Tenancy Act, 
Ss. n (S) and 100. 

r 

Ordinarily, the jurisdiction is determined b\ 
the plaint and the allegations of plaintiff, and, 
.in this connection, the defendant’s pleas are 
inisnaterial. So, where plaintiff sues for the 
value of trees cut by defendant, on land alleged 
to belong to plaintiff and with which the defend¬ 
ant has no concern, but the defendant pleaded 
that he was an occupancy tenant of the land 
and so was entitled to the trees cut, held, that 
the suit was one for a Civil Court. Although 
the question of occupancy rights cannot pro¬ 
perly be determined by a Civil Court, still, the 
rule above mentioned for dotormiinng jurisdic¬ 
tion should not be departed h-ora ; and the Civil 
Court should simply ignore the defendant’s 
plea, which under the law it cannot take cog¬ 
nisance of, loavmg the defendant to sue in a 
Revenue Court separately for establishment of 
his alleged Fakiria v. Dhani Nath, 24 

P.R. 1907 = 20 P.L.R. 1908 = 131 P.W.B.1907. 

JOHUBTOKE. AKI) SBAH 1)1M, ii. 

References .—96 P.R. 1894,11 P R. 1895, B. 

(4) Ttpperah Baj^Immoveable property in 
India, succession to—Jurisdiction of Court 
tu decide—Foreign sovereign—Act of slate 
— Appointment of Jubraj or immediate 
successor, contrary to alleged kulachar — 
Confittnahon by British Government- 
Suit for declaration—B^ht ofsuit-Contin- 
gant interest—Specific Belief Act {I of 
1877), S. 42—Diseretiun—Negative de¬ 
claration. 

Per Curiam —The Courts in British India 
have no jutuskotion to decide the question as 
to who 4s enlatled to suoqeed to the Baja of a 
foreign sovereign State. 


JltrlgdUctioa—{Continued). 

- 1.—(General) —(Continued). 

Where a suit was brought ostensibly' tot a 
declaration in regard to rights to immovoable 
property within British territory belonging to 
a foreign sovereign but with the real object of 
setting aside the appointment by such sovereign 
of his son as his immediate successor, 

Held, that the Court had no jurisdiction to 
go into the question of the validity of such 
appointment. 

A person cannot sue for a declaration of his 
right unless he has an existing right, and a 
mere contingent right which maj never npen 
into an actual existing nght is not sufficient 
to ground an action for such a declaration 

A negative declaration that the defendant 
had no right on the ground amongst others 
that the defendant was illegitimate was, in the 
Court’s discretion, refused, specially as the 
Baja who was deeply interested m the question 
was not made a party, the suit having been 
instituted against the son (a). 

Per Doss, J. —When the question is one of 
succession to immoveable qiroporty on the de¬ 
mise of the owner, the fact that such owner is 
a foreign sovereign does not deprive the Court 
of its jurisdiction to decide the question ; nor, m 
deciding such question, is the Court bound 
merely to register the decree of the foreign 
sovereign, however opposed it may be to the 
law of the land. 

An act of state of the foreign sovereign has 
no operation beyond his own territoiy. 

Quaere. —Whether the State in the exercise 
of Its executive functions can settle a question 
of disputed succession to land forming part of 
its territory and thereby oust Municipal Courts 
of their jurisdiction to decide it, without en¬ 
croaching upon its legislative functions or de¬ 
rogating from Its legislative powers. Bhanta- 
rendra Chaadpa Deb Bannan v. Bireadra 
Kiahope Deb Barmaa, 12 G.W.N. 777=8 
O.L.J. 1=4M.L.T.27 = S 6 C. 777. 

Macukan, C.J., Bampiki, Bbett, Mitka 
AND Doss, JJ. 

References{a) 12 M.I.A. 523, B ; 9 C. 535, 
F. 

(5) Jurisdiction,question of, when enter ten¬ 
able «n appeal—Civil Court’s junsdtetion 
when ousted—Central Provinces Land 
Revenue Act {XVIII of 1881), 3s. 4 {8a), 
ISi—Oochur and common lands—Chuntia, 
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DIGEST OP OASES. 


J urlsdictioth~-{Continitgd). 

—— 1 .— 

apn^rietor—Ejectmmt, smtfor—Court to 
inquire rights at the hme of the filing of 
plaint—Jtintry in settlement record, pre¬ 
sumption, evidence—Central Provinces 
Tenancy Act (XI of 1898), 8. H (10 )— 
lloliing of a survey number. 

If the question of jurisdiction depends for 
its detemiination upon facts not found by the 
lower Courts, an appellant cannot ask the High 
Court to find them; the appellant must sub¬ 
stantiate his contention if*h 6 can, on the facts 
already found. If he is unable to point to any 
facts in respect of his plea, that^plea must fail 

The ordinary pivil Courts cannot be ousted 
of thoir junsdiction in the absence of an 
express provision of law to that effect (a), 

Goohur lands cannot be classed in the same 
category as common lands. , 

A gaontia of a Government village in the 
Sambalpur District is a proprietor and is enti¬ 
tled to bring an action in ejectment. 

The Civil Courts must adjudicate on the 
rights of the patties as they existed when the 
plaint was filed and not on any title subsequent¬ 
ly derived (b). 

The entry m the settlement record is not 
conclusive; it is only a matter of presumption. 

The holding of a survey number in section 2 

(10), explanation II of the Central Provinces 
Tenant^' Act has reference to the holding when 
the proceedings in a Civil Court are initiated, 
and it cannot avail a person that in a subse¬ 
quent settlement he was recorded as a tenant. 
Pupkhit Panda t. Ananda Gaontia, 8 C L.J. 
110 = 12 C.W.N. 1036. 

CaSPEBSZ and SHAKrUDDlN, JJ. 

Lief«rences:--(a) 10 C.P.L.R. 17, R. ( 6 ) 21 

M. 288, «. 

• 

( 6 ) Cancellation of mortgage—Permanent 
lease of mortgaged lands in favour of mortgsgee- 
Moitgagee’s failure to perform his part of the 
contract—Jurisdiction. See Mobtoage (Genk- 
kal), No. 3, 11 O.C. 89. 

(7^ Jurisdiction of Court to pass decree for pre¬ 
emption when the sum payable exceeds the 
Court’s pecuniary jurisdiction. See Valuation 
OP Suit, No. 1, 46 P.B. 1908. 
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JutMIctloa—(Continued). 

-1.—I General) - (OoHcf«di«i). 

(8) Plaintiff resident of Lahore—Defendant 

resident of Cochin—Plaintiff paying advance as- 
part of the price for goods to be sent 6y defend¬ 
ant—Balance to be paid by bill drawn by 
defendant on plaintiff at Lahore—Failure to* 
send goods—Suit for recovery of advance and 
damages—Court at Lahore, whether has juris¬ 
diction. See Civ. Pho. Code, No 40, 36 P.R. 
1908. • 

(9) —, appellate, cannot bo created but by 
express language in an onaotment. See Civ. 
Pro. Code, No. 89, 10 O C. 363 

(10) . Suit before Munsiff for possession of 
house valued by plaintiff at Rs. 90—Decree on 
payment to defendant of Bs. 634 and odd, value 
of improvements effected—Jurisdiction of Dis- . 
trict Judge to entertj^in appeal—Valuation of 
suit £oi purposes of Court foe and jurisdiction, 
whether same or different. See Court Fees- 
Act, No. 7, 10'P.B. 1908. 

(11) —of Port authorities at Karachi to 
order vessel in Pott to lea%'e it immediately, 
Sec Act X op 1889 (Ports), No. 1, 1 Smd Ii.R. 
201 . 

(12) Questions relating to—Whether can be 
waived—Bight to raise such question in second 
appeal. See Civ. Pno. Code, No. 290, 1 Smd 
L.B. 155, 

(13) Moamng of * ‘ inherent jurisdiction ” of 
Courts. See Jurisdiction op Civil Coubtr, 
No. 5, 0 Smd L.B. 37. 

(14) Misjoinder of parties—Civ. Pro Code, 
Ss. 16 and 19—Suit by hjir to recover propertv 
from co-heir and transferees from him—Pro¬ 
perty situate in different districts—Compro¬ 
mise of part of claim—Multifanouaness. See 
Civ. Pro. Code, No. 38, A.W.N. (1908), 2.35. 

(15) Questions of title between Government 
and claimant cannot be tried by Collector acting 
under the Land Acquisition Act. See Act I 
op 1894 (Land Acquisition), No. 15, 10 Bom. 
L,R. 994. 

(16) Act conferring jurisdiction—Implied 
authority for means to carr.* out the Act. See 
Civ. Pro. Code, No. 265-a. 2 Sind L.R. 22. 

-^2.—(Of CiTil OouPta). 

(1) Order returning plaint for presentation' 
to proper Court—Submission to the order — 
Bight of appeal, effect on. * ' 

8763-89*. 
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JuriMdIctioa—(Continued). 

-2.— (Of Civil Gw»t«)—<Con<intMd). 

WJiere a plaint was returned for presentation 
to the proper Court having jnnsdiction and 
the plaintiiS submitted to the order and pre> 
sented the plaint to such Court, held, that it 
was not now open to him to appeal from the 
order returning the plaint. Bavaj Kanvar v. 
Sardar Karaio Singh, 11 O.C. 98. 

Evans, a.j.c. 

Reference ; -11 O.W.N. 765, F. 

(2) Ai^eal—B]) one of several unsuccessful 
defendants ~]f ant of jurisdiction in ApjieU 
' late Court to decree claim against successful 
defendfint in absence of ajipeal byjilaintif 
—Costs, 

, Held, that, where the first Court has decreed 
plaintiff’s claim only against one or more of 
several defendants, the Appellate Court, simply 
on appeal by the unsuccessful defendant or 
defendants, and without a cross appeal on 
behalf of plaintiff, has no jurisdiction to dis¬ 
turb that portion of the first Court s decree 
which 18 m favour of the successful defendant 
or defendants (a). 

Meld, also, that a Court has no junadiotion 
>to award cost of one successful defendant 
.against another unsuccessful defendant in plain¬ 
tiff’s claim, Jowahlr Singh v. Amin Chand, 
67 P.W.R, 1908. 

Krnsington, j. 

Reference (a) 46 l\R. 1892, F. 

.(3)— Plaintiff praying for payment of money 
—Decree for possession given by Munsijff— 
Power of District Judge —S. 42, Specific 
Relief Act, 

Where a plaintiff asked for the only relief to 
which he was entitled, ois., payment to him 
of the sums retained by the defendant in 
breach of the agreement, and the Munsifi gave 
him a decree for possession for which he did 
not ask, it was held that the District Judge in 
appeal was wrong in bolding that the suit did 
not ho 11 & the plaintiff was bound to ask for 
possession as a consequential relief under S. 42, 
Specific Belief Act Kollipara Subbapy* ». 
.KoHipava Pltshayya, 3 M.L.T. 309. 

White, c.j., and Wallis, 3 , 

(4) Claim for pre-emption of revenue paying 
kmd—.Courteney of Court to entertain it 
v/tOi regard to i/s gaiue of thirty tmas the 
is^pn^ltsineampetency to decree possession 


Jurltdictloa— (Continued). 

—2.—(Of 01*11 6 oarl^-^</on/tttti«d). 

on payment of a sum exceeding itspeeuniary 
jurisdiction—Return of plaint. 

Held, by the Full Bench, that although a 
suit for possession of revenue paying land on 
the ground of pre-emption can be entertained 
by a Court having jurisdiction with regard to 
the value of the land calculated at thirty times 
the jama, it has no power to decree the claim 
on payment of a sum in excess of the limits of 
its pecuniary jurisdiction. Mahomed Afial 
Khan v- Hand Lai, 73 P.W.B. 1907 (F B.) =16 
P.B. 1908=146 P.L.B. 1908. 

Reid, BAi;TiciAN and Lal Chanu, jj. 

References .—Civil appeal ,427 of 1907 ; 29 
P.B 1893, civil appeal 672 of 1901, overruled ; 
16 P.W.R. 1907, F.; 68 P.R. 1902 , 24 P.R. 
1903 ; 46 P R 1906, Appr ; 20 P.R. 1879 (P.B.); 
169 P.R. 1888, B. 

(5) Contract of sale — Arbitratioi—Jurisdic¬ 
tion of Court—Consent of parties—Inherent 
jurisdiction. 

In a contract of sale made at Kasur in the 
Punjab for the purchase of rape-seed consisting 
of 24 clauses, els. 20 and 23, provided that, 
should a dispute arise under the contract, it 
should bo settled by two European arbitrators 
appointed at Karachi by the buyers .and sellers 
respectively, that, for all purposes, the contract 
should be deemed to have lieen made in Karachi 
and to be performed there and that the Karachi 
Courts should, except for the purpose of enforc¬ 
ing any award made in pursuance of the 
I arbitration, have exclusive jurisdiction over the 
I parties. 

j In a suit to file the award under the Act, the 
defendants contended that the Judicial Com¬ 
missioner's Court at Sind had no jurisdiction 
to entertain the suit. 

Held, that the questioa whether or not the 
Court had jurisdiction to file the award* and 
enforce it as a decree depended upon, whether 
01 not it had jurisdiction to entertain a suit of 
which the subject-matters were disputes arising 
out of contracts entered into outside the juris¬ 
diction of the Court. 

Held, also, tluut as the cause of action arose 
beyond the junsdiotion of the Court, it could 
not base its jurisdiction on a fiction invented by 
a couple of possible litigants (p), and that the 
application to file the award should be rejected. 
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J urMictlon—iContinuei). 

-2.—(Of Civil Cou#tf)—(ConHnwd). 

“Inhesent jurisdiotion” of a Court means 
nothing more than its ordinary, permanent 
jurisdiction; and, if a Court does not possess 
inherent jurisdiction over the subject-matter in 
suit, the agreement of parties cannot confer it 
( 6 ). 

The Judicial Commissioner’s Court in Sind 
has not jurisdiction to try all suits for breach 
of contract. It has power to try only a certain 
class of such suits. Louis Dreyfus and Co. v. 
Hiran Buz Kadir Buz, 2 ^nd. L.R. 37. 

GBOUCH, A.7.C. 

References .—(a) 1 A.G. 602 (Q19) and 29 C. 
707 (715), B. ( 6 ) 9 B.l£ C.B. 242 (246); 14 I.A. 
160 (167) and 13 I.A. 134 (135); L.R, 6 Q.B. 
166 (169): 11B. 153 (159), B , 22 W.R. 101, D. 

( 6 ) Suits under S. 77 of Registration Act to 
direct registration of mil disposing of jpro- 
perty leorth more than Bs. 2,500 in value — 
Court Fees Act, S. 7, cl. 4 [c)—Art. 17 (6)— 
Article applicable—Valuation for purpose 
of jurisdiction—Suit Valuation Act—Juris¬ 
diction of Munsif’s Court. 

A Munsif! has no jurisdiction to try a suit 
brought under 8 .77 of the Registration Act to 
direct registration of a will, whore the will in 
question disposes of property more than 
Rs. 2,500 in value. The suit is one to which 
Art. 17 (G) of the second Schedule of the Court 
Fees Act applies and not one to which S. 7, cl. 4 
(c). is applicable ; that is to say, it is a suit, in 
which it IS not possible to estimate at money 
value the subject-matter in dispute, and which 
is not otherwise provided for in the Act (o). 

Per White, O.J.—As regards the question 
of value for the purposes of jurisdiction, the 
valuation for the purposes of Court-fees is 
conclusive. 

Per SuBBAHMANiA Aiyab, J.—In the absence 
of specific statutory provisions, the jurisdiction 
of GoDrts with reference to the pecuniary value 
of the subject matter ought, having regard to 
the general considerations underlying the con¬ 
dition of the mofussil Courts m the country to 
depend upon a basis ascertainable and determin¬ 
able by the Court itself wherever that is 
practicable and not upon mere will of one of the 
parties to the litigation, vis , the plaintiff (5). 

There is nothing in a case such as this which 
presents any peoyliar difficulty in the wa;|| of 
the Court easily settling the question of the 


J arlsdiction—(Continued). 

-2.—(Of Civil Courts)—(OonlinMed). 

value of the interests affected by the document 
BO as to bring it within the class of cases in 
which it 18 expedimt to leave the plaiiitiff to 
put on his own valuation of the subject-matter. 

Per Miuleb, J.—In valuing the present suit 
for purposes of jurisdiction, the rule of valu¬ 
ation based on the value of the interest created 
by the instrument should be adopted (b). Bamu 
Aiyav v. Sahkara Aiyar, 17 M.L.J. 573 (F.B ) 
=3 M.L.T. 73=31 M. 89. 

White, c.t., Subbahhahia Aiyab and 
MiLIiEB, jj. , 

References :—(a) 8 0, 515 ; 12 M.L.J 88 , F; 
12 M L.J. 87, Diss. ( 6 ) 31 C. 849 ; 34*C. 352; 28 
A. 645 : 13 M. 66 , R. 

(7) Death of the defendant before the present¬ 
ation of the plaint—Jurisdiction of Civil Courts 
to substitute his legal representatives. See Crv. 
Pbo Code, No. 228, 17 M.L.J 651. 

( 8 ) —under S. 20, Oiv. Pro. Code—Stay of 
proceedings on application—No jurisdiction to 
entertain suit which otherwise cannot be enter¬ 
tained. See Orv. Pbo. Code, No. 42, 5 A.L.J. 
88 . 

(9) Suit to set aside Government order impos¬ 
ing full assessment on lands granted for reli¬ 
gious purposes—S 4 of Pensions Act—Juris¬ 
diction of Cml Courts. See Act XIII ok 1871 
(Pehbiosb), No. 1, 17 M.L.J 549 =8 M.L.T. 
104. 

(10) —^to direct action of the Revenue author¬ 
ities under Bengal Land Registration Act. See 
Benoal Act VII of 1876 (Land Rkqistba- 
TiOH), No. 1, 12 C.W.N. 441 (P.C.). 

(11) Power of District Judge to remand case 
after it had been tried on the merits. See Giv. 
Pno. Code, No. 97, 7 C.L.J. 879 

(12) —Whether ousted by pendency of a prior 
suit in the Court of Political Agent at Muscat. 
See Civ. Pbo. Code, No. 7, 1 Sind L.R. 166. 

(13) The Civil Court has no jurisdiction to 
issue oommission for examination of witnesses 
on grounds not mentioned in C.P.C.—Condi¬ 
tions which confer such jurisdiction—Power of 
High Court to interfere with order of Subordi¬ 
nate Courts passed without jurisdiotion. See 

Commission, No. 1, 3 M.L.T. 246. 

• 

(14) Question as to adverse possession—Juris¬ 
diction of District Judge on appeal. Se*^ Ad- 
VEBSE Possession, No. 1, 3 M.L.T. 299.> 
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Jarisdictloa—{Continued). 

—2.—(Of Olirll Oou«tB)'-(ConftntietZ). 

•(15)-~.to review decisions of g^uasi judicial 
bodies, like Municipality, regarding assessment 
of taxetf: See Act III op 1884 (Bengai. Mcni- 
OIPAWTIBS), No. 1, 12 O.W.N. 709. 

(16) Land actually taken up by Ciovernment 
different from that mentioned in declaration-— 
Collector’s proceedings void—^No valid reference 
to Civil Court. See Act I op 1894 (Land Acqui¬ 
sition), No. 2, 8 O.L.J. 39. 

(17) Power of Court to go behind agreement 
between vakil and client and fix a reasonable 
remuneration. See Vakil’s Rboclation, No. 1, 
23 T.L.R- 41. 

(18) Reoerd-of-nghts made in 1896—Applica¬ 
tion to correct entry in it made before amending 
Act of 1898 of Bengal Act of 1885—Jurisdiction 
of Civil Court to try, though proceedings com¬ 
menced pnor to amending Act. See Act VIII 
op 1885 (Bkni.al Tknancv), No. 23,12 O.W.N. 
987. 

(19) Power of Court to issue injunction where 
there is no allegation that the property the 
subject of the suit is likely to bo wasted or 
renewed by defendants. See Civ. Pko. Code, 
No. 264, 4 M.L.T. 91. 

(20) Inherent powers of Courts in this country 
to give effect to orders of His Majesty in 
Council. See Mksne Pkopits, No. 5, H 0 C. 
235. 

(21) Suit for a scheme of management of a 
temple and for appointment in the meanwhile 
of a receiver—Subject of suit—Power of Court 
to appoint receiver. See Civ Pno Code, 
No. 54, 4 M.L.T. 88. 

(22) Suit by mortgagee to recover possession 
from mortgagor on failure by the latter to pay 
stipulated rent—Omission to apply for mutation 
of names—Punjab Tenancy Act, 1887, S. 77 (3) 
(«). See Landi.obd and Tp.nant, No. 19-(5), 1 
P.R. 1908jRev). 

(23) Compensation money paid to Hindu 
widow on reversioner’s applioation for reference 
—Order by Judge on reference directing refund 
—Judge could not proceed to deal with ap¬ 
plication under S. 32, Land Acquisition Act— 
Inoompetency of Juijge to direct refund of 
mon^ already paid by Collector. See Act I op 
1894 (Land AoQUisrs' jif), No. 19, 12 C.W.N. 
1039# 


I Jurlsdlctlon~~(Gontinued). 

-^2.—(Of Civil Courts)—(Co/iftn«edj, 

(24) Jurisdiction of Courts to pass order for 
remuneration to a committee of a lunatic. See 
Act XXXIV of 1868 (Lunacy, SupnEME 
CouiiT), No. 1, 10 Bora. L.R 772. 

(25) Discretion vested in the ^lunicipal Com¬ 
missioner to remove objectionable structures— 
Court's mterfereuce with the discretion. See 
Act III OF 1888 (City op Bomba\ Munici¬ 
pality), No. 1, 10 Bom L.R. 821 

(26) Civil Court, whether can giv’o effect to an 
order of the Thathanabaing or of any other 
ecclesiastical authority until such order is con¬ 
firmed by a yadgment and decree of the Civil 
Court. Sec Buddhist Law (Ecclesiastical), 
No. 1, U.B.R. (1908), 2nd"Quarter, Buddhist 
Law (Ecclesiastical), 1. 

(27) Civ. Pro Code, S 10 (d)—Sale of im¬ 
moveable property in foreign territory by order 
of British Insolvency Court—Property not solely 
that of insolvent—Two-thirds of property 
owned by plaintiffs—Suit to recover two-thirds 
of purchase-money, whether a suit for the 
determination of an interest m immoveable 
property—Jurisdiction of British Courts barred. 
See Civ. Pno. Code, No. 37, 122 P.B, 1908. 

(28) —to set aside award, if may be ousted by 
consent of parties. Sec Abbitration, No, 4, IS 
O.W.N. 63. 

(29) Smt for declaration that plaintiff had 
muqarraridari rights in shamilat land—Suit 
cognisable by Civil Court. See CusTdMS (Pun¬ 
jab—Shamilat Land), No. 1, 189 P.L.R 1908. 

(30) —to order sale instead of division in parti¬ 
tion suits, after decree directing partition in a 
particular mode. See Act FV op 1893 (Pabti. 
tion), No. 1 , 10 Bom. L.R 23 

(31) Appeal dismissed under S. 561, O.P 0., ia 
a decree superseding that of Court below—Court 
having jurisdiction to amend decree «under 
S. 206, C.P.O., IS that which took action under 
S. 551 See Civ. Pbo. Code, No. 301, A W.N. 
(1908), 109. 

(32) —of Subordinate Judge to entertain suit 
to enforce public charitable trust—S. 689, Giv, 
Pro. Code—Di^riot Judge. See Civ. Pbo. 
Code, No. 289, io Bom. L.R. 87. 

(33) MunsiS empowered to exerofse final— 
unjler S. 163 of the Bengal TeuBnoy Act, 1885 
-Whether he ceases to have the power by reason 
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Jurisdiction — {Continued). 

-^2.—(Of Civil Conrtti)—{OprtcJaded). 

of transfer from station. See Act VIII of 
1885 (Bengal Tenancy), No. 26, 12 C.WJ!I. 
448. 

(34) Permission to plaintiff in appeal to with¬ 
draw suit with liberty to file fresh suit and get 
the benefit of an alteration in substantive Jaw. 
See Civ. Pno, Code, No. 232, 10 Bom. L.R. 
625. 

(35) Suit for removing water-course construct¬ 
ed with permission of canal officer. See Act 
V m OF 1873 (Northern India Canal and 
Drainage), No. 1, 74 P.E. 1907. 

-3.—(Of Civil and Revenue Cpnrts) 

(1) Suit for declaration that plaintiffs, who 
are occupancy tenants, are not liable to pay 
haq bua—Jwnaiicfton. 

A suit for a declaration that the plaintiffs, 
who arc opciipanoy tenants, are not liable to pay 
“ door tax” haq btia to the defendants, who are 
the proprietors of the village is cognisable only 
by the Revenue Courts and not by the Civil 
Courts. Gama v. Karim Khan, 33 P R. 1908 
(F.B.) = 83 P.W.R. 1908=171 P.L.R. 1908. 

Clark, c.j., Robertson and Kensington, 

J 3 . 

References —95 P.R. 1907 , 67 P.R. 1906,89 
P.R. 1895, F. 

(2) Suit for waqes~Ilate fixed by Record of 
Bights 

A suit for the wages of a labourer is cognis¬ 
able by a Civil Court, and the fact that the rate 
of wages is fixed by the record of rights does not 
make the wages payable a cess, S. 77 (3) {j) of 
the Punjab Tenancy Act is not applicable. 
Gujap V. Dula, 41 P.R. 1908 = 88 P.W.R. 1908 
= 178 P.L.R. 1908. 

Reid, ir. 

References —110 P R. 1896 (Rev.); F ; 67 P R. 
1890, li. 

« 

(3) *Sutt for declaration of mularraridari 
rights. 

The Civil Court has jurisdiction to entertain 
a suit by a person for a declaration that he has 
mukarraridari rights in certain land. The fact 
that a mukarrandar is a tenant, not a sub- 
proprietor, does not necessarily make S. 77 of 
the l^unjab Tenancy Act applicable to the suit. 
Nawab Khaa v. Sewa Dsi, 42 P.R 1908 = 87 
P.W.R. i908=187 P.L.R. 1908. 

Rbid, 3 . ’ ' 


' Jurisdiction— {Continued). 

-8.—(Of Civil and Revenue Coupte) [Ctd). 

(4) Jurisdiction—Central Provinces Btent 
Law {Act ZS of 1883), S. 43—Central 
Provinces Tenancy Act of 1898, S‘J. 45, el. 

(5), 47—Occupancy holding, transfer of 
part of—Limited interest - Adverse posses¬ 
sion. 

When statutory rights and liabilities have 
been creatod^and jurisdiction has been confer¬ 
red upon a special Court for the investigation 
of matters, which may possibly be in contro¬ 
versy, such jurisdiction is exclusive and cannot 
concurrently be exercised by the ordinary Court. ^ 

When a transfer of occupancy holding was 
cfioctod without the consent of the landlord at 
a time when the rent law in force was Act IX 
of 1883 as amended by Act XVII of 1889, the 
Civil Courts have jurisdiction to entertain a 
suit for ejectment. But it is otherwise after the 
passing of the Central Pcoviiiccs Tenancy Act 
of 1898 (6). 

The change made iii the law in this respect 
in 1898 18 not of ptooeduro only, it affects 
substantive rights. 

S. 43 of the Tenanev Act of 1883 refers to 
transfers of entire holdings and not of a portion 
only So long as the original tenancy subsists 
the landlord has no right to rc-enter and oust 
the persons, who arc in the land by license 
from the tenant (c). 

The possession of a limited interest in im¬ 
moveable projierty may be just as much adverse 
for purpose of passing a suit for the determi¬ 
nation of that limited interest, as adverse 
possession bf a complete interest in the property 
operates to bar a suit for the whole property : 
but such adverse possession of a limited interest 
though a good plea to a suit for ejectment, is 
good only to the extent of that interest; the 
nature and ofioct of possession must depend 
upon the nature and extent of the rights 
asserted by the overt conduct or express declara¬ 
tion of the person relying on it there can 
be no acquisition by adverse possession of an 
absolute title, when nothing but a limited 
interest has been asserted (d). leharam Sin^ 
V. Hilmony Bahlda, 7 O.L J. 499=12 O.W.N. 
636 = 85 C. 470. 

Stephen and Mookkrjek, jj 

References .—(a) 2 C.L.J. 359, F. ( 6 ) 8 C.P. 
L R. 70, 4 O.P.L R. 49, 59, 172, R. (c) 5 P.O., 
L.R. 70, B. (d) 2 C.L.J. 125, F 
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JurisdlctJott^iOontinuei). 

-3. —(Of Civil Md Revenoe Conrti)—((7^). 

\6) —Bes judiosta-f-Suil for possession of 
Revenue paying land included by mistake 
in £he Ejectment Decree passed by a Rev^ 
enue Court^Punj(Ri Tenancy Act XVI of 
1887, S, 77—Civ. Pro. Code {Act XV of 
1882), S. 18. 

S sued for possession of 8 kanals 6 marlas 
of land, a l l ag in g that he was oocupanoy tenant 
of 6 kanals 18 marlas belonging to 0 and 
others, and bad become proprietor of the re¬ 
maining 1 kanal 8 marlas by long adverse 
, possession. 

He too^ some land on lease from C and 
others, who sued for his ejectment in a Reve¬ 
nue Court and obtained a decree, which by 
mistake and without his knowledge included 
the land m suit in the land from which he was 
to be ejected, and that he was ejected from it in 
execution of said decree. 

Held, that, the suit as framed is of the civil 
nature, and that neither any provision of the 
Punjab Tenancy Act nor, under S. 13, Oiv. Pro. 
Code, the previous decree of the Revenue Court, 
bars a Civil Court from taking its cognizance 
(a). Shlb Dyal v. Mutt Chiraj Bibi, 73 
P.W.B. 1908=124 P.L.R. 1908 

Sib William Clabk, c.j , and Rbid, j. 

References-. —.(a) 44 P.R. 1891 and 45 P.R. 
1891 3 P.R, 1895 ; 64 P.R. 1898 and 

68 P.R. 1901, F.-, 140 P.R. 1906 and 30 A. 
44, D.; 17 M. 106 and 25 A. 138, F. 

{6)—Clam for damages by an occupancy 
tenant—Punjab Tenancy Act {XVIof 1887) 
Ss. 14, 77 (3) (u) and 99. 

Held, that a claim by an occupancy tenant 
based on the ground that he has been prevent¬ 
ed by force from cultivating his holding, is 
cognisable by a Civil and not by a Revenue 
Court. Mlran Bakah v. Dhanaya, 55 P.W.B. 
1908=114 P.L.B. 1908. 

Johnstone, j. 

(7) Questionof proprietary title —Decisioa by 
Assistant Collector—Appeal—Agra Tenancy 
■ Act (II of 1901), Local, 8s. 177 and 199. 

It is the intention of the Legislature, that all 
suits, in which questions of proprietary title 
«e raised, should Iw deoided by Civil Courts. 

Whire a suit for ejec|ment was brought in 
the Cqurt of an Assistant Collector, and the 


I Jurisdiction— {Continued). 

-S.— (Of Civil and R^venae Coarts)—(Cfd). 

defendant denied that he was a tehant, and 
the Court decided to determine the question of 
title, it ceased to be a Revenue Court and be¬ 
came for the moment a Civil Court. An appeal 
against the decision in such cases should be pre¬ 
ferred to the District Judge. If an appeal was 
preferred to the Commissioner, the Commis¬ 
sioner’s decision was without jurisdiction and 
did not operate as a bar to any subsequent pro¬ 
ceeding. Oenda v. Sokh Nath Ral, 4 A.L.J. 
686 =A.W.N. (1907), 271=30 A. 25. 

Knox, a.c.j., and Rachabds, 7. 

( 8 ) Suit to sbt aside a lease of co-parcenary 
property. 

Held that a suit brought by co-sharers against 
a lambardar to set aside a lease of oo-parcenary 
property granted by the lambardar as in excess 
of his powers was properly cognisable by a Civil 
Court. NIhal Chand v. Ruatam All Khan» 
A W.N. (1908), 77 = 5 A.L.J. 564. 

Aikman and Kabamat Husain, 77. 

Reference: —A.W.N. (1897), p. 207, B. 

(9) Mortgage of revenue paying land mth 
possession—Mortgagee to receive malikana 
by taay of interest at a certain rate within 
a fixed time or to get actual possession in 
case of default—Relation of landlord and 
tenant not thm created—Limitation of 
twelve years for possession is to run from 
the date of default—Punjab Tenancy Act, 
XVI of 1887, S. 77, cl. (itl, Indian ^^Limita. 
Hon Act {XV of1877), Art. 135 — Con'-tnus- 
Hon of the mortage deed and lease. 

Held, that, where a mortgage of revenue 
paying land is with possession, but the mort¬ 
gagee IS to chaise interest at a certain 
rate on the mortgage money and leaves the 
mortgager to occupy the land in consideration 
of receiving, within a fixqd time, a lump sum, 
as malikana, calculated at that rate, and the 
mortgagor agrees to pay interest at an enhanced 
rate if he fails to pay the malikana regularly, 
and, in case of making default in payment of 
the interest, further, allows the mortgagee 
either to eject him to take a sharo of the pro¬ 
duce by division or to realize rent as Chakota, 
the relation of* landlord and tenant i# not 
thereby created between the mortgagee and the 
mortgagor, and an ejectment suit of this nature 
doe| not fall within the jurisdiction of a Reve¬ 
nue Court (a). 
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Jurisdiction— (CoHtimtd). 

-8.— (Of Civil ftnd BevenaeCAiuU)—iCld). 

HWd, |]so, that limitation of twelve yoars for 
obtaining possession of the land in dispute 
prescribed under Art. 135 of Act XV of 1877 
began to run from the date of making default 
in payment of the maliftana or interest. Nathan 
Singh V. Mina Mai, 17 P.VV.R 1908. 

Bobertbok and Shah Din, 33 . 

References .—(a) 19 A. 496 and 20 A. 401, R. 
(6) 14 B.L.a. 315, n. 

(10) Jurisdktwn—Delhan'Ap-icultttrists’ Re¬ 
lief Act {XVII of 1879)—Tinders owning 
land not 2 'roiected by the Aol — Civ. Pro. 

Code, Ss. 37 and 588 (5). 

» 

Held, that traders who invest their money m 
land and then go bankrupt arc not entitled to 
the protection of the Dekkan agriculturist, but 
are amenable to the ordinary Courts. Oirdhari 
Daa ¥. Gobind, 6 P.W.R. 1908 = 85 P L R. 1908. 

Kensington, j. 

Reference : —Mis. App, No. 10 of 1903, F, 

(11) —Landlord and Tenant—Agra Tenancy 
Act {II of 1901) U.P.S. 79—Order in eject¬ 
ment—Suit in Civil Court by lessee of a 
tenant —Bos judicata. 

An occupancy tenant leased his land to the 
plaintiffs. Subsequently he relinquished his 
rights in favour of the ISemindar. The Zemin¬ 
dar took procecdiiigB in the Revenue Court and 
got thejplaintiffs ejected and put other persons 
as tenants of the land in dispute In the mean¬ 
time he continued to take rent from the 
lessees but without prejudice to his contesting 
the lease. Held that the relation of landlord and 
tenant subsisted betiveen the parties up to the 
date when the landlord got the lessees ejected. 
The suit of the lessees for possession was conse¬ 
quently a case which was cognisable by 
a Revenue Court and was therefore barred by 
the Vule of res judicata on account of the judg¬ 
ment of the Revenue Court m ejectment pro¬ 
ceedings. Balwant Blngh v. Girdhari Lai, 
5 A.Ij.J. 80=A.W.N. (1908), 33. 

Knox, a.c.j., and Dillon, j. 

(l].-a) Suit for Lamiana dues that defendant 
ought to have collectedfoi plaintiff—Punjab 
Tenancy Act, 1877, S. 77 (3) {j)—Whether 
suit cognisable by Civil Court or Revenue 
Court, * 


Jarlsdlctloa—{Cu itinued). 

-3.—(Of Civil and Reveaao Couvts)—(Cfd). 

The plaintiff and the defendant, full brothers, 
owned between them a village, of which the 
defendant was lambardar and as suob.oolleoted 
all village cesses, etc. The plaintiff alleged 
that he and the defendant were entitled to 
certain kamta.ia dues from the kamtns of the 
village, but that the defendant, with the object 
of causing loss to him, deliberately refrained 
from collecting these dues and sued to recover 
the amount due to his share ; 

Held that the suit fell within the purview of 
cl. {j) of S. 77 (8) of the Punjab Tenanej Act and 
was one cognisable only by a Revenue CourE 
and not by a Civil Court. Abdul, Raral v. 
Feroz Din, 128 P.R. 1908. 

Baitiuan, j. 

Reference —49 I'.R. 1891, R 

(12) Talukdar, objection by, in a partition 
proceeding between under-proprietors — 
Land Revenue Art {III of 1901), S. 111.' 

In a partition prooeoding between the under- 
proprietors in a Mahal, the Talukdar of the 
village lodged an objection about certain lands 
claimed by the under-proprieton. not being 
part of thoir under-proprietary holding. 

Held, that the objection of the Talukdar 
could be entortainod under B. Ill, Act III of 
1901. Shankar Bakhah Singh v Sardar 
Singh, 11 O.C. 252 

Evans, j.c. 

fl3) Partition effected uy Revenue Court— 
Civil Court’s jurisdiction to consider objections 
thereto. Sec Act III of 1901 (N.W.P. and 0. 
Land Revf.nue), No. 9,10 O.C. .363. 

(14) —of Revenue and Civil Courts—Suit oir 
bond executed for arrears of rent. See Act XVI 
OF 1887 (Punjab Tenancy), No. 16,41P R.1907 
=80 P.L.R. 1908. 

(15) Decision of Tabaildar that a person is 
tenant—Whether bars suit in Civil Courts. Sec 
Act IX OP 1888 (Tenancy, Central Provinces), 
No. 4, N.L.R. 63. 

(16) Suit for partition of certain isolated parts 
of laud alleged to bo held runt free—Whether 
excluded from the juribdictiou of Civil Court. 
Bee Act II of 1901 (Tenancy, Aoba), 'No. 8 * 
A.W.N. (1908), 197. 
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J urladHetion—iCentinued). 

-8.—(Of Civil and Revenue Coortt)—(Old). 

(17) Deelaratioa that ‘pJeintiff as tbe adopted 
Boa of a tenant waa entitled to tiis tenanoy—- 
Beclaratirn of tenanoy—'Suit, whether oogois 
ahlfi by Civil Court. See Act II of 1901 (Ten 
ANcy, Aqua), No. 9, 5 A.L.J. 614. 

(18) Village partitioned by Revenue Court into 
mohate—Mistake—Question relating to parti¬ 
tion or union of mahaU —Remedy of aggrieved 
party. See Pabtition, No, 7, 5 A.£.J 726. 

(19) Oooupanoy rights acquired by widow 
before the passing of Agra Tenancy Act- 
Widow’s brother, devolution on-^Suit by 
widows’ brother for joint possession with widow’s 
husband's brother, whether suit maintainable. 
See Act II of 1901 (N.W.P. Tbnascy), No. 

‘ 5, 6 A.L.J. 738, , 

(20) Act III of 1901 *(U.P. Land Revenue), 
S. 233 (k) —N.W.P. Land Revenue Act, 1873, 
Ss. 132, 241—Partition. See Act XIX of 1873 
(Land Rbvknue, N.W.P.), No. 1, A.W.N. 
(1908), 274. 

(21) Darkhast of land vvithin Port limits- 
power of Divisional oiiicer to make grant with¬ 
out consulting Presidency Port Officer. See 
Dabkhast Rtoes (Madbas), No. 1 , 18 M L.J, 
62. 

(22) Financial Commissioner’s power of re¬ 
viewing his predecessor’s order. See Act XVII i 
OF 1887 (Punjab Land Rkvknue). No. 1, 3 
P.W.R. 1908 (Rov.). 

(23) Suit for rent based on the tender of pro¬ 
per patta—Jurisdiction. See Madiias Act VIII 
OF J865 (Rknt Rdcovfkv), No. 4, 17 M L.J. 
601=3ML.T 180. 

(24) Suit for recovery r f Putwari rate from 
under-proprietor—Jurisdiction of Rent Courts. 
See Act XXTl of 1886 (Oudh Rent), No. 3, 11 
0 . 0 . 326. 

(25) —of Civil and Revenue Courts to decide 
whether land is rent-free or rent-paying—Juris¬ 
diction of Revenue Courts, nature of. See 
Sanad, No. 1 , 7 G.L.J. 202. 

——4.—(Of Criminal Courta). 

(1) Charge of a pleader for profehsional misoon* 
duct before the Joint Magistrate of a certain 
division—T!ranafer of *the Magistrate before 
inquirj- to another fivisicgj—Right of District 
Mag;is^te to order the charge to be inquired by 


JarlaaictiOB—lOontmued). 

-4—(Of Criminal CoMrte)—fCowcIuded). 

/ the Magisttate who was transferred to (he other 
I division. See Act XVJII of 1879 (Legal 
PBAcrmoNEBBj, No. S, 8 M.L.T. 237. 

(2) District Magistrate declaring a person to 
bs a tout—Procedure--Personal inquiry neees- 
sary—Opportunity to show cause. See Act 
XVIII OF 1879 (Lboau Pbactitionkiis), No. 2, 
12 C.W.N, 842. 

-^8.—(Of High Courts). 

(1) Eijih Court~JunadicttoK over SambcApur 
District—.Jbiietenswn of High Court’s juris¬ 
diction to place not within jurisdiction of 
any High Court, if ultra vires— Interpre¬ 
tation of Statute—Reference to repealed 
Statttte—28 and 29 Vic., 'o. IJ, S. 3. 

Under S. .3 of 28 and 29 Vic., c. 16, the 
Governor-General in Council can extend the 
jurisdiotiou of a High Court or any portion of 
its jurisdiction to a place not ongmall.v within 
the jurisdiction of any High Court. 

The proclamation whereby the Calcutta High 
Court was authorised to exercise jurisdiction 
over the Sambalpur District, when it was 
transferred from the Central PrOMnoes to 
Bengal, was not ultra vires. 

The repealed provisions of Ss. 18, 24 and 26 
Vic., 0 . 10.6, were referred to as throwing light 
on tho construction of S, .3 of 28 and 29 Vic., 
c 16, 

Construction of Statutes by reference to 
repealed Statutes when permissible, discussed 
by Mookerjoe, J. Baleswap Bagapti v. 
Bhagapathi Das, 12 G W.N. 0.57. 

Stephen and Mookbriee, 7,t. 

(2) High Court of liotnbay—’l'empoi ary in- 
junetion—Injunction to a person not to 
proceed with his suit in the Small Causes 
Court at Bombay -J tirisdiction. 

The High Court of Boiqbay has the power to 
issue an injunction against a person fromnpro- 
oeeding in tbe Presidency Small Causes Court 
at Rombay with a suit referring to the same 
matter to which the suit in the High Court 
relates. Udepam Kesajl v. Hydepaliy Abdal 
Kayum, 10 Bom. L.R. 1141 
Macebod, j. 

• A 

(3) Power of High Court to revise order made 
by a Civil Court under S. 59, Bengal Lapd Regis¬ 
tration Act. See Act VII of 1876 (Land Rbois- 
tbaIion), No. 4, 35 C. 571. ‘ 
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Jurisdlcttott~’[Coiitinued). 

-5.—(Of High Co^fU)—{Conclvded). 

(4) High Court—Onginal side, if may restrain 
disturbance of possession of nnmovoable pro¬ 
perty out of jurisdiction. See OoritT of Waiuw 
N o. 1, 12 C.WJT. 1005. 

(5) Ooraplaint to Subordinate Judge against 

pleader*-Similar complaint to District Judge 
being sent to Subordinate Judge for inquirv and 
report—Sanction to pleader to prosecute for 
perjury—Confirmation by the District Judge— 
Power of High Court to interfere with order 
of Subordinate Judge. See Oiv. Pno. Couf., 
No. ;i55, A.W.N, (1908), 273 ’ ! 

(0) High Court in revision has the poiver j 
vested 111 a (loiirt of appeal tft fit a fresh date ; 
for deposit of money. Sec Pin-'-K.Mf'TioN No, 1, | 

11 0 C. 144. I 

I 

(7) Attornov’s application for taxation of his i 
bill of .costs for business not transacted in 
Court -Jurisdiction of High Court to make 
order—Rule .544 of the Bomba^ High Court 
See Hifiir Cm b'j Rulkr (Bomiui), No 6 , 10 i 
Bom L R 76. 

f 8 ) Ohatr-mimfim land attached to a well, 
suit foi possession of—-Chief Cmut's power to 
revise findings on fac.ts ndatiug to jurisdiction. 
See Act .XVT of 1887 (Pi-Nj\u Ti:n \ncy), No I, 

12 PR 1907. 

(9) —of the Bombav High Court, to vclicxe 

person residing in Shanghai canung on part¬ 
nership business in Bombay—S 5, Indian 
Insolvent Act See Tnsoi.vknuy \(t, No 1, 10 
Bom. L.R 84. • 

(10) —of the Court for the relief of IiiBolvciit 
Debtors sitting in Bombav—Order under S. 26 
of the Indian Insolvent Act (11 and 12 Vio., c. 
21 ) against person outside the Bombay Presi. 
dency. Sec Insouvkbcv Act, No, 4, 10 Bom, 
li.R. 77. 

( 11 ) —of High Court to dispense with the pro- 
dliotion of the certificate nientioiiud m Rule 116 
of the original side of the High Court—Power 
to interfere with the discretion of Board of 
Examiners. See Attobnkyship Examinaiton, 
No. 1 , 12 C.W.N. 873. 

—(Of Small Cauie Courts). 

(1) Stut on ^ro-note against agrwtdturvit— 
Ch XXXIX, Ctv Pro, Code—Deccan 
Ajfrtcuiturists' Relief Act. 


J urlsdlcttott—{Conel%idedS. 

——(Of Small Canie Courts)— (CM.). 

Where the suit is for a sum under Rs, l.OOC 
based on a promissory note, and the defendant is 
an agricultunst, the provisions of Ch. XXXIX, 
Civ, Pro. Code, are not applicable, ^leoause he 
IS entitled to the procedure and benefits pres¬ 
cribed by the Deccan Agnculturisls' Relief Act. 
The suit lies in the Small Cause Court. 
Thaoomal Manghanmal v 6ul Mahomed 
Johurak, 1 8 .L.R. 248. 

Lrt'AS, J.O., AND Pk.ATT, Y.J.f. 

(2) Suit for a shaie of mesne piutiis, whether 
cognisable bv a Court of Sinall Causes, See 
Act IX of 1887 (Smali. Cause CornTs),No. Jl, 
18 M.L.J. 88 

• 

(.-J) Sint to recover moveable property deposit¬ 
ed for safe custody or its value—JurmiJiction— 

• • 

See Act JX of 1887 (Puovinciaj. Small Cause 
Coi bt), No. 6 , 9 P R. KK) 8 . 

(4) Suit fci compensation for improper attach¬ 
ment -Not excluded fiom jurisdiction of Presi¬ 
dency Small Cause Courts—Excluded from 
jurisdiction of Provmci.il Small Cause Courts. 

I See 1 .IMITATION Act, No. 49, 4 N Ij.R 49. 

I 

I (.5) Question w bethel cheque was presented 
j within reasonable time, whethei one of fact— 
Whetliei the Small Cause Court can refer 
suoh fjiicbtioii to the opinion of the High Court. 
Sec Act XV oi H82 (PnnsiuKNcv Small Cause 
C oi-im), No .9, 4 M L.T. 89. 

( 6 ) MainUiiiabiliti of suit by auction pur- 
eba.ser for refund of purchase money. See 
Civ. Ihio. Com. No, 21.8, 114 P.R. ItKW. 

Kamat Land 

—lAcquisition of occupancy right in. See Act 
VI ll OF 1869 (LANiiwiitD ANii Tf.nant), No. 1, 
12 C W.N. 436. 

Karnavan. 

( 1 ) —of original tarwad ceasing to roprosen 
members of its divided tavoris—proceedings in 
execution of decree against him not binding on 
such members without separate representation. 
See ^Ialabaw Law (Takw-ad), No. 1, 3 M.L.T. 
189 

(2) See Mahumakkathayam Law. 

Khasra. 

• 

—, admissibility of entries in remaiks column 
of. Sec Evidence, ITo, 2, 11 O.C. 195. 

3763- •iO 
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Amotint sent by landowner for payment of 
earlier ki»t—Collector wrongly appropriating 
it to later kist—Sale by Collector for realisation 
of earlier kist—Sale sot 'aside. See Act XI of 
1869 (Bnvr^VE Sau: Law;, No. 1,12 C.WN. 
‘64C. 

Koran. I 

A copy of Koran is a valid consideration for 
hiba bU etnat. See Mahomfdan LAw(Dow£ii), 
No. 3,13 C.W.N. 160. 

t 

Sodhi Kamini. 

Suit to recover—Jurisdiction. Sec Acs’ XVI 
OF 1887 (Punjab Tenancy), No. 14, 95 P B. 
1907. 

Lae. 

—, description of—^Deposit of lac on trees— 
Persons entitled to collect and carry sway lac— 
Land let for agricultural purposes, not to be 
used to propagate lac. See Landlord and Ten¬ 
ant, No. 19, 4 N.L.R. 104. 

Lambavdar and eo-sharer. 

(1) Poteers of lambardar to deal atih co-pa/ce- 
nary lands—Lease for seven years. 

In the absence of a custom to the contrary, a 
lambardar, has no power, without the consent 
of the oo-sharors, togrant a lease of co-parcenary 
land beyond such term as the circumstances 
of the particular year or season in.iy require (ol. 
Tlkan Singh t. Khabi Ram, A.W.N. (1908), 
<*.5=5 A.L.J. 173 = 30 A. 163. 

Stanley, c j., and BimKiTT, .i. 

Ueferences —{a) A.W.N. (1906), 2.57, f\, 
A.W.N. (1906), 277, D. 

(2) Suit by co-sharers against lambardar— 
Lambardar entitled to 6 per cent on the revenue 
—Agra Tenancy Act, 8 . 159—“ Other dues ” 
See Act III of 1901 (Land Revenue), No. 8, 4 
A.LJ. 781. 

Land. 

(1) Land not being a “ house, manufactory 
or building ” and not being reasonably required 
for full and uniimpaired nso of a “ house, etc.” 
whether a part of such a house, &c , within 
meaning of S. 49 of Act I of 1894. See Act III 
OF 1894 (Land Acquisition), No 20, 4.W.N. 
(1908), 63. 

*{2) Street Tram Lines whether land within 
meaning trf S. 46 (1) (A), (a) of a Burma 
Municipal .^t'—whether such land is occupied 
by company within meaning Bs. 68 and 69 of 


Land— (Concluded). 

Act, See Act III op 189^ (Burma Mvnii’ipa- 
lity), No. 1, 14 Bur. L.B. 23. 

Land AegnlsitJon Jtot. 

See Act 1 of 1894. 

Landlord and Tenant. 

(1) Tenant’s rtght to trees on the holdtnq— 
Tnjunchon, 

The presumption of law, and the general rule 
in the absence of custom, is that the property 
in timber on a tenant’s holding vests in the 
Zemindar, and that the tenant has no right to 
out and remove such timber But, in the 
absence of custom or of a contract to the con¬ 
trary, a Zemindar has no right to interfere with 
the enjoyment by his tenant of^the trees upon 
his holdings as long as the relation of landlord 
and tenant subsists. 

Hence, where the Courts below granted to the 
plaintiff zemindar, an injunction, to restrain 
the tenants from offenng obstruction to the 
cutting down and removal of the trees upon 
the holding, Iteld, (affirming the judgment of 
Biehards, .1.) that the injunction was improper 
and had been rightly refused. Ganga Dei v. 
Badham, 5 A.L.J. 99^3 M.L.T. 194 = A.W.N. 
(1908), ,51 = 30 A. 134. 

Stanley, c.j , and Bukkitt, j. 

(2) Ti ansfer of lenaney—Transfei a^aient 
—Notwe to old tenant—Validity of transfer 
not contested by him—Duty of landlord to 
ijrant patta tu new tenant. 

A pbrson, claiming to have a patta tendered 
to him, as transferred from tenant, is bound, 
if called on, to produce the transfer, in bis 
favour, for the Zemindar’s inspection in proof 
of his claim, but if it is apparently in order 
and if after notice, which it is the Zemindar’s 
duty to give, the old tenant does not contest 
the validity of the transfer, it is the duty (a) of 
the Zemindar to grant patta tokthe new tenant, 
even though there is no petition from the ol^ 
tenant asking him to recognise the transfer. 
Vadlamannati Venkairamiah Pantuln v. 8pI 
Raja Venkata Rangiah Appa Row Bahadnp 
Zemindar, 3 M L.T. 235=18 M.L.J. 87. 

Benson and Wali.is, jj. 

Eeference ■— {a] 29 M. 83, D. ' 

(3) Landlord’s title, denial of, for first time 
AK suit, effect of—Notice io quit, conditions 
entitkng tenant to. 
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Landlord and Tenant—(Oontin;<at2;. 

The dental of feit1e*{or the first time in a suit 
does npt disentitle the tenant to a notice to 
«iuit, for the reason that the plaintii! is bound 
to show that at the date of suit he had a com* 
pleto cause of action (a). Peria Karuppan v. 
Sobramania Chetty, 3 M.L.T. 265-^18 M.L.J. 
1.53=31 M. 261. 

Walms and Monko, jj. 

Referencea —(a) 17 M. 218 ; Ifi B. 407; 13 C. 
96 and 28 0 136, F ; 17 M.L.J. 287, mt F. 

(4) Non-trans/erable ocouiiancy holding, 

transfer of—Abando4nnent—Permissive 

possession under it aii3foree~ Landlord's 
Sint for khas possession. 

« 

Where a tenant, having a nght of oocupanoy 
not transferable by custom, had given up to the 
purchaser possession of all the oulturable lands 
of the holding, but remained in possession of 
homestead lands only by permission of the pur¬ 
chaser. 

Held that this was sufiicient to indicate that 
the raiyat had abandoned his holding, and, in 
such a case, the landlord is entitled to eject the 
raiyat and the purchaser .and get hhas posses¬ 
sion. Sailabala Debi v Sripam Bhattaoharji, 
11 O.W.N. 873 = 7 O.L.J. 303. 

Bbkti' and Sharpi ddin, j,i. 

(5) Jiljectment, suit fot —Tenancies of home¬ 
stead land—Tenancij created befoie the 
Transfer of Properti/ Art—Abandonment 
or surrender—Notice to quit, if necessari/. 

Pcevious to the passing of the Transfer of 
Property Act. tenancies of homestead land 
created for the purpose of habitation were not 
transferable except by custom or usage (a). 

Where there has been an implied surrender 
of the land, and the former tenant has aban¬ 
doned the land and transferred it to another 
and no longer pays rent for it, the landlord is 
justified 111 regarding the conduct of the foimer 
tenant as amounting to an implied surrender 
and is now entitled to take direct possession of 
it ( 6 ). Hanuman Ppasad Singh y, Deo Charan 
Singh, 7 O.L.J. 309. 

Rampini and Paboitkb, .T.7. 

References :—(a) 26 0. 896 ; 2 C.W.N. 122, 
•R.; 7 B L.R. 152 ; 16 WJl. 274, D. ( 6 ) 17 C. 
826, D. 

{ 6 ) Bight of tenant in the abadi on parti¬ 
tion between co-owners—Not r^ected — 
Lidbihtq to pay rent—Ejectment. 


Laaglopd and Tenant— 

A partition between the co-owneis cannot 
injuriously affect the rights which a tenant 
possessed before a partition took place. 

Where, under a partition between two co- 
owners, the agncuJtural holding of a tenant 
fell to the share of one co-owner, and hia house 
in the Abadi to the share of the other, 
that ho continued to hold the house site as an 
appurtenant to bis holding and could not be 
ejected. • 

Held, further, that he wa» nut liable to pay 
rent for his house site to the oo-owncr to 
whose share kis house had fallen (a). Sadda,y. 

Behapi Singh, 5A.L.J. 237 (F B.)--3 M.L.T. 
371 =A W.N. (1908), 123—:30 A. 282 

Knox, Bankihi and Aikmax, j.i. 

• • 

References .-—{a) Af.W.N. (1902), 60, doubted ; 

2 A L J. 688 , A W.N. (1901), 112, R 

(7) Dtsclmmef—F'oi feiturc 

There was no disclaimer by B of the relation¬ 
ship of landlord and tenant with A such as 
would cause a forfeiture of tenancy whan B did 
not deny that he held the land as a tenant 
although he denied A’s title to the interest of 
the landlord, A’s case being that he acijuired 
the landlord’s interest at certain rent sales. 
H. Matfaenson v Jadu Hahto, 12 G.W N. 625. 

Stephen vnd Doss, jj 

References —10 C.B.N.S 788 at p 796 ; 1 
M. and (1.136, 695, R. 

( 8 ) Occupancy holding -Transferability, local 
usage of—PJvide.ice to prove—Transferee 
allowed to hold and pay rent as marfatdar 
—Mutation of nanie on payment of selami. 

Where it was proved by evidence that for 15 
or 16 years befoie suit, occupancy holdings had 
liean transferred in the Pergunnah as also in 
the Milage, and the landlords bad allowed the 
transferees to hold possession and pay rent as 
marfatdars and granted them receipts as such, 
but would not substitute their names in the 
shenslha unless some payment was made by 
way of selamt or naear. 

Held, that the evidence was insuflioicnt tc^ 
establish a custom or local usage of transferabi¬ 
lity of oocupanoy holding,,. Speemutty Koranl 
Dan! v. Sajoni Kaat Singh. 12 OtW.U:^ 539 . 

Ra.upini and Shabkdddin, jj , 
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Landlord and Tonant— 

(9) Ejectment, smt for—Cuitivatino rmuat 
—Leases, construction of—Oceujpaney ruflU 
atcrues tn what laud—Bengal Tenancy Act 

{yniofl885), S. 8L 

irnder thfe provisions ol S. 21 of the Bengal 
Tenancy Act, if a tenant is an occupanc; or 
settled raiyat in respect of sotne lands in a 
village, he is entitled to possession as an occu¬ 
pancy raiyat of the whole of the lands he holds 
in the village, provided be holds them (that is, 
the lands other than thoi^e of which he ^ an 
occupancy or settled raiyat) as a raiyat. But 
if he holds them as a tenure-holder, his occupa¬ 
tion of some lands as raivat will not give him 
the* rights of a raiyat in the other lands. 
Bttfrangi Ravt v. M. H. Mackenzie, 7 C L.J. 
475. 

. , Ramiuni and Brutt, jj. 

(10) Partition between l&ndlmds lltghts of 
tenants, how far affected. 

Two landlords by effecting a partition between 
themselves of their co-parcenary holding, 
cannot injuriously affect the rights possessed 
by a tenant prior to the partition proceedings, 
to which he was no parti. Oharam Singh 
V. Bhoolar, 2 A.L.J. 588-=A.NV.N, (1908) 
123. 

Bdaib, j. 

(11) EjectwentfSuitfor—Landloidand tenant 
—Denial of relation and setting up third 
party as landlord in a inecwus rent s-jit 
by some of the landlords — Joint lessors 
putting ''an end to tenaiwy—Transfer of 
Properly Act (IV of 1682), S. Ill — Tnten- | 
tioii to determine. 

A denial of tho existence of relation of land¬ 
lord and tenant and setting up a third party 
as landlord in a previous rent suit by some of 
the landlords amounts to renunciation of all 
by the tenant The latter, therefore, incurs a 
liaiiihty to have his tonauci forfeited. 

Though in England any joint tenant may 
put an eud to his demise so far as it operates 
on his oAvn Bhares, whether his companions 
join him in putting an end to the whole lease 
dr not, \et according to the Indian de,.isioiis 
the relation created by the several joint land¬ 
lords continues until there exists a new and 
tompleto volition to change it. This is the 
law when the hhas possessiou is the relief 
asked for s^inst the tenant but not in oases 
of txespassiN and tenants when bhas posses¬ 
sion is.uot for (<4 


LandloFd and Tenant— (CoKfi»»ed). 

Where the relation of jomt j.iindlords conti¬ 
nues, (he tenancy of the lessees cannot be put 
an ond (o except by all the lessees actidg to- 
getlu'r 

I Under S, 111 of the Transfer of Property 
Act, all the leasees must show their intention 
to determine the lease before they can succeed 
in a suit for ojectniont. Bhikharee Ram Ho- 
hoovi Y. Bhakeswav Pershad Hasaln Singh 
and Shiboo Ram Kohnori v. Dhakeswar 
Pershad Narain Singh, 7 C.L.J 483^35 C 
807. 

Rami’ini and Shahs'L'ddin, j,r. 

Lefeiemes ■ — 'a) 11 H 644, /• ; 6 C W.N. 
675,3(J.L.J 201,'D. 

( 12 ) Rent, suit for—Separate lullection Suit 
to recover fractional share of tent. 

One of the i o-sharei landlords who used to 
collect his share of rent separately can sue to 
lecovei arroar'. of rent due to him in respect of 
his fractional share. GrindFa Chandra Pal 
Chovrdhury v Sreenath Pal Chowdhury, 7 
C.L.4 512. 

MaCM’W, C .1 , AND Doss, 3. 

Jiefeiences —32 C. 567, D ; 21 C. 869 , 24 C 
143 32 C. 336, If. 

(13) Landlord and tenant — Co-sharer land- 
lohl — Suit for entire rent — Co-shareis 
made defendants—Maintainability of suit— 

• tjandlord,' who is—Assignee of land as 
uell as of arreai soft ent. 

t 

I 

A co-sharcr landlord is entitled to maintain 
A suit for the entire rent, if his co-sharers are, on 
their tefusal to join as plaintiffs, made defend¬ 
ants III the suit (a). 

Tho iKTSon to whom the land, the rent 
for which IS claimed as also the arrears of rent, 

IS transferred is an assignee of the whole interest 
of the landlord and m a ‘ landlord' within the 
Bengal Tenancy Act (b). Saidii Kumar M1f> 
bahar y. Sttanath Baneeji, 7 425. 

MaCI.KAN, C.J., and f'OXK, 3. 

Hefei enres —(») 7 C.LJ. 139, £\ (5) 4 
O.W.N. 605, D. 

(14) Landlord and ifinant—Landlord jointlyt 

interested in holding—Partition, if eiJects 
a division of the holding. <• 

Plaint^ held land in joint tenaijcy with the 
dofendanw under herself as the lan^oid. The 
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Landlevd and TtMUt—(Continued)^ 

tihariis of the plaintiff and the defendants having 
been aepamted by partition, the defendants 
cuntended that the plaintiS could not sue them 
for rent jointly but must bring a separate suit 
against each tenant. 

ifeld—that there was only a division of the 
land, and not a division of the holding and the 
tenants remained jointly liable to the landlord 
for the entire rout. Dttkh Haran Singh y. 
Musitt. Bibee Soghea, G.W N. 568. 

GlCrilT AND ChJTI'V, .1J. 

(15) Tankt-teiiure—Bemuie-sale—{Act VII 
of 1868 J5.G,), Ss. I mid 11 — hijectment — 
Bevciitie Sale Law {Act HI of 1859), 8. 89 
—Subsisting title at date of smt — Title, re- 
coqnilwn of, as ta ilidai, if suffl^nt to 
give right of suit—"' Bei'enue" and jno- 
prietor” meaning of — 'lanhuiar, amount 
due from, and payable to Ooherntnent — Be¬ 
ne me—Sale by Collector for ({oveinment 
dues, if legal—Occupancy raiyat'i, protection 
of, from bjectinent—Sale, effect of — Smt, 
frame of—Multifarious less—Tanki tenures, 
nature of settlement, of—Regulation Y11 of 
1822, S. 10, vlaussi 3, 4, 5, 7 and 8—Oiigin 
and incidents of such tena.icws. 

The word '• Roienue,” as defined lu Act VII 
of 1808 (B 0.) includes everj sum annually 
payable to the Government bv the propnetoi of 
.an cst.itc or tenure in respect thereof; and the 
word ■•proprietor,” includes any tenant b> 
whom any estate or tenure is held directh 
under the Government. , 

Upon the disappoaranoe of the Zemiudais who 
held the tenures (fan’i (enures) directh from 
the Government under .successive temporary 
eettlements, upon their refus,al to take fresh 
settlements at the time of a re-settlement, the 
iantcidars came into direct relations with the 
Government and beoame proprietors of the 
tenures which wene thenceforth heid by them 
under the Government within the meaning of S. 

1 of Act Vn of 1868 (B C.) and the sum annu- 
allv payable by them in respect of the tenures 
would be rightly described as revenue, within 
the meaning of the same provision of the law; 
and the GoUcotor has ample authority to bring 
such tenures to sale under the provisions of Act 
'^11 of 1808 (B.C.). 

If Abe iankidars in a body are the tenure- 
holders liahle^for the payment of the Govern¬ 
ment revenue, each of them prima fousiA has to 
eontribute a^rtion of the supa payable. The 


Landlovd and Tanani->((7<mfiHtMd). 

payment of such sum by any iankidar is pay¬ 
ment fay him in his character as a member of 
the body of tankidars ; merely because be culti¬ 
vates the land in his occupation, he caiiuot be 
regarded as a cultivating raiyat under the 
entire body of tai^tdars which includes himself 
as a member The tankidars cannot therefore 
be regarded as oocupanev raivats protected 
from eviction under 8 14 of Act VII of 1868 

The cause of action of a plaintiff suing in 
ejectment cannot bo affected by the title under 
which the defendant prefers to hold jiossesBion. 
^yhat eoiicerns the plaintiff is that another is 
wrongfully in possession of what belongs to him 
and that face gives him his cause of action. 
What the plaintiff is entitled to claim is the re¬ 
covery of possession of the land as a whole aild ■ 
not in fragments, and ail persons who oppose 
him m the enforcement of th.it right arc 
ooticcrned in his cause of action and ought 
accordiogh to be made parti<>s to the suit 
in which he seeks to eject them, and parti¬ 
cularly so, when they combine to keep him out 
of possession (a). 

It cannot be affirmed as a matter of law that 
upon default of payment by a Iankidar, tbo 
entire village is liable to be brought to sale so 
as to destroy the right of all the tenure-holders. 
The question depends upon the circumstance 
whether tbo settlement originally was under 
els. 3, d and 5 or under els 7 and 8 of b. 10 of 
Beg. VII of 18a-2. 

The fundamental distinction between the two 
kinds of settlement is that in the case of settle¬ 
ment under els. ii, i and 4, the settlement is 
made with a Sadder Malguzar who i epresents 
all the persons interested in the property, and 
bis default makes the enure tenure liable for 
sale unless there is a provision to the contrary 
in the settlement, and in the case of a settle¬ 
ment under els. 7 and 8, there is a settlement 
with a selected person as Budder Malguzar, but 
his default does not make the entire tenure 
liable to sale, unless there is a specific provision 
to the contrary in the settlement. 

A settlement can be made under els, 7 and 6 
only 111 the case of cultivating proprietors who 
hold their tenure m putteedan of bhyacharee 
orstmilar form(c). Baodha Aoharja Y. Hathni * 
Bahar Singh, 7 C.L.J. 460. 

Mookbbjek and Holmwood, a.T. ^ 

References :—{a) 29 0. 871, B. (6) 14 
1 and 15 W.R. 141, B. 



685 


THE CUBEENT INDEX, 1908. 


636 


Landlord and TeuMt—iContmued). 

(16) Abatement of rent of yurtwn of whwh 
tenant did not obtain posstsaion—Bengal 
Tenancy Act (VIH of 188$), Ss, 38 
and ,5.8. 

Whore in a suit for rent a tenant who did 
not obtain posmession of a portion of the lauds 
let out to him, pleaded that ho was not bound 
to pay tent of that portion. 

Held, —that he was entitled to say.soandit 
was not necessary for him to bring a separate 
suit for abatement of rent. 

That a unit under Ss. 38 and 52 of the Ben¬ 
gal Tenanos' Act was not necessary, as those 
sections do not apply where the tenant has 
never been pal; into possession by the landlord. 

Blba Kumari Debt v. Biprodas Pai Chow- 
■dhury, 12 O.W.N. 767, 

Mini, FAN, n.,T . AM> Doss, J. 

(17) Concurrent leases—Landlord entitled to 
recover rent only as against second lessci. 

Held thnt where a lessor executes two con- 
current leases of the same property, that is to 
say, two leases in which the term of the second 
commences before the term of the first has ex¬ 
pired, the second lessee is to be taken aa the 
assignee of the lessor’s interest during the con¬ 
current purlion of the terms, and the lessor 
after the execution of the second lease can re¬ 
cover rent only from the second and not from 
the hrst lessee, Bam Anant Singh v Shankar 
Blngh, A.W.N (1908), 152 = 5 A.L.J. 423 = .30 
A. 369. 

Staki.ky, c j., and Kaiiawat Hi sain, j. 

Heferenre —(a) 3 C and K„ F. 

(18) LanHold partin t leith his interest after 
the accrual of rent, if he has a first charge 
—Decree, character of—Putin liegulalio t 
{VIIIof 1819), 8.13,cl. (t) —Durputnidar'a 
hen, if superior to landloid's charge— 
Bengal Temney Act {VIII of lS8o), S. 163 

There is aot}iing in the law which disentitles 
a landlord to a hest charge, bocausc. after the 
aoorual of the rents he sued for, he parted with 
his Interest in the zemiudati (a). 

The character of the decree a suitor obtains 
'depends on the nature of the claim, and of bis 
right to the relief sought foi;, and is not altered 
by any ohapgo in his position which may have 
ti^bn place subsequent t (!iie accrual of his 
right Ip sue {b), ! 


^ Landlord and Tewot—{Continued),. 

A duvputnidar lu pcsse^'sion of jiut n under 
S. 13, cl. (4) of the Putni Regulation has only 
a lien, not a first charge, on the putni. 

A landlord, who, though after the accrual of 
the rent sued lor, parted with his interest; lu 
the zemiiidan, has a priority over a person hav¬ 
ing a lien under S. 13, cl. (4) of the l^tiii 
Regulation, and can, under S. 165 of the Ben¬ 
gal Teiianov Act, sell it tree of all encumbran¬ 
ces. MaharaJ Bahadur Singh v. A. H. Forbes. 
7 O.L,J. 652=36 C. 7.37. 

Ravipim and Shaiifuddin, jj. 

References —(a) 6 C.W.N. 91, Cons. (5) ‘i 
C.W-N. 604 and 31 C. ,550, not F. 

(19) Lease—Lessee cannot obtQiii ownership 
by presci iption—Right of landlord to can y 
away trees on tenant's lands—'I’enant’s 
right to the natural produce of trees — 
Deposit oj lac on trees—Perao.is entitled to 
collect and carry away Ina—Laiid let jor 
agricultural purposes—Not to be used to 
piopagate lac— Tenant leaving certain plot 
unpluujhed—Growth of palas hee — 'len- 
ant’s light to cut palas trees when arises. 

“Once a tenant always a tenant.” Where a 
tenant has possession an 1 unpj'inent of certain 
land bv virtue of his lease, he can never obtain 
ownership by prescription in any part ot his 
leasehold, during the term of the lease in). The 
ownership in trees standing on tenancy lauds 
IS always with the landlord, and wheneiersuch 
trees, or any parts thereof, are severed from the 
soil, under the general law, such trees and parts 
can be taken away bi the landlord. This general 
law may bo varied b> contract or cubtom, but 
in the absence of these, it is the law to be applied 
(5). While the landlord is the owner of the trees 
on the lands of his tenants, the tenant is en¬ 
titled to the natural produce of such trees, 
namely, fruits and flowers as long as there is no 
custom or contract to Che contrary (i). 

V 

Lac IS a dark red transparent resiii which u 
the deposit of an insect on the twigs ol thejpalds 
or parsa trees. It ih neither umber nor fruit. 
It can only he collected by lopping oft the twigs 
to which it IS adheranc. These several branches 
of the trees standing m tenant’s lands are tlie 
property of the landlord, and in the absenoe of 
a special contract or‘custom to the contrar}'| 
the lac spontaneous!} deposited must go with 
them. The landlord is entitled to enter the 
land, inb reasonable manner, for tdie purpose oC 
collecting and carrying away such produce. 
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Landlord and Tenant—(Continued). 

• 

Where there is no onstom or contract to the 
contrai;^, the landlord or tenant cannot make 
use of the land let for agricultural purposes 
for the propagation of lac, for, where the letting 
is purely for agricultural purposes, the tenant 
is bound to occupy and use the land for agri¬ 
culture and for purposes subservient to agricul¬ 
ture. The landlord may take such reasonable 
steps as may be necessary to protect the lac 
already on the trees. But with the protec¬ 
tion and removal of existing lac, the land¬ 
lord’s right comes to an end, while the 
tenancy lasts. The occt^ancy right over 
the entire holding lies in the tenant, and 
for the time being, be is in physical possession 
of the trees. The landlord cannot disturb that 
possession. Hb cannot conserve the existing 
plantation, nor add to it, as if it wore situate 
on his home-farm. The tenant can use the 
entire area for agricultural purposes and, ex¬ 
cept with his consent, the landlord cannot ap¬ 
propriate any part thereof for lac industry. The 
tenant can insist on the removal, within a rea¬ 
sonable time, of the whole existing lac, so that 
he may clear the land for the plough. But it 
is only when the tenant is ready to bring any 
area under the plough that he can insist on the 
necessary clearance; otherwise he may render 
himself liable in damages. Hiria v. Hahomed 
Sirajuddin Khan, 4 N.L.E. 104. 

Stahyon, a.jc. 

liefercHces (a) 3 C.P.L.R. 160, F. (6) 
22 C. 742 ; 21 A. 297 ; 23 A. 211, relied on ; 23 
A. 128; 10 C.W.N. 425, not appl. (c) 1 C.PJ^.R. 
145,7 C.P.L.R. 7, relied on. 

(19-ttJ Non-agrtcultu/ral land—date from which 
tenancy runs—Notice to quit — Validity — 
Collector signing notice on behalf of Govern¬ 
ment. 

In a case where it was quite uncertain as to 
what was the datp from which a tenancy in 
respect of non-agricultural land ran. 

Held, per Rampini, J.~That the presumption 
was that the tenancy was a monthly tenancy 
expiring with the last day of each month of the 
Bengali year. 

Where the notice to quit with respect to 
such a tenancy was dated the 25th Jul^, 1899, 
and was served on the tenant on the 8th of 
August following, and the tenant was desired 
to quit on thee last day of the month of Chait 
180G (12th Aj^til, 1900). 


Landlord and Tenant—(Continued). 

Meld, per Rampiki, J.—That the notice was 
valid. 

• 

Further, that, when such notice was given 

on behalf of Government, the Ooflector was 

• 

competent to sign it. Rakhal Chandra Tewary 
x.The Secretary oC State for India in Counoilv 

10C,W.N. 841=8 C.L3 34 

Rampini ani> Woodbottk, a 

(19-5) Slwf by mortgagee’s heirs tv recover 
possession of land from mortgagor's heir on 
failure to pay stipulated nnt—Omission to 
apply for mutation of names, effect of — 
Punjab Tenancy Act, 1887, S 77 (3) (e).* 

By a deed of mortgage, certato land was 
mortgaged with possession, and the mortgagor 
agreed that, for a term of six years, he woul^ 
hold as tenant undej the mortgagee and pay 
rent at a certain rate. In default of payment 
of rent, he was to pay interest at a cort.ain rate, 
and in default of redemption m six >ears, the 
land was considered to be sold. No interest or 
rent had over been paid nor had the mortgagee 
applied for mutation of names in his favour, 
although he was bound to report the acquisition 
of his right bj S. 34 of the Land Revenue Act. 
After the death of the parties to the original 
transaction and after 12 jears had elapsed, 
during which no action had been taken on the 
mortgage, the mortgagee’s heirs sued the 
mortgagor’s heirs for possession under the deed. 
Meld, that the mortgagor’s heirs did uot occupy 
the position of mere tenants of tlie mortgagee 
and that the plaintiffs were not entitled to be 
put in possession as landlord, inasmuch as the 
mere execution years ago of a document of that 
character not acted upon lu anj way and not 
even brought to the notice of the revenue 
authorities could not be held to alter the status 
of the owner into that of the tenant of the 
mortgagee. Nizam y. Budhan, 1 I’ R. 1908 
(Rev.) =6 P.W.B. 1908 (Rev.) 

Wilson, f.c. 

(20) VTajib-ul-arz {2884)—Tenant's right to 
cut down trees with landlord's canaent— 
Befusal of consent, grounds for. 

A clause in W'ajib-ul-aiA of 1884 provides that 
the tenants can, with consent of, and after in¬ 
forming the landlords, out trees situated in their 
court-yards, fields, when required for agricul¬ 
tural implements used or for the repairs ot dwell¬ 
ing houses. The intention of Wajib-ul-arz is 
that the tenants should ordinarily be entiflied 
to cut down trees for the purposes mmitioued, 
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Landlord and Jeaa,nt—(Contvtueii). 

but that the landlord should have the oppor¬ 
tunity and the right to prevent the unjustifiable 
exercise of this power, or its abuse, and not 
that he should be entitled to forbid the tenant 
to exercise the right at all, without assigning 
any reason at aU. Bubhan v. Nlamat Khan, 
2 P.R. 1908 (Rev.). 

WinsoN, K.c. 

(21) Right to sue — Incumbrances, smtloaBOid 
—PurcJiaser from a joutchaser at a revenue 
Sale — Putnidar — Permanent Settlement, 
tenure from before—tjong possession—Pre- 

• sumption—Direct evidence. 

A purchaser from a puichaser at a nalo 
for arrears of (lovernoient re venue as well a« a 
futnidar are persons who can sue to avoid en- 
oumbrancps or nnder-tenuros created since tlie 
permanent settlement. * 

It IS not necessary that direct evidence should 
be given to prove the existence of a tenure from 
before the permanent settlement in ordirthat 
it might be protected from avoidance on account 
of pale for arrears of Government revenue. A 
presumption in favour of its existence arises 
from the proof of the existence of a tenure for 
a very long time, say from 1824 (o). Ananda 
Chandra Poddar v. Kunjo Behari Pal, 8 
C.L.J. 177. 

Mitha and Bkli., jj. 

References —(a) 14 M T.A. 152 (173) and 12 
B.L.R. 210 (215) (P.C.). B. 

(22) T^efauit of landlord—Sale of tenant's 
crops more than necessary to satisfy arrears 
of rent—Benefit of balance—Presumption 

Where the tenant's crops were attached 
for the default of the landlord, and more crops 
were sold than were suinoient to satisfy the 
amount of rent in arrears, it must, in the absence 
of evidence, be presumed that the landlord had 
the benefit of the balance and that he is account¬ 
able therefor to the tenant. BangasamiMaichen 
V. V. N. Saminada Pandaram, 4 M.L.T. 65. 

WhITU, C.J., AND SaNKABAN NaIB, 3 

(23) handloid’s right to restrain tenant from 
cutting fruit bearing trees. 

A landlord is entitled to restrain tbc tenant 
from cutting down fruit bearing trees (a). Raja 
Thinmanarayaaam Bahadur Oani v. P. 
Rama Rayanun Cara. 4‘m.L.T. 187. 

Bakkaban Naib ani aWus Rahim, jj. 

. • Reference .—(«) 3Q M. 165, F, 


I Landlord and Tenant-—(Confinued). 

^ (24) Ejectment—Notice to quit —Interesse 

termini, persons having, rights of—Form 
of notice — Damages—Acceptance of tent 
aflei expiry of notice to quit, if waiver. 

An intercsse termini is an existing real light 
which gives the owner thereof an immediate 
right of entrj and, consequently, entitles him 
to serve a notice to quit to the tenant in 
possession 

The plaiutitl who bad an inUresse termini 
gave notice to quit, through his attorneys, to 
I the defendant, a tenant in possession, in the 

following terms —“.We give you 

notice that oui client will roquiio you to vacate 
and give up posscsbion of the premises on the 
29tb February now next, and .that should you 
fail to comply vcitb the request, our client will 
take pioicediDgs against you to eject you from 
the premises, and be will charge you the sum 
I of Rs 350 pci inenKem as damages sustained by 
him during such period as you continue m pos¬ 
session after the 29th proximo.” 

Held, it was good clear notice to quit and the 
addition of the second portion of the notic'e did 
not vitiate it (a) 

The defendant began to occupy the leiiemeut 
from the Ist April, 1904, and submitted that the 
notice to quit ought to have been made to expiie 
on tile 1st Blareh and not the 29th Februaiy 

Held, the notice to expire on the 29th 
February wab good, although it would be more 
usual to make the notice expire on the 1st 
Marj'h (6) .. 

A pLuntiil who has an interesse termini, nuiy, 
if his right iiO immediate entry is mtorfeiud 
with, maintain an action for damages (c). 
Adolphe Shrager y Emina Price, 12 G W.N. 
1059. 

Fl.KrCHKU, J 

References —(a) 7 A. 899, diss., 4 Ex. D. 201, 
F., I Douglas, 176, R. (fc) (i895) 1 Q.B. 378,/. 
(c) 32 W R. (Eng.j, 943, F. 

(25) Clomig of irrigation channel—Act of 
Oovernment seroant—Authorised by statute 
—Tortious eviction—Right to withhold rent. 

Plaintiff sued the Manager, Encumbered 
Estates, alleging ih^t he had taken a lease fret'u 
the defeudajit of oertam lands irrigated by a 
certain canal, and that subsequently the Exe¬ 
cutive Engineer “ illegally” closed the said canal 
and deprived the lands of their u^ity'. Plaintiff, 
therefore, clanped damages fox the loss Of 
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Landlord ank Tena||t— 

ptotits and prayed for an injunotion to restrain 
the Malbager from recovering by warrant the 
rent reserved in the lease, as the closing of the 
canal was a breach of the lessor’s covenant for 
possession without interruption. 

Held, that, as the plaint averred that the 
interruption was caused by the Engineer who 
acted illegally, thoplaintifi’s remedy was against 
that oHicer and not against the Manager, and 
that the covenant was not a covenant against 
tortious eviction. 

Held also that the Engineer,' in so doing, was 
not acting as the agent ot the Government (i e., 
of the alleged paramount title),>Uis the duty was 
imposed upon him, not by the will of (rovern- 
ment, but by statute (e.j , the Bombay Itnga- 
tion Act VI1 of 1879) (a). Dayomal Adatmal 
y. The ManageP) Encumbered Estates in 
Sind, 1, S L B. 244. 

Lucas, .i.c. and Puatt, a.j.c. 

liefeiewiee —(o) 33 L.J.C P 199,28 B. 314,8 
W B. 327, ii. 

0^6) Forfeiture bij tenant—Inteidwa to delet- 
vniia lease—No act shomtuj such tntentwn 
—Whether sun can be brought befoie any 
such act ts done. 

Where a plaiiitilT neither proved iioi alleged 
that, before bunging his suit for electing a 
tenant, be did any act showing his intention to 
avail himself of the forfeiture, on which the suit 
was based, and determine the lease, held that 
the plsiintiff was not entitled to rely on {he 
forfeiture. Venkataramana Bhatta v. Gundu 
Raya, 4 M.L.T. 221 = 31 M. 403. 

Aknold Wiiiin, c j., AKu Bknson, j 

Beference 33 C. 339 = 3 O.L.J. 274, F. 

(27) Bight oj zemindar to include “ Piralla- 
uarii ” cess t»i the paltah. 

The cess called “ Piratlavaru ” oess, being a 
mer| voluntary contribution, the landlord is 
not entitled, as of right, to insist upon the oess 
being included in the pattah la). Gutta 
Venkatasubbanna y. Raja Yenjotl Oovinda 
Krishna Yaehandrula Ya Yarn Bahadur, 4 
M.L.T. 438. 

Munno AND PiNHKY, JJ. 

Reference .—{a) 28 M. 43, b\ 

i(28) tenant building on zemindar's laid — 
Noh-intervention of zemindar’s ayeat — 
Aoguiescence —it'sfqppef. 


Landlord and TetUMt—(Continued). 

Where one person builds on the ].ind of 
another, an abstinence,by the owner will not be 
suAcient to raise an equitable e<.toppel against 
him. In addition to the abstinence <fii his part, 
there must be a mistaken belief in the builder 
that the laud was his own. Muhammad 
Umardaraz Khan y. Haru, A.W.N. (1908), 
282. 

Kaiiamat Husain, j. 

References —21 A. 496; 10 A. 328,27 A. 338 ; 
29 A. 658, A.W.N. (1881), p. 114,20 A 248,1 
E and I.A. 129 , 1 .V. 182, lefetied to, 

(29) Water-rate — Increase—Absence oJ expiess 
covenant in lease, as to aiiifitioninent — 
Rule to be followed. 

ill the absence of ,xny expiess covenant in* 
the lease, as to apportionment of any increase 
lu watoi-ratc, the incie<tsed watei-rate should 
be shari-d, like the local and village classes, be¬ 
tween the landlord and the ten.int Sri Raja 
Kandu Kuri Seshamma Garu v Sooram 
Balaramaswami, 4 M L.T. 460 

irTl.UUU, J. 

(;)0) Consti uction of deed — Cess, habilityto 
pay—Cess Act (IX li.C. of ISfiU), S. il— 
Mohurari lease. 

.\ perpetual mokuiari lease implies that the 
toii.tncy IS permanent, heritable and transfer¬ 
able, and that the rent is fixed in peipctuity 

It IS open to the /emiudai and the tenure- 
holder to liontract themselves out of the pro¬ 
visions of S, 41 of the Bengal Cess Act. 

Where in a poipetual mokuiari lease the 
rent was fixed by a clause which runs . —“ At 
varying jamas, to wit, at an annual uniform 
jama of Bs. 1,580 from 1284 to 1291 (Fash) and 
at an annual uniform consolidated jama of 
Bs. 1,685 of the cun eat coin from 12y2(Fasli) 
together with abwab such .is felaiut foi Dusserah 
.uid lloli, Purkha, Sail, Boad ccsS, Public 
Works cess, etc., all of which are included in 
that very sum of Ks. 1,586.” 

Held, that the contract does not provide 
for the (iontingency which happened in this 
case, namely, an increase iii the amount of 
cesses levied by the State. 

• 

Held, also, that if any additional cess is im¬ 
posed or if the amount of cess is mcrea^d, the 
incidence of the new burden must be regulated 

3763-41 
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Landlord and TwMt—(Continued). 

according to the statute. Mahanand Bahai v. 
Manmat Sayedaniisa Bibi, 12 O.W.N. 164. 

I 

MOOKEBJBK and CARPKB82:, 33 . 

«, 

(81) Notice to qmt—Demand of increased 
rent or ejectment in the alternative. 

When a landlord wrote to the tenant asking 
him to come to an agreement wuh bun to pay 
increased rent, and concluded by saying “ other¬ 
wise I shall take stops to eject you*and hence 
you consider this as 15 days’ notice expiring 
with the end of this month,’' 

, Held, that this was a good notice to quit. 

Qanga Das 8il v. Ananda Chandra Boy, i3 

C.W.N. 146. 

STiarHKN AND HOI.MWOOI), JJ, 

(32) Suit for posbesstpn by tenant against 
landlord and persons claiming inolwaram rights 
under him—Court-fees See Court Fnks Act 
(VII OF 18701, No. 8, 17 M.L.J. 478. 


Landlord and Tenant— (Continued), 

pattah being dispensed with. Bee Act VUI or 
1865 (MADiiAh Rjint REcovKuy), IJo- 6 
M.L.T. 280. 

(40) Decree against landlord, if admissible m 
evidence against tenant See Sale CEimricATE, 
No. 1, 7 C L.J. 884. 

(41) Morfg.ige b\ tenant of absolute occupancy 
holding—Surrender by tenant of the holding to 
landlord-Landlord accepting rent from 
mortgagee in possession—Effect on equity of 
redemption. See MowtoaiiE (Cht rurcTryBY), 
No 2, 4 N.L.R, 57. 

(42) Dcni.il of l.indlord's title—Subocquent 
receipt of rent'from tenant—Effect on foifei- 
tnro. See Tbansfeb or PnopHKTY Act, No 78, 
12 C.W.N. 587. 

(43) Lease excciitod by tenant in the name 
of a benaraidar—Benamidar’s right to sue for 
lent. Sec Kvidknce Act, No. 84-6, 31 M. 4C1. 


(.83) Suit for ejectment—Notice to quit— 
Tenant at will—Agricultural holding—Notice 
addressed to tenant as trespassei if legal. See 
Ejectment, No 1, 7 O.L.T. 107. 

(84) Party cultivating specified laud in ques¬ 
tion—Proprietary title See Act II or 1901 
(N.W.P.). No. 13. 5 A L.J. 71. 

(33) —, effect of non-payment of rent for many 
years on relationship of. See Sanad, No. 1. 7 
O.LJ 202. 

(36) Suit by landlord to recover possession of 
land after tenancy - Trespasser getting into 
possession during tenancy—Jurisdiction of 
Mamlntdar’s Court. See Act If or 1906 (Mam- 
latdar’s Ool'bts), No. 1, 9 Bom. L.R 1179 = 32 
B 46. 

(87) Mortgage of revenue paying land with 
possession—Mortgagee to receive malihcuia by 
way of interest and a certain rate within a 
hxed time, or to get actual possession in case 
of default—Relationship of landlord and tenant 
not thus created. See .Tubisdiction (of Civil 
AND Revenue Coijkts), No. 9.17 P.W.R 1908. 

(38) Land acquisition proceedings-Appor¬ 
tionment of compensation between landlord 
and tenant—Presumption of permanency of 
bolding from uniform payment of rent. See 
Act Vinor 1885 (Be^jual Tenancy), No 9, 
12 C.V^.TS. 432. 

^39) .AooeptiiBce by landlord of muohilika exe- 
\dttted by tenaht—Whether it is evidence of 


(44) Tenant of lands in a joint raah.il taking 
a mortgage with possession of ,i share therein, 
liability of, to pu\ rent as tenant to the Jam- 
hiirdar. See Act XXII or 1886 (Rent), No. 1, 
11 O.C. 7,5. 

(46) Tenant building structure on land ad¬ 
joining demised land—Eorfcitme of tenancy 
See Lease, No. 2,53 P.R. 1908 

(46) Sub-division of holding—Rights of pur- 
cbabcr—Landlord's title not questioned. See 
Act VIll OF 1885 (Tenancy, Bengal), No. 17, 
8 D.L.J. 161. 

(47) Landlord, even if an influential one, is 
not presumed to be m a position to dominate 
the will of bis tenants. Sec Undue Infllence, 
No. 1, 8 C.L.J. 135. 

(48) Execution of mucbilika by tenant^ 
wbethoi operates as acknowledgment of rent 
due—Admission by landlord through his pleader 
that claim was barred—Effect. See LiMiTAfiON, 
No. 11, 4 M L.T, 83. 

(49) Acquisition of tenant right by one of 
several co-owners. See Co-ownebh, No. 2, 
4 N.L-R 120. 

(4U-a) Attornment by donor’s tenant to donee 
tinder unregistered document. See TbanbfAbof 
P fiOFKRTV Act, No. 81, 4 M,L.T. 827. 

r 

(^) Leasee’s failure to renew lease—^Forfei- 
turff. See Tkansfee op ruopfeBTF Act, No. 76, 
4 M.L.T. 316, 
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Landlord and Tenant— (Concluded). 

• 

(51) LesBor and lessee—Payment of rent by 
lessee in good faith—Liability of the lessee to 
pay rent to the nghtfol owner. See Tuansi-'mr 
OP PitoPKRTV Act (IV of 1882), No. 9, 10 
Bom. LiB. 1190. 

(52) Co-sharer landlords colloctiog share of 
rent separately—Whether separate tenauoy con¬ 
stituted. See Red. VIIT op 1819 (Pctni), No, 1, 

8 G.L.J. 554. 

(53) Presumption of permanency of holding 
—Case where it may be lej^illy made. See 
Ejf.ctment, No. 5. 8 C.L.J. .513 

(54) Under-ryot m possession having paid 
rent due by ryot—Surrender by ryot—Effect of 
such surrender dn landlord’s claim to kJias 
possession. Bee Act VIII op 1885 (BuniiAI, 
Tenancy), No. 14,13 C.W.N. 97. 

(55) Contract between landlord and tenant 
modifying provisions of Act as to interest on 
arrears of rent Sec Act VTll op 1885 (Benoai. 
Tenancy), No. 12, 13 C.W.N. 9.1. 

(66) Entries in batwara jtaiiets .is to rent 
payable by tenant, whether eviileiico .igainst 
tenants. See Act V oi’ 1897 (Partition), No 2, 
13C.W.N. 93. 

(57) Uiider-propnetor acquiring supeiior 
proprietary rights—Merger of mider-propnetary 
tenure. See Mebgkb, No 1, H O.C. 188. 

(68) Belalioiiship of See .lunisuicTiON op 
Civil anu Beyenlp: Courts, No. 11, 5 A L.J 
30. • • 

(59) Laudiord’s proportionate liability to pay 
wator-rate—Water supplied at tenant’s request. 
See Madras Act (VIII op 1865), No. 2-o, 18 
M.L.J. 503. 

(60) —See Lease. 

Landlord and Tenant Aet. 

Sgp Act VIII op 1869 (Bengal). 

Land Registration lot. 

See Act VII of 1876 (Bengal). 

Land Revenue Aet. 

(1) —See Aci' XVIIT op 1881 (C. Pro.) 

(2) —See Act III op 1901. (N.W.P. and, 

Oudb). 

(3) —So^Act XVII OP 1887 (Punjab). 

Land Revenue Code. * 

See Act V op,1879 (Bombay). . 


Lease. 

(1) Condition for paijme.U of rent tn advance 
—Svit by purchase) of demtsed properly 
foi rent — Begislraiion — Notice, 

0 

Certain property was leased for a term of ten 
years, the lease containing a provision to the 
effect that, if at any tune during tbo currency 
of the lease, the lessor should demand any por¬ 
tion of the rent in advance from the lossee, the 
latter should be bound to pay it on obtaining a 
receipt. SuTisequontiy to the execution of this 
lease, the demised pioportv was sold by auction 
111 execution of a decree. The auction pur¬ 
chase! sued the loHsce for rent, but was met by, 
the plea that the rent (daiined had been paid 
to the lessor in advance under the ttfhns of the 
lease. Tho b'dse was registered, and it w.is 
found that the auction purchaser had not made • 
inquiri of either tho lessor or the lessee, as to 
whether or not any rent had been paid in 
advaTicc, according to tbe terms of tho Ic.ise. 
Held that, under these cin umstances, the 
plaintiff w.is not entitled to recover. Hand 
Kishore v. Anwap Huasain, A.W.N. (1908,)- 
13=5 A.L.,f. 91=3 M.L.T. 195 = 30 A. 82. 

Stanley, c.l, and Bukku't, j 

(2/ Tenant bmldiny siructure on land adjoin¬ 
ing demised land —Forfeiture of tenancy — 
Condition and terms of the lease 

Where ,i lease proiidad that the lessee should 
not erect any structure on tho portion adjoin¬ 
ing that leased out without the lessee’s permis¬ 
sion, held, that by the ejection of new struc¬ 
tures without permission, the lessee did not 
forfeit his tenancy as tbe piovision relating to 
iion-interforence was not a condition of tho 
lease, but only its torm. 

A forfisture may be ituurredfor a breach of 
any coieiiant only in case the lease contains n< 
condition oi proviso for re-entry for a bre.tcli 
of such covenant (a). Miran Bakhah v Aziz 
Bakhah, 53 P.R. 1908=106 P W.R. IW. 

Lai. Chand, .t. 

liefere.we .—(a) 26 M. 167 ; 28 A. 400, 11. 

(3) Lessor and lessee—Contract of lease — 
Suit for specific performance—Suit fot 
possession of immoveable j^operty—{/imi¬ 
tation Act (A'T of 1877), Arts. 113, lU, 
Sell. TT. 

Whore the lessors contracted to give posses¬ 
sion to the lessees but did not do so, an& tbo' 
lessees brought a suit for possession, more,than 
three years afterwards, held, that, the suit was. 
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l«eate— {Continued) 

one for the specilic pei-fotinanco of the ooutr.ict 
and was governed bv, Art. JIH, and not Art. 
144, Sell. II, Limitation Aet» and the suit was 
barred Viv time. Charna v. Bans Lai, 5 
A.L.J. 5'29=A.W.N:. (1908), 245 = 4 M.L.T. 
445. 

.\1KM\N AND K^K\MST HuS\1N, JJ. 

(4f Lease, unregistered, uflien admissible in 
evidence—Transfer 'jf Vro^eihj Act (A' u/ 
1882), Ss 107 and l3()~Lien~ Charge — 
Assignment. 

Wlirn'i' a lease which rer]Uires registration is 
, not legistored, it (iinnot bo put in eiidome. 
But, if parties to It have acted upon its terms, 
if cort.iii]*eour&e of eondut t Las lieen pursued 
by eithei which, in point of fact, constitutes 
the relation of landlord and tenant between 
them, and if, in put nuance of that reliition, one 
party has deposited moiu\\ as security foi the 
due perforniaiKC of covenants in the lease, 
then a poison suing to rccovei the ino-iev 
deposited mav give ihe lease ni cMdeiue foi the 
purpose of proving his tight to icoo.ei the 
deposit 

The adimssioii of the lease for such puipose 
does not oontravein the provisions of the 
Rogisti atioii Act, hetiuise it is used foi a 
colliiteral puipose 

S ItiT of the Traiisfet of f’loport' .Act does 
not say that, if parties without any lease 
conduct themselves towards each other as if 
they are landlord and ti naiit, and nionoys pass 
from one to the other in puisuaiieo of that 
conduc t upon the understanding that it tvill be 
repaid in a e.ertam event, there can be no right 
to recovei that money. In such a case the 
right to rccovisi arises, not upon the lease, 
because according to law no lease exists, but 
upon an indopend'‘iit eijuity arising from the 
conduct of the parties and founded upon the 
law of estoppel. 

The mere fact tlial p.irties have described a 
transaetion as a ‘ lien ’ or ‘ cliarga ’ cannot 
deprive it of its real nature, if in substance the 
transactic/h is an assignment. Where a creditor 
purports to create a lion or charge on the debt 
due to him m favour of another person, the 
word ' lion * or ' charge ’ has no moaning except 
as giving the lattc'r a right to recover the debt 
from the debtor. The transaction is in reality 
one whereby the owner of what in English law 
IS called a chose in action transfers it to another. 
Avdeship S«vii y. Syed BlPdar All 

Khan, 10 Bom>L R. 1140. 

OSAKDAVAfeKAH AND BaTCHKLOE, JO. 


Lease — (Continued). ^ 

(5) Accession to teased> land by nllutmn — 
Riyht of lessee—Transfer of Property Ait, 
S 108 — Difference betueen lands tempo¬ 
rarily mil 'dated and those becoming part 
of a river bed. 

By a lease-deed, the lessor gave a lease of 
his jaghir land to the plaintiff, which provided, 
after giving the measurement of the land, 
that the leasee would lie entitled eveiy season 
to cultivate them, both /.acha and paho, and 
appropriate all produce realised from the- laud, 
as also from tices, pasturage and fishing. At 
the foot of the deed, the boundaries of the 
jagbir weie given, and the boundaiy to the 
cast was state'd to be the iiver Indus. Suhsc- 
ciueiitly ‘200 jerebs of land wore washed away by 
the liver, and later on a piece of laud about 
‘2,000 jerebs was added to the jaghir by the river 
having receded. In a suit bv the plaintiff foi 
enfoic irig bis right to the ac'ccssions, the defend¬ 
ant contended that the jaghir was subject to 
large v.inations in area, through the action of 
alluvion, diluMoii and dereliction, ,uid that all 
accessions were held and enjoyed l>\ him as 
part of the jaghir. 

Held that the laud in dispute was included 
in the term “ kacho ” and thac the plaintiff was 
entitled to such .iccession, not onh under the 
lease-deed, but also under S. lOH, Transfer of 
Property Act (a). 

The owner never loses his pjopnetarv right 
111 the land that is merely inundated , it always 
rj'miiins his land and the water oxerjtis not 
part of a public rivet. But when land has once 
become the bed of a public river, it ccsises to 
be the property cif the former owner until it is 
again lestored b\ the river, .irid even then he 
can only assert bis right, if he can clearly 
idcntifv the l.uid (b) Seth Asandas v. Mip 
Hassan Khan, 2 Smcl L.R. 1. 

LlA'ASi J C., AND CkOITC'H, A .T t . 

References —(a) 8 B. ‘25(> and ‘25 W. t?, liX), 
R (6) 2 K.H.C H. H45 (147). 4 I.A. 402 and 18 
W R. 113, R. 

(G)—of co-parcenary land foi seven years by 
lambardar without consent of co-sharers, 
whether valid. See Lambakdaii vm) Co-shaubr, 
*No 1. A.W.N. (1908), 5G. • 

(7) Suit to set aside lease of eo,,parceiiary 
property—Jurisdiction, Sec Jurisdiction (of 
Civil and Kevknub Courts), No. 8, A.W.N', 
(1908), 77. . 
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Lea w—(Continued). 

( 8 ) Dem.al of title of ttiiidlord by one of mjvo- 
ral joint lessees—Tonapts not obtaiiung posses¬ 
sion of whole area leased to them -Beference 
to lessor—'No satisfaction—Taking lease of 
portion from stranger iii possession—.Porfeit- 
uw. Seo TuANSFun of PBoenirn Aor, No. 78, 
12C.W.N. 587. 

(9) LosM'e agieoni" with lessen topai lessoi’s 
lent to superioi landloi-d—Default—Sale of 
lessor’s lutorest by supenot landlord—Exe- 
eution of decree—Suit In lessor against lessee 
—Sale not the natiiial e,on&equ(j«pe of lessee's 
default—Duti of lesaoi to pa\ lent—Lessee 
not liable for value of propert\ See Limii’\- 
TioN Act. No. 81, 12 C.W N. 1128 * 

(10) Execution ofrdocree of Rent Court—Suit 
foi jKissession and cancellation of lease—Lease 
made after passing of \gra Ten.inc\ Act— 
ValidiL of lease. See Act XTT of 1881 (Rfnt), 
No. <2. 5 A-L..! 472. 

(11) —grautc'd bv Receiver—Piopei uniieilv of 
aggiieved parties to set it aside is to institute 
.1 regulai suit .igamst receiver and lessee— 
Arrears of tent or interest due under granted 
bv receiver cannot be de.ilt wilh in iiitor- 
loeiitorv application See Rkckivru No, 2, 12 
C.W N. 102 5 

(12) Deeds esocuted bv piopiietarv body 
owning vill.ige sliamilat land cieatnig ntii'iarra- 
ridari lights—Deeds eoiistitiitcd perpetual lease 
—Deads not binding on owners who did not 
join ill then execution. See 0i stoms (Pi nmah 
—Shamiuvt Lvnd), No. 1, 189 P L R. 1908. ^ 

(Id) Lessoi and lessee—P.i\ment of rent liv 
lessee in good faith—Liahilitv of lessci* to pay 
lent to rightful ownei. See Tiiansfrk of 
I’KO i'KRTY Act (IV of 1882) No 9 10 Bom. 
L.R 1190. 

(14) Unregistered dastak allowing plaintitT to 
taka possession of land for cultivation—-Doca- 
uieiu not a lea.se withinG. 17 (d) Registration 
Act, S 80 Rko. XI OF 1825 (BuNi.Ai. Alh vlo^ 
ANii Diiii’viON), No 1. 8 C.L.J. .5H8 

(15) —if contract—Tenders, calling of, if neces- 
sarv See Si-f.cipic Relief Act, No. 18-a. 18 
C.W.N. 129. 

(16) See Landloiu) AKi) Tenant 

(17) See Thanbkeu of Pbofebty Act. 

(18) Lessiift or representatives, eSect of con¬ 
sent of, on position oLtoiiaiit by sufiecaiice hold* 
mg over and on that of his representatives. 


Lease—(Cio icludedi 

See TuANhFEii of Pkofeuiv Act, No. 79, 18' 
M.L.J. 26. 

(19) Liabilitv of lessees atcor traiisfer^if their 
rights foi rent—Lessees holding pormaiiefit 
leases included under term See Tkankfeb of 
Puoi'BBTv Acr, No 7.5.12 C.W.N. 7->4 

(20) Ooiieiurent leases ol same proiiertv — 
Landlord entitled to recover rent onlj as against 
the second lessee. Seo LANiiLoiin am> Tf.nas 1 , 
No 17. A W.N. (1908), 1.52 

Legacy 

(1) —ch.iiged on inninne.ilile jirojieitv —I’lo- 
1 peitv uioitgHged In cxeeutor who \\.is also 

lOsidiLin legatee L.ipse of time in paving 
leg.icv—Executoi whether .letiiig with legatee's 
consinil See E\e( FTofi \o 2, 12 I'W.N 
99'5. 

(2) Spenbi 01 dciiioiisti.it/ive—Non-iderap- 
tion oflrgai/v See Win. No. 12 lil9 PH 
1908 

(4) Testator beinieathiMg ti> widow hie interest 
in iiieome of eeitain portion ol estate—Legatee 
(widow) not mentioned in will as executrix, 
whether entitled to piobate See PisonAi’i,, 
No 1,7’? 1908 

Legal Ppaetitioners Act. 

See Vor XVlll or 1879 

Legal Reppesentative 

(1) Deeree against Ifmdn widow--Keversion 
aiy hells of the widow s husband resisting exe- 
(iition against Iheni on the ground that they 
were not the legil iepre.seiitatives of the widow— 
Procedure. See ('iv. I’lio Codi . No 189, 
A W.N. (li»08), 92. 

(2) Puie.hasor at auetion-sale in exetiition of 
. 1 . decree 011 a second mortg.ige—Liabilitv to be 
joined as representative of )udgmeiit-dcbtor by 
.1 first mortgageo-deereo-holder m exetution of 
his decree See On. Pun. 0 oi>f No. ri7. 1 
Smd L.R. 1,58 

(.‘3) Dispute as to who is—under S 807, Civ 
Pro. Code, nature of. See Civ. Piio Cook, No. 
227, A,W.N. (1908), 1.89. 

(4)—of creditor not in existence—.Ilebtor ready 
to pay. See ConT ii ACT Act, No. 1,4 M.Ti.T. 
83,5. 

'Legitimacy I 

—of children born as issfte of fifth marriage 
by a Mahomedan m preseiici' of four li'4lng 
wives. See Mahomedan Law (Makbiai^e), 
No. 1. 6 P.R. 1908. 
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iLettevs of Adminigtration. 

a) hettffrs of admiimlrdtion~~Joint family 
—Probate and A^dmin^atration Act, S. 4 
—Separate prc^erty—Daughter, right of, 
in preference to first cousin 

Held, th»t letters of admmiBtration cannot 
be granted.in respect of joint fomilv property. 

Held, further, that daughters ha\e a better 
right to letters of administration in respect of 
the separate property of the deceased than a 
first cousin. Ajndhya y. Haggamat Ram 
Dalya, 11 0.0. 101 (B). 

Ohimiku. j c , \Nn K\ans, a.i.u 

(2) Administrntio k bond—Sureties' liability 
—Letters of administration obtained bif 
fraud—Jbjffei't—Hisappropnatien by gran¬ 
tee—‘Sureties not parties to fraud -lieno¬ 
cation of grant. . 

Although letters of administration have been 
obtained bv fraud, so long as the grant remains 
unrevoked, tho-gr.vntee, to-all intents .tnd pur¬ 
poses, remains the administrator, and lie alone 
represents the estate, and his receipt', are v.ilid 
discharges for all monies received by him as 
administrator 

For his acts and dufanlts as adniiiiistratot his 
sureties, though thein'.elves not jiarties to the 
fraud or cogiiistmt of it, .ire li.ihle. Dehendra 
Nath Datt v. The Adminigtratov-Clenera) of 
.Bengal, 12 G.W.N. 802 (P.C.) 

Loitn Macnauhtvn, Loud Jamks os Hkiu!- 
sxmn, Loun Atkinson, .Siii Anrurit Hi oni i; 
AND Sill AitTHrn WinsoN. 

(■!)—'luust bo obtained licfore suit. Sec I'lv. 
Piu). Com., No 7d, 1‘2 U.W N. 7‘IH. 

(4) —de boms non —Coui't fea* See Goi ler 
Prk!8 Act, No. 14, 4 L.H B. 255 

(5) Propel person to administer estate' of Bur- 

mesa Buddhist—Whothci such letters esonld be 
granted to am person othi r than the w idow or 
widower of the deceased. See Act V or 1881 
(Probatk and Administbation), No. 1 4 

L.B.R. 29S. 

(6) Whether widow, to whom testator lie- 
•queathed life interest in portion of properties, 
entitled to Letters of Administration with will 
annexed, in respect ot her interest,* See I’lio. 
BATR. No. 1, 78 P.UB. 1908. 

Letheri Patent 

8s XS -App^cU und$r—WheiJter nttninei 
to povits iiffiired. 


Lettepg faimt—{Concluded). 

I 

On an appeal from a judgment of the two 
Judges ot the High Court who have ^Sered in 
opinion, the appeal is not confined to the point 
upon which the learned Judges dilferod, and the 
whole case is open on the appeal. K.Y.8. Sheikh 
Mahomed Ravuthev v. The Britigh India 
Steam Navigation Co., Ltd., 4 M.L.T. 110 
(P.B.) - 18 M L.J. 497. 

White, c.j., and Wallis and Sankaban 
Naib, jj. 

Eeferenoe —11 M.L.J, 10, F. 

(2) Ss. 28, ‘>8, noope of. See Hioh Coubt, 
No. 1, 4 M.Ij.T. 186. 

t. 

Lettepg Patent (Bengal). 

S. 15—Order of remand passed by a single 
Judge of High Court—Whether “judgment’’ 
—Appe.iil. See Civ. Piio. Code, No. 315-o, 35 
0. ia)6. 

Lettepg Patent (Bombay). 

(1) Cls. JO mid ,VJ — High Court — Disd- 
plinary jurisdiction—Order suspending a 
pleader from practice—Leave to appeal— 
Privij Coimcil, 

No .ippeal lies bv right of giant .igaiiist .in 
order of the High Court under cl 10 of the 
Ijetters Patent, as it is not in the nature of .i 
final ludgmoiit, decree or order under cl. 39; 
and, theicfore, the High Court has no power 
to giant leave to appeal The aggrieved party 
must procei'd bv way of pot'tion to His Majesty 
the King foi le.ive to appeal. Oanegh S. Dand- 
t'ate V. Goyepnment Pleader, 10 I4oin. R. 
2) =^32 B. 106^3 M.L.T. 131. 

Knioht and Macleod, jj. 

(2) Cl. 15—Ordoi passed by a Judge sitting on 
the Oi'iginal Side of High Court requiring secu¬ 
rity from woman—Judgment. See Civ Pno. 
Code, No. 239, 10 Bom L.R. 337. 

Lettepg Plitent (Calcutta, 1865). 

(1) High Cowl. Jjeiters Patent, 186b, \Jl. I'J ; 
whether an nbjection that no leave was taken 
under Cl 12 can be waived—Letters Patent, 
1865, Cl. 12—Registrar, pomr of, to grant 
leave under Cl. 12 of the Letters Patent. 

The Registrar has no power to grant leave 
' luider Cl. 12 of*the Letters Patent, 1865*(a), 

If the defendant is served and takes any step 
m the action except moving to se? aside the 
slrvioe of writ on him, he waives the objection 
' of want of jurisdiction on the ground that no 
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Lettepi Patent (Calcutta, 186S)— 

Seavo under Gl. 12 was properly obtained and 
cannot be hoard {b). A. J. King v. Secpetary 
4)f State*foF India in Council, 7 G L.J. 441 ^ 
35 C. 894 = 12 C.W.N. 705. 

Plktchkr, j. 

References: — {a) 6 O.L J. 405, folloiec'1, (b) 25 
■Q-B.D. 244 and 19 L.J. (Q.B), 257, referred to. 

Xlbel. 

(1) Newspaper hbel —Publication for public 
benefit—Fair and bona fidS ioinment, what 
constitutes—Administration of justice, how 
far matters for comment—Allerfations of 
facts to be distinguished from comments ■ 
Imputation of^rtminal offence not comment 
— Privilege—Matters per so libellous — 
Want of justification, effect of—Dafamation 
of a class—Eights of individuals of the 
class-^himitation—Judge of fact and law, 
duty of. 

The admiinstration of instieo is ,i matter for 
lair and bona fide discussion, but newspaper 
writers have to be careful as to the language 
they use, and it is essential for them to dif¬ 
ferentiate between comments and allegations of 
fact in which latter case, either the tmth of 
such allegations, or privilege must be estab¬ 
lished in order to successfnlh defend an action 
for the publication of the libel liiipiitiiig to a 
person the commission of a criuiiiial offence 
does not come within the range of fan com¬ 
ment (a). ^ • 

In the case of a libel against a class of per¬ 
sons, if the description in the libel can be shown 
to bo applicable to one of such persons, that 
person may bring an action for damages for 
the hbol (6). 

Several plaintiffs joined to institute a suit 
well within the prescribed period of liifiitation ; 
on an qjijection being raised as to misjoinder 
of parties and of causes of action, the plaint 
was amended by striking out the names of all 
the plaintiffs but one, who elected to continue 
to carry on tho suit so instituted within time ; 
held, the suit was not barred (c). 

Per HkEiNGTON, J. —A Judge in this country 
exercising the function of a jury would ha 
bound to difoot his mind to those considera¬ 
tions to which, had be been summing up to a^ 
jury, he would have been bound to direct their 


Libel— (CoRfinued). 

minds. A.8. Barrow v. Hem Chandra Lahiri, 

12 C.W.N. 490 -35 C. 49,5. 

MaCI.KAN, C.J., AND HABlNaUDN AND 
PI.ETCHKB, JJ. * 

References —(a)4P..and F. 202^(223); 42 
J.P.P. 424 ; 11 App. Cas. 187 (190); 4 P. and P. 
988 (1006) and 31 L.J. Ex. 13,8 (136), followed. 
(6) 1 H.L.C 637, followed, (c) 1 y.B 771, 
followed. * 

(2) Privilege—Trade protective society — 

Information as to position of business men ' 
supplied to subscribers for consideration — 
Volunteering of information—l^elfare of 
society not served by such business— 
Amencan authorities, value of. 

The defendants cairuid on the business of a 
tr.ido protective society, their business con¬ 
sisting in obtaining information with reference 
to the commercial standing and position of 
persons in the State of New South Wales and 
elsewhere and lu oonimuiiioating such informa¬ 
tion confidentially to the siibscnbets to tho 
ageiici 111 response to specific and confidential 
inquiiy on their part. 

Held, that the defendants are re<xllv to be 
regaided as volunteers in .supplying the mforma- 
tioii which thev profess to have at thoir dis¬ 
posal, and their motive in carrying on the 
busmoss 18 self-mtercst. 

That having regard to the method which 
will be iiatumlly adojited m carrying on snob a 
business, it is not for the welfare of the society 
that the protection which the law throws 
around communications made in logitmiato 
self-defence or from a bona fide sense of duty, 
should be extended to communications made 
ftoin motives of self-interest bv persons who 
trade for profit in the characters of other 
people. 

In cases which are near the lino and in 
cases which may give rise to a difference of 
opinion, the oircumstanoe that information is 
volunteered is an important element for con¬ 
sideration. 

♦ 

Held, in an action for libel brought against 
the defendants by a firm m respect of whom 
the defendants had made communications ^ a 
subscriber, that the same were not made on a 
privileged occasion (a). 
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Libel - (Concluded), 

AmoricAii nuthontien not foUo\\od. Macin¬ 
tosh V. Dnn, 12 C.W.N. 1053 (P.C.'. 

Lon]>t Chanceluok, Tjobd Ashbourne, 
Lord MACNAonTHN, LoBr> Robertson, 

Lord Atkinson and Lord Cow.ins 

«. 

Keferences . —(o) 1 C.M. and R 181 (193) and 
1 De. (t and S. 13 (28), rehcd on 

(3) Whether action for libel or Mander will 
lio against accused persons defending themselves 
—Whether .and when rejilv to notices of action 
;ire priMlcgod—Whether such .lotioii will he 
against judges, counsel, wituos.sos or parties for 
words written or spoken during proceeding ; 
before Court or legal tribunal. Sec Toirr, No 4, 

, 18 M L.J. 353 

Lies 

(1) Company—FiXpeiiditure, mcuired bv 
agent before winding up order, coming with¬ 
in S. 2‘11 of the Contract Act—Agent's right to 
lion on properties and goods m possession. Sec 
CoNTiiACT Act, No. 36, 3 M.Ij.T, ‘217, 

(‘2) —cTKtted bv S, 13, cl. 4, Putni Regulation. 
1819, how extinguished—Collector’s order, 
whether necessary—Recourse to rcgulai suit 
whether essential—Extinction of lien, effect of 
—Lien, creation of statute—Whether statutory 
hens can be created by consent—Mere treat¬ 
ment of under-tenure-b-ilder b\ l.indlonl as 
usufructuary enoumbnvncer, whether sufficient 
to create statutory lien See Rei. VfU oe 1819 
(PuTNi), No. 3, 7 C liJ. 604 

(3) Document providing for ri'-paymeiit of 
amount advanced when mortgage is redeemed 
without making it condition precedent to 
redemption Whether document creates addi¬ 
tional lien on property. See Act XVIII oj" 1884 
(Punjab Coobts), No .‘l-a, U>7 P.L R. Uias 

Light. 

Right to—Substantial interference—Cause of 
action, when arises. See Easement, No. 1. 12 
C.W.N. .519. 

Limitation. 

(1) Appeal— Time ^,ent in remeur — 

Iton—Act IV of 1872, S. 16 (af—Value of 
structures added after ^lurchase. 

Hbld that, in computing the period of limita¬ 
tion^ for an appeal tht time spent in prosocating 
a mview should be deducted (a). 


I Limitation—(Continued). 

Held also, that in makAig demand of security 
under S. 16 («i) of Act IV of 1872, the value of 
the property as it stood at the time of 5,1110 can 
only be looked to, and not the value of improve¬ 
ments made by the vendee after puichase (b). 
Jagat Ram v, Jacob, 66 P.W.R. 1908 

Robertson, j. 

Liefereuce-i .—(n) 183 P.R. 1888, h'. (b) 91 
P.R. 1892, F, 

(2) Possession o/ land o,i donee dyinq without 
heir tn male line—Cause of actum — Art,- 
Hi, Sch II to kJimitntio i Act ,VV' of 
1877 — Plaiiiti(f to suee.eed on strength of 
his Own title. 

Field, that ii claim for posse'ssion of immove¬ 
able property on the ground that it was gifted 
by plaintiff's ancostois and that on failure of 
the donee’s male line pl.uiitiff is entitled to 
succeed by custom, is barred by limitation if not 
brought within twelve \e.ais from the date on 
which the donee dies leaving no hen ni the 
male line. 

Held, that plaintiff is to succeed on the 
strength of his own title and not on the weakness 
of that of the defendant. Badap Din y. Kale 
Khan, 6'3 P.W.R, 1008 

ClIATTEllJI, J 

(3) Aj'peal—Deposilt uj aj.^ieal in the box put 
up fur the jkurjjose -Proiwr piese.ttalion - 

>. Sufficient cause -Indian Limitafiun Act 
XV of 1877, S 5—Civ. Pro. Code (Act XIV 
of 1882), S. 5il—Important question of 
law—Puiijab Courts Act XVIII of 1881, 
S. 70 (b) — Hevision. 

Held, that, depositing a memo of appeal in 
the box put up bv an Appellate Court for the 
purpose, amounts either to a proper presenta¬ 
tion of it to the Court or is under second clause 
of S, 5 of the Indian Limitaiioii Act (XV of 
1877), a sufficiont cause for not presenting it 
within the time prescribed therefor , and that 
the presumption is that it has been deposited 
therein by the appellant or by any other person 
duly authorised on his behalf. 

Held, also that whether the circumstances 
disclosed in a particular case constitute a 
sufficient cause so as to bring it within the second 
jltragraph of S. 5 of thg Indian Limitation 
Act XV of 1877 is an important question of 
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LimiiftttoB—(Cun^intMd). 

law utid^r S. 70 (5) *(a). Melft Mai t, Natha 

Bloch, 71 P.W R. 1908. 

Rattisan, 3 . 

Beferencei: — (a) 101 P R. 1890 and 29 A. 

618 . R 

(4 1 Mortgage mthout possession ■ by way of 
conditional sale of ancestral property by a 
childless proprietor—Mis loidow ‘elhng that 
imperiy along with other and parting with 
its possession—Suit by reversioner lo rec v- 
er—Expenses for “ Chelum ” ceremony no 
necessity — Art. I of ^ehedule to Punjab 
Act I of 1900 — Art. 141 of second schedule 
to Act XV of 1877—Applicability of the tuo 
article discussed * 

On tho 2nd December, 1886, R mortgaged 
hiB ancestral holding of 528 canals, 15 marlas 
by way of conditional sale, for Rs 1,200 to 
T, tho mortgagor retaining possession. R 
died aliout 1887. On the 7th November, 1889, 
hiswidaw sold the holding and some other 
land in addition, to T for Rs. 2,000, made np 
of the said Rs 1,200 pins some interest there¬ 
on and Rs. 700 on account of a mortgage by 
herself which included Rs. 600 alleged to have 
been borrowed for her husband’s “Chelum.” 
On the 7th November, 1899, T’a sons re-sold 
tho whole of tho land for Rs. 3,000 to K. 

About the end of lf)01, R’s widow died and 
G ro\ersioner of B sued the sous of T and K tor 
possession of the land. 

Held, by the Full Bench that (a) so far as 
the sa^ by the widow is concerned the snU is 
governed by Art 141 of second schedule 
to the Indian Limitation Act (XV of 1877) and 
is within limitation , and (6) it is beyond time 
as regards the mortgage by R. The pro- 
visions of the Punjab Act No. 1 of 1900 apply 
to this part of the case and under Art. 1 of its 
schedule the reversioner’s right to contest the 
validity of the said mortgage is barred. The 
tnorlifage is not nfierged in the sale by the 
widbw and the mortgagees are entitled to fall 
back on, and to keep it alive for their own in¬ 
terests and can hold the property until the 
said sum of Bs. 1,200 is paid to them accord¬ 
ing to the tenns of the mortgage-deed (a). 

Ramarki.—Defects in framing Punjab Act 
I 1900 pointed out and itg early amondmqpt 
recommended. 

flif{<i*by the Division Bench that a debt in- 
oucred by a H^omedan widow for exgenses 


Limitation—(Continued). 

of her husband's “ Chelum" (i,e , the 40th day 
of death ceremony) is not binding on his re¬ 
versioners Khiali Ram T. Galab Bhan, 70 
P.W R. 1908 (P.B). 

Reid, Bobebtboh and Rattigan, 33 . • 

References (o) 71 P R. 1898,90 P.E. 1904 
(P.B.), F. , ✓ 

(6) Executor when debtor, time does not run 
—Limitation Act, S. 10—Civil Piocedure 
Code, *S 50 — Bat for limitation—Ground 
to (jet over this bar may be changed subse¬ 
quently. 

Whore an executor who owes money to tljp 
deceased accepts the executorship, his debt be¬ 
comes at once assets, and ho is leeponsiblo for 
the amount of it. In that case no limitation 
would rim as Ion? a.s he remained executor oj 
dux], whichever bu 2 ipeue<l first 

When a plaintiiT docs satisfy tho requirements 
of b 50 of the Cix Pro. Code by stating what 
IB, m his opinion, the ground upon which he in¬ 
tends to get over tho bar of liuutation, he ought 
not to be pu'oli.ded from taking another, 
and not inconsisii-nt, gromid, should ho be later 
advisedth.it the latter is the truogiound (u). 
Yakub Ebrahim Sayani y. Bai Rahimatbal, 
10 Bom. L.R .846, 

Beaman, j. 

Reference —(a) .81 C. 195, dissented from.. 

(6) -Mortgage—Possession of joint immove¬ 
able property given in execution of money 
decree by one co-sharer to decree-holder until 
payment of decretal amount—Sale of his 
own inteiest by another co-sharer to strangvr 
—Suit by vendee to eject decree-holder, 
Indian Limitation Act (ATF of 1877), Art. 
138—Adveise possession—Amendment of 
plaint not allowed. 

R and others in execution of their money de¬ 
cree applied for attachment and sale of land 
belonging to J and S. In July, 1882, J made 
over to R and others, the whole land to hold 
until the amount of their decree was repaid to 
them the produce being taken as equivalent to 
the interest on the decree money and revenue. 
S sold his share m the land to L who on 13th 
July, 1900, sued to eject R and others as 
trespassers ignoring the mortgage altogether. 

Held, that J’s making over the land, under 
the above ciroumstanpes, to B and others in 
July, 1882, was tantamount to mortgage of thft,, 
land. 


3763-43 
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limitation— (ConltntMd) . 

Held, also, that L's claim ob laid ih barred 
’ by lunitatiou in both ways: 

(1) If there was any 'defect in the authority 
of J to effect the mortgage, it has been cured 
by tlie adverse possession for twelve years, of the 
mortgagees (decree-holders) to the extent of 
their mortgt' 3 ^ interest: 

(2) If the mortgage be altogether ignored as 
unauthorised, Art. 1S6 of the second schedule 
to the Indian Tdmitation Act XV of 1877 
applied, as S was out of possession when he 
sold his share to L and was entitled to claim 
it on the date it was lost b\ the mortgage 
effected by J. 

PraoHoe^'—Plaintiff’spravor to be allowed at 
this stage to amend the claim to one for rodemp- 
<tion was rejected on the ground that ho had all 
lUong strenuous!} fought to recover the land 
without any payment. Lakhmi Chand v. Ram 
Chand, 69 P.W.R. 1908 

ChATTKRJI AXU JollNSTONK, JJ. 

(7) Appellate Court fin-dinc/ plaintiff'i claim 
to he barred by limitation—Starting point 
for limitation also to be fixed. 

Where a lowoi appellate Couit holds the 
plaintiff’s claim to be barred by limitation, it 
must also find the starting point of limitation 

KollJpaFa Subbayya v Koliipara Pltchayya, 

S M.L.T, 309. 

WHITK, C.J., AND WaI.Mk, J, 

<8) Claim for damages for tion-deltvet y of 
goods—Plea of limitation hosed on a special 
covenant between the parties—Clause 14 
of the Indent—Its construrhon and appltea- 
tnhty—Dm date of draft explained. 

Whore, m a claim for diunages arising out. of 
non-delivery of goods, a cl i.use of the Indent 
provides that “no claim or dispute of any 
sort whatever can be recognised if not made in 
writing svithin 00 days from duo date of draft ’’ 

Reid, that the clause does nut applv where 
the goods indepted for arc uevor dcliveiod and 
no draft has been drawn fur them , the words 
“ due date of draft ” do iidt mean the date on 
which draft drawn for goods shipped, had ship¬ 
ment been effected, would have fallen due. 
Tftnnn Lai v. Behari Lai, 54 P W.H. 1908- 
127 P-L-R. ISOii 

Beip, t. 

• « 

(9) Advene j^ssessioi. -eiLimited interest- - 
Right of, fermanenl tenant-~-Begistration 


Limitation—(Confinued). 

Act, Ss. 17 ai^4t9—V,nregv^red lease, ad- 
mMbility of, fo prove adverse poeseseion. 

A person can acquire, by adverse poSsession, 
a limited interest such as that of a permanent 
lessee (a). 

Where auverse possession of certain lands by 
the plaintiff, as a permanent tenant, for the 
statutory period, is the transaction to be proved 
in a suit, an unregistered permanent lease can¬ 
not bo received as evidence of such transaction 
(b). Subbayya y. Haddoletlah, 17 M.L.J. 
469—3 M.L.T. 187. 

Bknson anu Walms, S 3 . 


References —J^a) 27 B. Sl.'i, R. (b) 27 B. 516 ; 
25 W.R. 211, Diss., 2 R.R. 642, R. 

(10) tjimitation for application under S, ^06, 
Civ. Pro. Code~Civ. Pro, Code, S. XOO — 
Revision, wlieiethe lower Court declined to 
< aired a clerical error — Civ. Pro, Code 
S. 6t!2. „ 

« 

Held, that no question of Imiitatioii arises 
with icgard to action under S. 206, (iiv. Pro. 
(’ode* (tt). 

Held further that, where thi' lower t’ourt 
declined to cArrcct a manifestly clerical on or 
capable of correction under S. 206, (hv. Pro, 
(’ode, it constituted a failure to exorcise piris- 
dictioii which could he interfered with in revi¬ 
sion liy the High Court (5). BItal Prasad 
y. Abdup-Rashid, 11 O.C 208. 

(IjlVKVKN, J C. 

f r 

References —{a) 11 B. 284 | 10 M, 51; 21 0. 
259. 4 A. 23; 9 A .364; .38 W.R. 746; L.R. A. C. 
.547 : ] Ch. 386, R. . and (5) 7 A. 276 ; 8 A. 519 
and 13 A. 78. li. , 16 M. 424. D. , and 6 A. 125 
and 15 A. 121, F. 


(11) Execution of muchalika by tenant, 
whethe* operates as ac?,mwledgfnent of rent 
due—Admission by landlord through his 
pleader that claim was baried--Hflect.*‘ 

The execution of a muehalika by the tenant 
operates as an acknowledgment of the rent due. 


Where an admission of the landlord through 
his pleader that a claim was barred was contrary 
to the fact such admission was held not to be 
binding on the lan'dlord, Kajana Ranga Row 


y. Venkatapama Aiyep, 4 M.L.T. 8.3. 

4 

Bensos and Sakkaban Nair, jj. 
References :-22 M. 802 ; 29 M. 656, P. 
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Limitation—(OonlintMdl). 

(12) Kon^joinier, 9bjection as to~^Objection 
to be taken at the earliest opportunity— 
Oo^e ofCvoil Procedure {^Aet XIV of 1881^, 
S. 34. 

Where a defendant does not talre any objoc- 
tion as to non-joinder of necessary parties .in his 
■written statement but does so upwards of six 
months afterwards, and the plaintiff thereupon 
makes an application for the names to bo added 
which is done after the period of limitation for 
the -suit had expired, held, that the suit is not 
barred by limitation as the defendant’s objec¬ 
tion as to non-joinderjnot having” been made at 
the earliest opportunity ought to have been 
•disregarded with reference to^S. 34, Code of 
Civil Procedure Hazari Hal v. Bhawani 
Ram. 5 A L.J.* 554=A.W.N. (1908), ”240-4 
M L.T. 447. 

Airman ani> Obifpin, jj. 

References :—29 A. 311, D. , 2(5 A. 528 and ‘28 

B. II, k. 

(13) —provided m S. 42 of {’hotanagpur fjaiid- 
lord and Tenant Procedure Acft, whether appli¬ 
cable to suft by assignee from auctioii-purchasei 
of permanent tenure to recover possession from 
landlord—Period during which shit prosecuted 
bona fide in Court without jurisdiction to be 
excluded in computing limitation, though ex¬ 
tension of lime on that ground not .isked in 
plaint. See Act I op 1879 (Chotanaopuii Tjand- 
LOBD AND Tenant Pbocedcbb Act), No. 1, 12 

C. W.N. 617. 

• • 

(14) Sale of immoveable property—Property 

purchased by decree-holder—Deciee-holder fail¬ 
ing to obtain possession of property after sale 
confirmed—-Propertv in the hands of judgment- 
debtor—Suit by decroo-holdor’s assignee for 
'possession of land barred by R. 244, C.P.C. See 
Civ. Pbo. Code, No. 142, .5 A.Tj.J. 285. 

(15) Whether application for execution of 
deijoe, on the last day of twelve years succeed¬ 
ing the date of the decree, within time or barred. 
See Execution op Decree, No. 11,11 0.0.57. 

(16) —of rent suits—.Pnslec year—Rent due on 
the, last day of bhadra. Se" Act VI H of 1885 
(Bengal Tenancy), No. 32, 7 O.L.J. IOC. 

^7) Guardian ad htem, of defendant-zo- 
■spondent, not made party to appeal until after 
the period of limitation for filing appeal— 
whether appoa^ barred. See Guabdia|i ad 
X4TBM, No. 1, A.W.N. (1907), 290, 


Limitation— (Cent invert). 

(18) —.three years’ rule of, m fieh. Ill, Art, 2, 
cl. (5) of the Bengal Tenancy Act—Applicability 
to suits to recover money payable in respect of 
forest rights—S. 184 (1) of Tenancy Act—Obli¬ 
gation of Court to dismiss suit See .4 .ct yiH 
OP 1885 (Benual), No 24, 7 C.L..T. 1.52. 

(19) —saved bv apjihc-ation fof^ execution, 
though defective, contauinig pravei foi notice 
under S. 248, C.P.C., enabling cxecutKiii to 
proceed. See Limitation Act, No. 133, 18 

14. 

(‘20) Application lo continue pieiious pro¬ 
ceedings in execution, not a fresh application 
in execution See Execution op 1 iecrke, 
No. 4, A.W.N.(1908), .39 • 

(21) Suit to enforce mortgage bond hi ought 
against a mortgagor and she sons of his dece.aB» 
ed biothor, a eo-raoitgjigor, more than six years 

' after the due date of the bond, bailed by—as 
against clefend.ints other th.iii the surviving 
mortgagor See Hindu Ijaw (Alienm’ton). 
No. 15, 7 C.L.J. 195, 

(22) Dutv of Courts to consider i)Uestion of 
limitation svu motu and to be ai.i|uaiuted with 
the .11 tides and othci provisions of the Act# See 
Limij-atton Ao'i, No, 2, 27 P.R. 190H. 

(23) —for execution of decrc'epassed on appeal 
—Civ. Pro. Code, S. ‘2130. See Exi'ci tion of 
Dkcuee, No 7. 34 C H74=7 CJjJ. .-tOS 

(24) Sexei.il jilanmlls instituting sun within 
time—Ohjeetion a*- to misjouidor c.f parties 
and causes of action—Amendment oj plaint by 
stiikmg out names of ail plaintifii^ but ono— 
Suit b\ sole plamtilT, whether haired. Roe 
Libel, No 1, 12 C.W.N. 490. 

(25) Where two .irtides of Limitation Act 
govern a (,asc—More particular and specific 
article governs the case. See Limitation Acre, 
No. 49, 4 N.L.R. 49. 

(26) —in I'asc' of amended decree—Application 
for execution. Sw Execution of Deobee, 
No. 8, 11 0.0. 2‘2. 

(‘27) Ijast dav of the period fixed foi payment 
into Court of the pre-emptive price expiring on 
Gazetted holiday—Payment could be made 
when Court opens. See Pue-bmption, No, 1,11 
0.0.144. 

(‘28) Presentation of memoranda of second 
apiieala, Ac. See Hion Cou rt Ru lf.8 (Bombay), 
No. 1, 9 Bom. L.R. 1138 (P.B.)-2 M.L.T. 410 
.=32 B. 14. , 
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Limitation—’ (Contt»ue<2). 

(29) Becital containing acknowledgment by 
some of several ]oiut mortgagees—-Effect— 
Recital conoerning only some of the mortgaged 
properties!—Effect. See Mobtgaok (Redkmp- 
TWS), No. 14, 23 T.L.R. 36. 

(30) Deqfep as originally framed incapable of 
execution owing to the inclusion In it of a non¬ 
existent village—Decree amended—Application 
for execution of decree within throe years from 
date of amendment—Application vfithin time 
See Bxkcutiok of Dkoiuk, No. 14, "S A E.J, 
403. 

, (.31) Execution of decree—Application for 
time, whether “ step-ia-aid of execution”— 
Previous affplioation barred—'Notice on judg¬ 
ment debtor—Estoppel. See Exfcotton of 
.UH caiSK.No 17. 8 C.L.J. 193 

I 

(32) Sale of immoveable property under ] 
attachment ordered—No liidders—Notice to 
decree-holder giving him time to pay in fees for 
fresh sale—Decree holder taking no stops—Case 
orderod to be ■,ti uck off —Decree-holder again 
applying for ■<ale —Application not fresh one for 
execution, but one to revive pievious proceedings 
—Application not bartod See Execution of 
Dkcbek, No 20, A.W N <1908), 227. 

(3.3)—for application foi refund of monoj 
realised m exocntieu of a decieo aftorwaids 
reversed m appeal See Rxeci'Tion of Decbkf, 
No. 16, A.W.N. (1908), 206 

(34) Suit for possession—Cause of action— j 
Dispossession—Whether plaintiff must prove 
possession and dispossession within twelve years. 
See Possession, No. 7, 14 Bur L U 200. 

(3.5)—prescribed by S lofi (3), Local Boards 
Act, whether applicable to suit for injunction 
See Act V or 1834 (Local Boabus), No. 2, 4 
M L T. 209. 

(36) Possession acquired on a transfer con¬ 
travening S. 3, Bhagdari Act, 1862—Such 
possession ffAn become adverse and bar suit, by 
individual transferor or his reprebeutatiroa, for 
recovery Bee Act V of 1862 (Bhaiidabi anh 
Nabwadaki), No. 1, 10 Bom. L.R 1128. 

(37) Suit for possession—Limitation a good 
plea, where tenancy not established. Bee 
'Possiabsios, No. 10, 8 C.L.J. 5.57. 

(38) Suit for dower by wife’s heirs when her 
husband is Sixeeutor—Whether husband can 
avail yznsieU of three years' limitation and 
avoid joying dowar. 19ee^ Mahoubdan Law , 
(PARTrstofif), No. 13 C.W.N, 153. 


Limitation—(Concluded). 

(39) Erroneous decision on—Not » sufficient 
groii/id of interference under S. 622, G.P.C, 
See Civ. Pbo Code, No. 356-0, 4 N.L*.R. 184. 

Limitation Act 

(1) S 4 —Presentation, of insufficiently stamp¬ 
ed plaint—Maki nj up of stamp duty, 
subsequent to the pet iod of limitation for 
the suit--Validity of the plaint—Court 
Fees Act, 8. 28--Ctv. Pro. Code, 8s. 48 
and 54 

Held, (1) that the word “ presented " in the 
Plxpln. to S. 4 of the Lnnitatiou Act should 
be interpreted in accordance with the proM- 
sions of the Onj. Pro Code, S 48 , (2) that the 
Court Fees Act and the Civ. Pro. Code should 
be read together in regard to'the presentation 
of plaints and the making up of stamp duty, 
but not with the provisions of the Tjnnitation 
Act, which is not <in Act in pan materia , (3) 
that, under S. 54 of the Civ. Pio Code, and S. 
28 of the Court Fees Act, dofieieucy m stain|i8 
can bo made good by order of Couit, irrespec¬ 
tive of the question, whether, on the date of 
fihng them, the limitation for the suit has 
expiicd or not, (4) that, under S. 28 of the 
Court Fees Act. on the making up of the 
deficicncv'of stamp duty by order of ( ourt, 
the plaint and all proceedings relative thereto 
aic validated from the date of original presen¬ 
tation, even though the limitation for the suit 
bad Biiioc expired and (5) that, once the stamps 
are taken bj the Court, the order (jannot be sub¬ 
sequently set aside, nor the validation of the 
original presentation annulled. Saif Alf Khan 
Y. Fazil Hehdi Khan, 123 P.R 1907=82- 
P.WR 1907 = 3 M.L.T. 63. 

CUATTIOILIEK AND JoiINSTONF, JJ. 

References .—1.30 P.R. 1890,74 P.R. 190.3 ; 3 
P.R. 1893 , 166 P.R. 1888, appr., 27 A. 411,23' 
A. 423, dm., 12 A. 129 (F.B.); 15 A. 65(F.B ), 
24 A. 218 , 19 C. 780 ; 27 C. 814 ; 31 C. 75; 15 M. 
29: 16 M. 78 r22 M. 494 ; 57 B 330 ; 11 A. 241 
(P.C.), H. , • 

(2) S. 4—Plea of limitation not tahen below — 
Claim barred by limitation decreed~~Materi- 

' alirreqviarity whether committed—Punjab 
Courts Act, 1884, S. 70 (I) (a). 

•Where, on a claim barred by limitation bfeing 
decreed by the Courts below, it was contended 
that, the plea of limitation nbt havi&g been 
tak^ beldw, the Goucta had pot committed a 
material irregolarity in failing to deal with it. 
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Limitation kot—iConiinued). 

Held, reversing th« decree of the lower ap¬ 
pellate Court and remanding the appeal for de- 
oihion alter considering the question of Imuta- 
tion, under S. 70(1) (6) of the Punjab Courts 
Act, that S. 4 of the Limitation Act iiupoises 
on Courts the duty of considering questions of 
limitation sue motii and acquaintance with the 
articles and other provisions of the Act is pre¬ 
sumed, and that the question of liSmtatioii 
should therefore have been considered. Bhag 
Singh y. Dharta Singh, 27 P R. 1908--48 
P.W.R. 1908=-142 P.L R 1908. 

Rbid, j. 

-«» f 

(3) Ss. 4 and 14—Claim in time. See Act 
IV OK 1899 (CouKT OK Wahds), ?To 1, 4IM L T. 
321. 

• 

(4) S. 5 — "• Suyifiicnt cause," meaning of— 
Ajt^eal dismissed for default — Mista7,e of 
jjdeadsr, }tow far sufficient cause ” 

The true lUle as to the exercise ol discieiaon 
uudot S. .5 of the Limitation Act is to consider 
whether, under the sperial i ircumstances of 
each case, the appiellant acted under an honest, 
though iiiis,takon, belief formed with due care 
and attention. 

The words “ suaieiciit cause” in 3. 5 of the 
Limitation Act should receive a liberal construc¬ 
tion so as to advance substHutial justice when 
no negligence nor inaction nor want of bo/,a 
fides IS imputable to the appellant (a) 

An appeal was dismissed for de'ault; the 
appellant applied to have the appeal re-opened, 
on the»ground^ that his advocate wrote to him ^ 
telling him that the date of hearing was the 
15th January whereas it reallj was on the 
I5th Docemhet. And it was further found that 
the advocate had reason to mistake the-date to 
he the I5th January. 

9 

Weld, that a fair opportunity must be given 
to the appellant to prove that he had sufficient 
cause for his non-appearance, and if such siifti- 
cie#t cause is made out that the appellant 
would be entitled under S. 558, C.P.C., to 
have the appeal re-opened. Nga Po An v. Hga 
Kyun Bn, U.B.R. (1907), Third Quarter. 
Limitation, L > 

Shaw, c.j. 

Iteference :~(a) 13 M. 269,* BandF. • 

(6) 5# 5-—Inatituiim ofai^eal—ifrongCottri 
— Carelessoe^ or oversight of appMofst or 
pleader—Sufficient cause. 


Limitation kot— (Continued), 

Where an appeal from an application for 
execution of a decree for above Rs. 5,000 and 
costs was first presented to the Divisional Judge, 
who had no pcxjuniarv jurisdiction to hear the 
appeal and who therefore letumed iiie memo¬ 
randum of appeal for presentation to the proper 
Court, and where it was subsequently presented 
to the Chief Court, Punjab, but lytCei the pro- 
senbed period of limitation, it was held that, in 
order to enable an appellant (o successfully ask 
for iiidulgcBfc granted by S. 5, laimtatioii Act, 
he must show not only that there was mistake 
of law, but also that the mistake was made m 
good faith, t.e , with clue c.ire and attention, 
and that the carelessness or oversight .ivoidablr, 
with chic dihgeiiee of the plp.icler, who must have 
realised that the Divisional Cenirt flad no juns- 
diction to heal the case, in not presenting the 
appeal to the piojier Court within the prescnbc'c> 

I time, w'as not a sufficient cause within the 
[ moaning of S. 5 Sant Singh v Qaim, 118 
P R. 1908. 

RiVTTIC.AN ANIl tSUAU I UN, J.T. 

Befere/ices —29 A 848,184 P. If 1889. G(> 
P H. 1891,28 A. 414 A.W.N. (190.8), .12; 34 C. 
216, 13 il. 269 ; 10 A. ,524 . 18 C. (>2 80 P.R. 
1886 , 80 C 829, 10 A .587. Zf 

(6-rti 5 5—Appeal—Civil vacation of Sep- 
tembci' to be observed t/i Itevenw Courts — 
Combined effect if the //.otijication of the 
Punjab Chief Court under S 67 of Act 
XVII of 1884 and that of the Financial 
Commisswners u>/dei S 102 of Act XVI of 
1887. 

Meld, that the combined fcice of the Noufi- 
cation of the Punjab Chief Court udativo to 
Civil summer vacation under S 67 of Act 
XVIIl of 1884 and that of the Financial Coin- 
inissioner in the usual form under S 103 of 
Act XVI of 1887 has the effect oi making whole 
of Se,ptemVic'r ,t holiday for lieveriiic Courts, 
although a Rc^venue Court taking iiclvantage of 
S. 102 (2) of the la.ttcr Act may open for work 
during September, but this cannot deprive the 
litigants of the benefit of S 6 of the Indian 
Limitation Act (XV of 1877). Phulla V. 
Dhanna, 9 P.W.R. 190ft (Rev,). 

James Wilson, p.c. 

(6) S. 5 -Deiiositing appeal memo m the box 
put up by an appellate Court for the purposc-*- 
Proper preseutation—Whether sufficient cause 
for not presenting it w;ithm time, See'LiMiTA- 
Tios, No. 3, 71 P.W.R. 1908. 
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tdmitatioii kct—{Continu$d). 

(7) 8. 5—Appeal proeented on behalf of de¬ 
ceased party—Legal representative brought on 
record—Delay. See Apvkal (GKNEBA.li),No 3 (c), 

18 M.L.J. 461. 

« 

(rf) S. f >—See Otv. Peo. Code, No, 309, 4 
N.L,K, 168. 

V, 

(9) Ss. ,'i and 19 ~ApplicabiliU of the sections 
to the period prescubed by S. 169 of the Ooiu- 
paiues Act See Act VT of 1882 (^ompvnies), 
No. 4, 95 P.R. 1908 

(10) Ss. 5, IS aitd 14—Time necesmry for 
^ obtain%ng copy of decree—Goudtltons under 

■which such l%me will be excluded—Tme 
dunnywhich plnmhfl lia'< been prosecuhpy 
mth due diligence another civil proceeding 
, against defendant—Voulitions under which 

such time mil be excluded—“ Sufficient 
cause" meaning of. 

Ill an appeal aftanist a decision disiuLssiiig an 
appeal as tirao-barrod, the faetn were that, on 
the lOtb Pobruary, 190(), the phiiutiif applied 
for a cop> of the judgment and doeree. The 
head copyist of the District Court was told thfut 
no decree w.is iieoessarj, and so, on the '21st 
Pebnuirv, 1906, ho gave her a copy of the judg¬ 
ment and returned to her the ro'nnsite stamps 
for the decree, telling her that a decree wa.s not 
mqmred. The plaintiff said that she then 
believed tliat no decree was iiecos.s.iry and tlnit 
she took back the stamps She also said that 
she did not think it necessarv- to consult any out' 
on this point, until .she vvent to Binigoon and 
oonsultod a firm of advocates there, who told her 
that a copy of tne decree was required. Accord, 
ingly, an .ipplication was made on the 16th 
Ma>. 1906, and a copy was supplied on the 17th 
Mav. The plaintiff made no application between 
the ‘ilBt Pebmary and the 16th May. 

Two grounds wore taken <m the appeal. One 
was that the time between the 10th Februarj, 
1906, when the plamtifi tiled an application 
for a copt of the decree of the District Court, 
and the I7th Hay, 1906, when that decree was J 
signed and a copy of it given to her, should be 
excluded, as time requisite for obtaining a copy 
of the decree, under S. 12 of the Limitation 
Act, 

field that the period lietweon the 21st Febru¬ 
ary and the 17th May, 1906, should not be ex¬ 
cluded under 8. 12 of tW Linutation Act, as 
every' vronid-be appellant s^uid take steps to 
prosecute his at, her appeal ^th no onneoessacy 


Limitation Act— (Confintied). 

delay; that, if the plaintiff bad gone promptly 
to her oouDsel, she would have been told that 
a copy of the decree was necessary , tdit that, 
where nothing is done for nearly three tnoutbSr 
such period was not a period of time requisite 
for obtaining a copy, and (bat her application 
was not pending after the 2l8t ‘May, as she 
accepted the word of the copyist and took back 
the stamps. 

The other ground Whs that the plaintiff had 
sufbcicnt ground for hot presenting the appeal 
with in the time allowed, and so tbe second 
patagrupb of S. 5 applied She pleaded that 
she was entitled, under S. 14, toexolude the 
time, during which she was prosecuting tbe 
appeal in the Chief Court, and that she was 
misled by her advocates in filaig tlic appeal m 
that Court. 

Heid, that she was not entitled to tbe bene¬ 
fit of S 14 of tbe Limitation Act. 

S. 14 provides that, in computing tbe period 
of limitation prescribed lor any suit, tbe tune, 
during which the plaintiff has been prosecuting 
with due diligence another civil procOeditig, 
whether in a Court of first instance or i n a Court 
of appeal, agamjt the defendant, shall be ex¬ 
cluded, where the proceeding is founded upon 
the same cause of action, and is prosecuted in 
good faith in a Court which, from defect of juris¬ 
diction, or other cause of a like nature, is un¬ 
able to entertain It. 

The true rule is whether, under the special 
circumbtances of each case, the appellant acted 
un(lei an honest,though mistaken,lielief .formed 
with due care and attention. S. 14 of the Limi¬ 
tation Act indicates that tbe Legislature in¬ 
tended to show indulgence to a party acting 
bona fide under a mistake. S. 5 gives the Courts 
a discretion, which, in respect of jurisdiction, 
IF to be exercised in the wsy hi which judicial 
power and discretion ought to be exercised, 
upon principles which are well understood ; the 
words, “sufiioient cause” receiving a liberar 
construction, so as to advance substantial 
justice, when no negligence nor inaction nor 
want of bona tides is imputable to the appellant. 

When a client bona fide accepts she advice of 
counsel as tq. the proper procedure to adopt in 
the coarse of litigation, aud, misled by that 
advice, fails to fide an appeal in time, he is 
entitled to the benefit of S, 5 of the Limitation 
Act and should not be visited with th»sarioas 
penalty, which is involved k tbe rejection of 
his I 
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Limitalloo Act—(Continued). 

JEfeld that the esainoe of S. 14 U that the 
party, not counsel, must be proseouting the 
action '^ith due care and attention and that, 
on the facts, as disclosed in the aOidavits, plain- 
tiS-appellant had not acted with due care and 
attention, when she filed her appeal in the 
Chief Court,- more especially as she did not 
acquaint the advocate she consulted at Uangoon 
with the cause of the previous litigation. Ha 
Tliein Tin v. Messra Foucar Brothers and 
Co., 14 Bur. L.R. 344 . 

Hartnoll, j. 

Refertnces 13 M. 269 ; 34 CT'Slfi and 28 A. 
414, F. 

(lO-o) S. 7—Arrears of profits, suit for, when 
cause of action prose during minority of plain¬ 
tiff. See Act XXII op 1886 (Bent, Cldh), 
No. 4, 11 0 G. 118. 

(11) S. 7 -Bmht of toversionet born after 
alienation to contest its validity. 

A reversioner, boni after an alienation has 
been made, is, under certain conditions, compe¬ 
tent to contest lis validity (a), but he can only 
do so, if the period of limitation had not expir¬ 
ed before the date of his biith, and "Ins suit is 
brought within the period pro.scnbed by lav. 
He cannot, if born aftoi the cause of action has 
already accruod and time begun to run, claim 
an oxteiisiou of tune under 8. 7. Umra Y. 
Ohnlam, 22 P.R. 1907-89 P.W.R 1907 ==27 
P.L.R. 1908. 

Raitigan and Lal Chand, jj. ! 

Mefarences -29 B. 68,24 W.R. 7, U ., a) 5f> 
P.R. 1903 (F.B.), R. 

(12) 8s. 7 and 8~Mimr%ty of one of several 
decree-holders—Extension of time. 

Where one of several decree-holders is a 
minor, he can gpt an extension of time after the 
cessation of his disability and he ina> apply for 
execution of the whole decree (a) Sheikh 
• Jamir t. Svimati Lal Bibl, 7 C.L.J, 808 . 

• RaMPINI and SHABPUDDIN, JJ. 

Beferenees (a) 28 C. 465 ; 20 B. 383; 22 A. 
199, F.; 26 M. 433, not F. 

(12-a) B. 8—See No. 12, supra. 

(13) S. lO — Express trust — Trust for a speci- 

^ fie y)ur 2 >os«—Palla money kept with the 

bride's father con be rcc^ered of any time. 

The filaintiSs were husband and wife. Ort 
the occasion of their betrothal m 1871, | sum 
of Bs. 366, bemg the amount of the female 


LimitatiOB Act—(Cenitnued). 

plaintifi’s poBo or dowry, was made over by the 
husband’s father to the keeping of the wife’s 
father, as a fund constituting her polio in 
accordance with the usual practice prevailing 
in the caste. This fund having lioon pnis- 
appropriated either by tbe onginal trustee or 
after his death by his legal rcpri^ntatives, a 
smt was instituted against the latter to recover 
the sum. It was contended in answer that 
the suit was barred :— 

Held, that R. 30 of Ijimitation Act, 1877, 
applied to the case, and that it was, therefore, 
not barred. 

A suit to recover trust money is a suit tb 
follow the trust property within ^le meaning 
of S 30 of tlio Limitation Act, 1877. 

S. 10 of the Indian Limitation Act, 1877, rc> 
quires, as conditions precedent to its applica¬ 
bility, first, that the suit should be against a 
person in whom propertj has become vested in 
trust for a specific purpose oi against his legal 
roprosentatives or assigns, and, secondly, that 
the suit should be for the purpose of following 
such property in his or tbeir hands. 

The phrase “ trust foi a specific puiposo ” hi 
S. 10, IS merely a more expanded mode of ex¬ 
pressing the .same idea as that convened by the 
expression “ express trust ” of English law. 

It IS used, III the section, in contradistinction 
to trusts arising by implication of law, trusts 
resulting, and tiusts constructive. Bhurabhni 
Jamnadas v. Bai Ruxmani. 10 Bom. L.R. 
i>40-32 B. 394, 

BlTCHKLOll AND IIKA'J'UN, JJ. 

(14) S. 10, Sch. II, Art. 120—Heir suing 
executor for accounts—Executor only liable to 
render accoimts for six years preceding suit—* 
Lunitatioii. See Exkcdtor, No. 1, 10 Bom, 
L R. 117. 

(14-o) S. 10. See Limitation, No. 5, 10 Bom. 
L.R. 346. 

(15) 8.10, Arts. 134 and 144—Sale of immove¬ 
able property of a Religious Listiiulion 
by its Mahant—Suit to recover it by his 
successor — ’Trustee. 

Held, by the Full Bench of three Judges, that 
(1) in the Punjab a Mahant or other similar 
head of a Religious Institution is the trustee for 
the property under his control as Mahant, with¬ 
in the meaning of Art*. 134, Indian Limitation 
Act, XV of 1877 ; that (2) a suit recover 
possession of such property alienated fior value 
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by a Mahaot in excess of his iwwers and m vio- 
laticjuof the trust must be brought within twelve 
years of the date of aliejpation ; and that (3) if 
such a suit is brought by the successor of the 
Mabant wlo made the alienation, limitation as 
against him, runs not from the date of his 
appointment but from the date of his alionatinn. 

Held, also, that the said article js not restrict¬ 
ed in Its application to purchasers in good 
faith, but applied equally to an al-oiyition from 
a trustee for value even if he takes the pjoperty 
with full knowledge that the alienor is acting in 
excess of his powers (a). Mahant Har Gian 
Qev y. Baldeo Dass, 123 P W.U. 1908 (P.B.). 

Olabk, g.J., Chattkiwi and Kaiiudan, jj. 

Befercnces —(a) Civ. App No. 48 ct 1890 
decided on the 19th July, 1898, by Chatter)! and 
Anderson, JJ. (see sri P,W.14 1908^.!0 PR 
1908), diss. ; 89 P.R 190J and 3 P R 1902, 

B ; 20 A. 482 (F.B.) : 14 B -iM , ‘27 B 303, 373 
and .909, respectively, F, , 23 C. .'i.SO , .31 C 314 , 
33 C. 511; 2 C L.J. 547 , 13 M. 277 , 24 M. 471 
and 9 M.L J. 93, b\ 

(16) S. lU—GoinputaUoii uf period ofhmila- 
tion prescribed jor appeal—Time requisite 
for obtaining copy of decree and judgment 
to be excluded 

Under S, 12 of the Limitation Act, the tiiuo 
requisite for obtaining a copy of the decree 
must bo excluded in computing the period of 
limitation prescribed for an appeal, and, also, 
the time requisite for obtaining a copv of the 
judgment, on which it is founded iinist bo uy- 
ciuded (a). Ma Thein yio y. Foucar Brothers 
A COm Ltd, 14 Bur. L.R. 8. 

HABTNOlil, AND MOOUE, JJ 

Beference .—(a) 11 Bur L B. 2'20=3 L B R. 
62, F. 

(16-a) B. 12. Sec Nos. 9 and 10, supra. 

(17) S. U —“ Unable to entertain ” and “ un¬ 
able to decide,” distinction betieeen —“ Some 
other cause of the lihe nature,” what ts~ 
Act XIV ofl839—-Non-8mt—Misjoinder of 
parties and co.it<«.s of action—” Prosecuted 
with due diligence.” 

A plaintiff cannot be said to have prosecuted 
a suit with due diligenw within the meaning of 
S. 14 of the Limitation Apt (XV of 1§77), when, 
owing to^his own negligence or default, the suit 
is BO framed that the Cout. cannot try it out 
oa thonforits. 


&n 

Limltattott Aet— (Cunfihusd), 

An improper joinder of parties or of causes of 
action IS not “a cause of a like nature” coii'' 
tompiated to fall within the meaning fif S. 14 
{a). The Indian Publishers v. Samuel Charles 
Aldrige, 12 C.W.N. 473=35 C. 728. 

Maclean, c.j, Harrington and 
Fletcher, jj. 

References ~[a) C W R 184, 10 B. 604. F .; 
10 C 86; 22 A. 248, diss,; 23 0. 821; 22 M. 494, 

r> 

(18) S J4—Period during which right to sue 
tb suspended, uheUier alluvable. 

An issue was raised liotween co-defendants in 
a suit. One of them got judgment in his favour, 
which howevei w.as uneised on appeal. Then 
the unsuccessful lespondent filed a suit against 
the successful appellant 

Held that the plaintiff is entitled to deduct 
the period, during winch there was a judgment 
of the lower Court in Ins favour (a). 

A Court of justice ought to relieve parties 
against the injustice occasioned by its own acts 
or oversights at the nistauco of the party, 
.igainst whom the relief is sought. Lakhan 
Chandra Sen v Madhu Sudan Sen, 7 C.I. J 
59-3 M.T. T. 90-12 0 W.N. 326-^35 C. 209. 

Maoj.kan, O.J., IIaurington and 
PT.etciier, jj. 

Beferenecs —(a) 12 M T.A. 244, 7 ^I.l A. 
323 (.3.57), F 

(19) 8. 14—Plaint filed within limitation 

ff t 

period—^Ijtave to institute it obtained from 
Registrar—Withdrawn by leave—Fresh suit 
instituted—S. 374, CPC, no bar to fresh 
suit—Suit not barred under section. Sec Civ. 
Pro. Code, No. 234, 12 C.W.N. 921. 

(19-0) S. 14. See Nos. 3 and 10, supra. 

(20) S 13, Sch II, Art. 84—Attorney and 

client—Suit for oosts-rRimitaiion—Order • 
fur taxation of costs, effect of. « 

A suit by an attorney for the recovery of his 
costs falls under Art. 84 of the Limitation Act; 
and an order of the Ccurt for the taxation of 
his costs has not the effect, under S. 15 of the 
Act, of staying the institution of the suit by 
hiiji against his cH$nt. , 

Per Harrington, J.—All the authorities show 
Ihat the taxation of costs is not a oohdition 
whioU must be performed before an action on 
an attorney’s bill may be brdugfat. If that is 
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fio, iw order for taiation oannot aSeot the 
plaiutiff'ii right to bring hig action. Makbam 
Lai Mukerjee v. Nalin Chandra Gupta, 85 G. 
171. 

Maclean, c.j., Hahbincton and Flkt- 

CHBK, JJ. 

(21) S. I9~Conlract Act {IX of 1872), S. 25 
— Agreement to pay a barred debt—Express 
contract—Consuierahon vahd. 

Defendant eiceontod a Sarkhat m favour of 
plaintiff’s firm, in respect of ii barred debt due 
bf him to tbe ffrm, stating tTTat no interest 
was to be paid. Held, that in order to main¬ 
tain tbe suit, It was necessary to show express 
promise to pa\, and not meioly that the inten- 
' tiou to pay was’deduoible from the language 
of the acknowledgment. Held, further that 
to hold that whenever there was a clear ac¬ 
knowledgment of a debt whether tiini'-barred 
or not, that was equivalent to a promi.se to pay 
upon which a suit might be maintained, would 
be to nullify the effect of S 10 of the Tiimita- 
tion Act (a). Held, further that under S 25 (3) 
of the Indian Contract Act, a promise, iiiado 
in writing, and signed by the poison to bo 
charged therewith to p.ay ,a barie.d debt was 
a good oonsideration, but there must he a dis¬ 
tinct promise and not a more acknowledgment. 
Gobind Das v. Sarju Das, 5 A.L.J. 274-- 
A.W.N. (lfK)8), 129 = 30 A. 2()8 

Airman and Kauamat Husain, jj. 

Reference -{a) 33 C 1047 (1053), D. 

(22) S. 19—Acliioieledgnient — E’lSentials* of 
a valid acknowledgment — AcK)wwledgment 
contained in a written statement 

There i.s nothing in the language of S 19 of 
the Limitation Act, 1877, to justify the narrow 
interpretation that an acknowledgment under 
the section must be addressed to the creditor 
or some one on Ins behalf. I 

‘ • * ' 

Ajj acknowledgment contained in an ap¬ 
plication by the judgment-debtor by way of a 
written statement, wherein he said that be was 
unable to pay the amount then, but would pay 
if time were given him, is a valid aoknowledg- 
mont. 

A statement in the course of a written state- 
meift by the judgment-debtor, that. “ I ha'^ 
Asked' tbe plaintiff by a wntteii notice to take 
away tifb sum from a third party with whom I 
bare deposited ti^^at sum,” amounts to a lalid 


LlatitftUon Aot— (Conftrrwd). 

acknowledgment, Shviaivaa Kriahnft Sbiralft' 
kar V. Narhar Khando Khanvilkap, 10 Boih. 
L.B. 374 = 32 B. 996. . 

ChandaVAFKAH and Knight, 

(23) S. 19— Acknowledgment — Motlgagor 
narrating the relationship of murtgayor and 
mortgagee— Mortgagee admitt'Afgitscoiiect- 
ness by signature—Effect of the writing. 

Where a mortgagoi describes his mortgagee 
as such an'& the latter admits lu wriling over 
his signature the correctness of that descrip¬ 
tion, the meaning of the admission is as plain 
as language can make it. Therebi the mort¬ 
gagee unmistakeablv affirms that he is what he 
IS described to be, a mortgagee, juud it is a 
necessary implication from the adiuissioii that 
he acknowlodget, all the legal cotiseijncnces of 
bis position as a mortgagee, one of which i-, 
his liability to bo redeemed 

It i.s iinraateiia) for the p^rpo^os of S 19 of 
the Indian Limitation Act, in what coniicc- 
tion, or for what purpose, the description was 
made, by the mortgagor and admitted as oor- 
rcoi by the moitgagoe, —whether it was oi not 
made m a document which had nothing to do 
eithci directly or indirectly with the mortgage. 
The sole question is whether the writing, what¬ 
ever Its immediate purpose or occasion, con¬ 
tains an acknowledgment ot the liability iii 
dispute Sheikh Mahomed v Jamal-ud-dia 
Mahomed, 10 Bom. L. B. 385 

CllANDAl AllKAU AND K,Vl(iHT, JJ, 

(24) S. 19— Acknowledgiiw.U—-Satural guar¬ 
dian—Computation of Ittmlalioii—Fresh 
start. 

Held, Baiierji and Bichards, JJ, (Stanley, 
C J , dissenting) that when a natural guardian 
acknowledges a debt, such acknowledgment is 
by an * agent duly authorised in this behalf ’ 
within the meaning of S. 19 of the Inmitation 
Act and gives a fresh start for the computation 
of limitation against the minor (a) 

Held, Stanley, O.J., that the relation between 
a guardian and ward is not that of an agent 
to a principal, but that of a trustee to a cesti 
que trust. A guardian is not competent to 
acknowledge a debt due from a minor so as to 
give a fresh start to the computation of limita¬ 
tion. 

The difference between the manager of » 
Hindu family and a natural guardit^ of a 
minor pointed out. Rameharan Das t. Gaya 

3763 48 • 
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PMWd, 6 A.L.J. 876 {P.B.) = A.W.N. (1908), 
176 = 80 A, 422=4 M.L.T. 49. 

StANI.KV, C.J., AND BaNKBJI and RiCHiBDS, 

Heferences-.—(a) 26 A. 598, not F.\ 6 M, 169, 
17 M. 221; 466 ; 26 M. 330 ; 26 B. 231; 2f> 

0. 647.17 « 198 ; A.W.N. (1888), 187, and 11 
H.L.O. 116, li. 

(25) 5. J9 — Smt for ledemptton o/ mortgage 
— fnmttaHon—AchnowUdgtneni of mort¬ 
gagor'a right to redeem 

Held, that in order that an acknowledgment 
bV a moct^^agQi of the mortgagor’s, right to 
redeem shoujd he a good acknowledgment with¬ 
in the meaning of section 1‘) of the Indian 
Limitation Act, 1877, for the purpose of saving 
(imitation it is not nerosbary that such acknowl¬ 
edgment should bo additi^ed specificalK to tho 
mortgagor. Lachhmi Chand v Allah Dia, 
A.W,N. (1908), 220. 

KABAMAT lICbAlN, J. 

References :—33 C. 1047 ; 1 A. 117, and 16 M. 
366, R.; 14 0. 801, and 33 C. 613, not folid. 

(26) 8. 19—Contract Act, S. 35 (3)—Suit on 
balance o/ account—Acknowledgment — 
Fresh promise to 2 ay barred debt. 

In this ease plamtid sued to recover principal 
and interest due fiom defendant. The question 
was whether the claim was within time. It 
was contended on behalf of the plaintiff that 
the suit v/as not barred b} limitation fox two 
reasons ~ (a) because the debt had, from time 
to time, been duly acknowledged, at fust by de¬ 
fendant’s agents, and subsequently, by defend¬ 
ant herself, each acknowledgment being with¬ 
in limitation, and the debt being thus kept alive 
under the provisions of S. 19 of tho Act, and 
(6) because, in am event, the entries in plain¬ 
tiff's books, dated 7th Jeth. 1956 and 27th Bai- 
saich, 1959, which were said to bo attested by 
defendant herself, whose thumb imprehsions 
were alleged to be at the foot of these entries 
amounted to an agreement to pay the monies 
within tho meaning, and for the purposes, of 
8, 26 (3) of the Contract Act, 1872. 

Held, that, inasmuch as the earlier acknowl¬ 
edgments were not proved to have been made 
with 4he defendant’s authority, the later en¬ 
tries, attested by the defendant herself, could 
not sa^ limitation under S. 19 of the Act, as 
they were madeafto* the rKpitjr of the period ol 
limitation prescribed bV the Act. 


Limitation Aot—(Continued). 

Held on the second pefiat, that tbe entries 
were mere balances struck and acknowledgment 
of an existing debt, and at the iitmtftit they 
amounted to an acknowledgment of she amounts 
found to Be due at the time, and that they could 
not be construed as a new agreement between 
the parties witbm the meaning of S. 25 (3) of 
tbe Contract Act. Shankar Oae V. Jasodhan, 
102 P.R. 1908.. 

ClAUK, C.J., AND RaTHOAN, .1 

References —102 P.R, 1905,8 B. 406 ; 72 P.R. 
1879, U. 

(27) 8 19—Claim for balance struck and ad¬ 
mitted—Acknowledgment of liability—No 
promise to pay—Fresh cause of action 

a 

The plaintiffs sued the defendants, alleged to 
be members of a joint Hindu family, (or recovery 
of a debt, contracted foi the benefit of the joint 
faiiiih and due on a hook account On 1st 
January, 1903, A for himself and as agent for B 
and C, his own father and (irothor, whose heirs 
the dofondaiits were, struck a balance of a 
certain amount on account of previous debts in 
the plaintiffs' bahi in his own handwriting. 
The defendants contended, inter alia, that tho 
plaintiffs' suit was not mam tamable on the 
balance of 1st January, 1903, which was merely 
evidence of tho original dealings between the 
parties and did not of itself constitute a fresh 
cause of action. 

Held, on a construction of the entry sued 
upon, that no suit could be founded upon it, as 
It nmountud to a mere aeknowledgment* of lia¬ 
bility in respect of an existing debt and did not 
import a promise to pay the same, so as to con¬ 
stitute a fresh can ^e of action independently of 
tbe debts on which the balance was based. 
Pala Mai v. Tulla Ram, 119 P.R. 1908. 

Rattioan and Shah Din, jj. 

References —8 B. ^06 and 68 P.R. 1904, 
referring to 3 P.R. 1878, 2*'*.; 102 P.R. 1906^B.; 
35 P.R. 1903. D, 

(28) S 19—Applicability of section to the' 
absolute prohibition against the granting of an 
application after twelve years from certain dates 
imposed by S. 230, Civ. Pro. Code. See Exbcd- 
TiON OF Dbcbek, No. 18, 11 O.C. 220- 

« t • 

(29) S. 20—Part-payment of the principal of 
the debt—Hndaraermnt relied on'^io sava 
iimiiaiion, not in debUrr^e handuriting — 
Debtor putting his signature to endorsement 
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-'Whether iuohiviiiature mil save limita¬ 
tion, when debtor can utnte. 

When it has been distinctly found and is 
admitted that the debtor can write, it is iinpos* 
aible to hold that an endorsement written by 
another person and signed only by the debtor is 
an endorsement which as far as was pocsible, 
in his handwriting, and, therefore, w'bich is 
8U/hcient, under the proviso to S. 30 of the 
Limitation Act, to create <i new period of limita¬ 
tion. Santiahwar Mahanta v. Lakhikanta 
Mahanta, 35 0, 818. 

Bheti' and Coxe, jj. ■*■ ■ 

Beferences .—23 0. 646, B.: 7 M. 55 and 76 
and 28 B. 262, D. 

(30) S. 80-A-rPayment towards mtcreU— 
tJvtdence, 

[n order to be entitled to the lieiietitb con¬ 
ferred b)' 8. 20--4 of the Act, the plaintiff [ 
must give liatisfactory evidence that .i payment i 
made before the prescribed period, Wics i-poci- j 
flcally appropriated to intcic'^t; a general pay- ! 
ment is not snfiioient. Jethanand Topandas ' 
T. Lalamal SItalmal, 1 8.L.B. 252 i 

Knight and Crouch. a..i cs ! 

I 

Reference —5 Bom. L.R. S50, F. , 

(31) S, 22 — Pre-emption-suit—Assignment by 
vendee pending the suit—Assignee added as 
eo-de/endant after hinitalion foi suit expir¬ 
ed, effect of. 

S. 22, Jjimitation .Vet, does not apply, where 
the added defendant derives his title from the 
original defendant, tiy an assignment pen^ug 
the suit. The words “when a new plaintiff .. 
added after the institution of the suit," in 8. 22 
ipean a person, who claims in his own right, j 
But when the interest sot up by the added party 
is only derivative, acquired ponding the suit, 
then be is not a new defendant or plaintiff, and 
the case is one merely of continuation of the | 
original suit with leave of Court under S. 372, 
Oiv. Pro. Code, withbut any change in the date 
of iti institution. A suit for pre-emption, there¬ 
fore, is not barred by limitation, by reas m of a 
person deriving title from the vendee-defendant, 
after the institution of plaintiff’s suit, having 
been joined as a co*defendant, after the expiry 
of the stipulated period. Fatteh Muhammad 
T. laid Ahmad, 3 P.B. 1907 »3 P.L.B. 190§. 
LaIi Ohand, 3 , 

Sefertnoes 5 0. 720 ; 23 A. 831; 68 P.B. 
1379; 7 P.E. 1906, B.; 26 P.B. 1908; 25 C.H09, 

D. 


Limitation Aot— (Oonrinwed). 

(82) S. 22—Addition of thirty by Cu»# 
after period of limitation—ffiffeoi-^Ci'rAl 
Procedure Code (Aet A’/T of 188'^), S, SH- 

When, in a suit, a person is addixitfis a party- 
dcfend.iint, at the iustanco of the Court, hfter 
the period of limitation applicable to (he suit 
I has expired, S. 22 of thoLinntatic-ZAct applies 
I and bars the plaintiff’s remedy as against the 
added defendant ( 0 ). Ramkinkar Biswas v. 
Akhil Ohrsidpa Choudhuri, 11 G.W.N. 360- 
(P.B.) -5 C.L J. 242 = 2 M.L T 1.17--35 C. 519. 
Muii.kan, C..T , Hakiiin(.ton, HnE'i'i'. 

Mini A AND tiXlDT, .TJ. 

liefeiences —24 G. 640,4 C.W.N. 459 -27 C. 
540, overruled , 12 0. 642, e.rplainedr, lOC.W.N. 
i 56t-=3 C.I..J. 576, approved 

(.33) N 22—Added iilaintifi—Pvo foima* 

defendant joined as ijlamtijj. 

Where a person, who was at the institution 
of a suit made a, pro /or«ia defendant, is subsi'- 
queiitly joined as a plaintiff. S. 22 of the *' 
Limitation Act does not apph. In such a case 
the added plaintiff is not a new plaintiff ” (a). 
Nagendrabala Debya v. Tarapada Aoharjee 
and another, 8 C.L .T 280. 

StEI'HKN and Hoi.mwood, jj. 

References —{a) 5 C L -J 486.34 G G12 and 
35 G. 519, 7). 

(34) S. 22—Suit by some of the oo-owiior» 
of a 101 111 Hindu family foi rent—Addition of 
I* other parties after the period of limitation— 
Claim, joint and indivisible—Effect. See Civ, 
Pro. Code, No. 14, 7 C,L.J. 251. 

(•35) S, 23—Suit for declaration of right to 
tahe water and of injunction to remove 
obstruction—Applicability of Arts. 120 and 
111, Sch. II—Continuing wrong. 

In a suit for a declaratiou that the plaintiffs, 
as roversioners of a widow who died within 
twelve years (ff suit within the moaning of Art. 
141, Sch. 11 of the Limitation Act, had a right 
to take water for the use of then gardens from 
a canal which was under the control of. the 
defendants, and for an injunction ordering the 
demolishing of a dam constructed more than 
twelve years before the sust for obstructing the 
How of water. 

Held, on appeal that the suit was within 
time, under Art. 120 of the second schedule, 
read with 8. 23 of the Limitation Ao^ as the 
wrong was a continnous one, It was edso 
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pointed out that Art. 141 of Soh II had^o ap- 
,plication to the amt aa it waa merely for decla¬ 
ration and injnnotion and not for posaesaion. 

‘ Goverdhandaa v. Naraindae, l Siod L.R 
236., ' 

Hayward, a.j.c. 

(36) S. ^ -Arts, lao, U2 and I44-~Court 
Fee — Revision—Eehgious t.\shlHtion—Ruit 
for removal of MxUioali and Imam of a 
mosque—Power ofeonqrejaiion tf a mosque 
as regards removal of rnuhetdi—Change of 
religion—Sufficient cause —Cause of at.lion 
when to attsc—\ot continuing 'lorong — 

* Indian Court Fees Act VITof 1870, S 7 
IV (c)—Spcfi/iV Relief Act I of 1877, S 12 
—Punjab Coni is Act XVIII of 1.^84 (as 
amended by Acl A'.YF of 1800), S 70 (6). 

f 

A suit WAS IjK'ught Agiinst the iniitwah 
and imam of a mosque, by soiim jicrsorib on be¬ 
half of the goii'-ial body of worshippers, on the 
allegation that although the mosque bKlougod 
to the Hanafl sc ot, M bad ohangnd bis religions 
views and turned a follower of the Mirza of 
Quadian, four years before suit, and that there¬ 
fore was dibcinaliiicd fiom discharging his duties. 
The reliefs sought were — 

(o) That the defendant be declarorl unfit for 
the office of Imam of the Ma-jid; 

(6) That he be ejected fiom the jiri'pctj 
appertamiug to the Masjid , and 
(c) That he he dihinissed from the office of 
mu twain 

Held, (1) That, since the plaintiffs simply seek 
the removal of the defendant from the ofTicc of 
miitwali. which would involve his ejectment 
from the immoveable pr-iperty of which he was 
in possession in that capacity, and do not seek 
possession of the pr..perty for themselves full 
stamp need not be levied upon the value of the 
said property (al. 

(2) That, it having been found coneurrentlv 
by both the lower Courts that M had turned 
a follower of the Mirza of Quadian m 1891 and 
not four years, before suit as alleged in the 
plaint, the chief Court has no power under 8. 
70 (6) of the Punjab Courts Act to question that 
finding on revision. 

(3) That the suit "was barred by limitation, 
under Art 120 of the Limitation Aot, having 
been^instituted more than six years after M’s 
change of religion m 1*891 when the cause of 
action Accrued. Neither Ai|. 142 nor 144 has 
a»y application to the case. 


Limitation k(it—(Coiuittued). 

(4) That such change ^and the subsequent 
persistent adherence to suqh newly adopted 
views cannot properly be doscrilied as^iconti* 
niiing change amounting to a continuing wrong 
I such as is contemplated by the terms of S. 23 
of the Indian Limitation Act, and that jihe 
plaintiff should h.rve come to Court within six 
years under Art. 120 of the Act, since the time 
when the alleged change lu views occurred (b). 

6) That the general body of worshippers 
have no right to remove a Mutwali .ind Imam 
at Ihcir will .lud pleasure without assigning 
and establishing sufficient cause for such remo¬ 
val Mir Yad Ali v. Mouil Mubarak Ali, 37 
P \V 11 1908. , 

RATnf.M* ANn.SiiAii Din, jj. 

Itefeieiices —fa) .'JG P R 189G, folloued. (b) 
19 C 77G, and 2G M. ll.-t, citei and aj-^itovod. 

(H7) S. 26, cl. (2)—Claim to take plough and 
water through another’s land—No allegation 
of sfveranco—Claim can be based only on this 
section See Rasfment, No 3, 4 L.B.R. 246. 

(3*1) S 2G and Art. 47, Sch. IT—Upper riparian 
owner can acquire casvraont to irrigate his land 
apart from mode stated in S 26—Art 47 does 
not ajiplv to suit for declaration of plaintiff’s 
right to put lip dams in river. See Easements, 
No 6, 35 C. 851 

(39) Arts. 6, 68 and 11.5—Suit for recovery of 
penalty under Madras Local Boards Act See 
Act V OP 1884 (Locai, Boards, Madras), No. 3, 
17 M.L J. .537. 

« i 

(40) Art. 10—Execution of decree—Sale — 
S H16, C.P.C., 1882, sale-certificate grant- 
edundei —Ss. 51 and 89, Registration Act, 
1877—Coj)g of sale-certificate registered 
under S. 89, Registration Act — Effect, 

A sale-certificate granted under B. 316, 
C.P.C , of which a copy has been forwarded to 
the registering officer in accordance with S. 89, 
Registration Act, and duly filed in register of 
non-testamentary documents relating to im¬ 
moveable property prescribed in S. 51 of the 
Act by the registering officer, is not a registered 
document within the meaning of Art. 10, 
Limitation Aot. Fattfh Singh v. OaFopadi, 
142 P R. 1908 (F.B.). 

BuID, C.J., iftoBEHTBON AND RaTTIGAK, W. 

(41) Art. 10—Suit by pre-emptor* against 
tratf ferees—Artiple applicable. See P8B-xaiti>- 
-piON, No. 18, 106 P.B. 1907176 P,L.il. 1906* 
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LImUatioB Act—{Conrtnucd). 

(42) Soh. II, Arl. %—Limitation—P>e-emp. 
Hon suit—Propurty in suit in possession of 
tenant—Property capable of physical posses¬ 
sion. 

Held, tbat property in tbe possession of 
tenants caojiot be said to be capable of phy¬ 
sical possession within the inearing of Art 10 of 
the second scbednle of the Limitation Act (a) 
Ghulam Mustafa t Shahab-nd-din Khan, G3 
P.L.B. 1908 (P.B.)=1 P.W.E 1908 = 49 P.R. 
1908 

Clark, c.j,, Rkih akd GuA'CtSKiui, jj 

Beferences. —(a) 88 PR. 1905; 179 P L.R. 
19a5,’ explained , 24 A. ]8(P.C); 1C P.R, 1902 , 

73 P.R, 1885.48 P R 1884, F 

» 

(48) Aft J1—Dismissal of application under 
S. 278 of Civ. Fio Code for default—Of der 
made without investigation — Applicability 
of the article 

When an application under S 278 of the 
Oiv. Pro. Code is dismissed for default, it is 
impossible to hold that tin re has lieen an in¬ 
vestigation on the merits so as to satisfy the 
test which Art 11 of the Limitation Act re¬ 
quires. To such a case the article, therefore, 
does not apply. Saraba Sabba Rao v. Kani- 
sala Thlnamayya, 17 M.L.J 554-3 M.L.T 
106 = 31 M 6. 

White, c.j., and Mii.leu, j. 

Beferences —29 M. 225, 1 C.W N. 24; 11 
C.W.N. 487, F. 

(44) Art. 11—Decree—Execution—Rcbistahce 
to possession—Obstruction by manager of joint 
Hindu family—Misoallaueous proceedings 
following obstruction—Withdrawal by manager 
from such proceedings—Whether withdrawal 
binding on plaintiffs under article. See Giv. 
Pro. Code, No. 222, 10 Bom. Ij.B. 550. 

(46) Sch. II, Art. 11—Applwation of—Suit 
by person against whdm ofder under section 
MS5, Civ. Pro. Code, is made— Adding 
strangers as parties to the suit after peitod 
of limitation has expired. 

The period of limitation prescribed by Art, 11 
of tbe second sohedule of the Limitation Aot 
(XV of 1877) (=Art. 11 of Act IX of 1908) for 
•uitg under S. 335 of the Code of Civil Prooedurj, 
1882i applies only in so far as it is against the 
person in whose favonr the order was naade. 

Hence, the fao^tfaat other persons also t^ere, 
«Ker th« period of limitation, added as parties 


Limitation Aot— (Continued). 

to the suit, on tbe representation of the person 
in whose favonr the order was made that he was 
only a benamidar for tile parties so added, will 
not bar the suit. Aiyyam Chetti Poonga- 
vanam, 18 M.L.J. 464. * 

VValjjs and Munro, jj. 

(46) Sch. II, Art's, 12, 91,144—Suit for posses¬ 
sion of jiroperty mortgaged :iiid sold during 
muiorit>—Minor—Limitation. See Guardian 
AND Minou, No 6, 11 O.C 346 

(47) Sc/i II, Arts. 13 and It—Civ Pto Code 
(Act XIV of 1882), S. 332~Sint under 
S 332 bf ought iiioie than a year after tfa 
ordei passed undet the section, rut barred. 

On the, 21st November, 1900, .ui order was 
passed, under r^, 332 of the Civil T'rocedure 
Code, awarding possession of certain property 
to defendants The iflaintifls. filed this suit on 
tho 25th Augii-t, 1905, under S 3.32 of the 
Code, to recover possession of the property from 
defendants. The suit was disniissfd, as having - 
been barred under Art 14 of the Limitation 
Act — 

Held, (1) that the suit was not barred under 
Art. 14 of the Limitation Act, 1877. An order 
passed bj a Judge, under S, 332 of the Civ, Pro. 
Code, 1882, is not such an act or order as is 
referred to lu Art 14. A Judge exoicismg his 
judicial functions is a Civil Court within the 
meaning of the Limitation Act and is rot an 
officer of (Government acting m his official 
capacity within the meaning of Art 14. 

Held, (2) tbat Art 13 of tbe Act also did 
not apply to tlie case, becaus’ an order passed 
under S. 332 restoring possession, which has 
been given in execution of a decree, is an order 
made by the Court in execution proceedings, 
and IS not an order of a Civil Court in a pro¬ 
ceeding other than a sine (a). Govinda Bala T. 
Ganu Abaji. 10 Bom L R. 749 

Scott, c.j , and Heaton, j. 

Beference : — (a) 8 M 82, P. 

(48) Sch. II, Arts, 14,121—Noabad taluk, 
incident of. 

Article 14 refers to orders and proceedings of 
a functionary to which by law is given a parti¬ 
cular eSect in favour of one person or against 
another, subject, in tbe regular course, to a 
further judicial proceeding having for its object 
to quash them or set them aside (a). , 

The article has no application where an 
order is null and void and doM not aSict tba 
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lilmitatioB let -(ConNnued). 

plamtiS'B mtereRt, bo that there m no ofeaMon 
rto set it aside {b). 

I 

Where subsequent to the purchsbe of un 
<ontU'o Ho^bad mehal at a sale for an ears of 
revenue by the plaintifl, the term of the taluk 
expired au^^Uoverament resettled the taluk in 
favour of toe defaulting proprietors, and the 
plaintiff instituted a suit for i'ecover\ of posses¬ 
sion of a parcel of land iTiohidcd in the taluk 
purchased, *■ 

Held, that'tbn inle ol limitation .ippliuiblo 
was that embodied in Article 121 and not in 
Article 14. 

A Noiibad taluk is not neco«s.irilA toiiipor.inl% 
settled ; it may be a ix'rinaiieiitly settled one, 
,The re-settlement ot a No.ibad taluk does not 
necessarily mean a settlement with new l.iluk- 
dars ; it mat be an adjustment of the rei onue 
' and nothing more (o). Haqbul Ahmad y. Hara 
Ciobinda Kalal, H C.L.J. 470 
" Mookkiwuk, 

Refereiicas —(o) H B 429, {b) 21 (! (WO 

26 C. 179 (P 0.). 24 A 407, B. (e) 20 C, 792. i; 

(48-oj Art. 14—See No. 47, '<ujiia. 

.(49) Sch. JI, Art 29 — Wrongful tenure of 
movenble p oj^erty under legal j rmtess— 
Stnrtiug iiui.it of hmilatton -Suil for 
eompeusaiwn for tniptoj}er attachment - 
junsdii'tion of Small Cause Courts 

A suit foi conipens,itiou for impropei iittiieh- 
ment is not excluded from the jurisdiction of* 
a Prewdenci Small Cause Court, Such ii suit 
IS however excluded from the jurisdietian of a 
Provincial Small Cause Court b\ Ait Sfi{j]ni 
the Schedule to Act IX of 1887 (a). 

Artt 29 of the Limitation Act is i|uili' gene¬ 
ral in its terms and was intendeil to .ippii to 
all cases of wrongful seizure of iniuesOle pro 
pertv, «nade undi'r legal pror.ess 

The point from which limitation begins to 
run IS from,tlie dale of seisnre of the pioperty , 
and the period of limitation preseiilied is not 
affected by the fact that the plaintiff otijeoted 
to the attachment under 8 278, OPC., oven 
if the object ion proceedings out-lasted that 
period, 

ln’'a; ease like that, the causi* of action is 
complete W soon as thawrongful seixui'e is made 
and tlm eijl^tieDt detention is the act of the 
Court and notninid damages at least are at once 


Limitation let—(ConfinuMl). 

If theta are two articles of the limitation 
schedule which may possibly govern a case, the 
one more general and the other more particular 
and specific, the more particular and specific 
article ought to bo regarded as the one govern¬ 
ing the case {o). Nagoba Y. Madholaia Kalar 
4 N.L.R. 49. K 

Dkakb-Bhockman, j.c. , 

Eeferences;~{a) 24 C. Ifi3; 26 M, 540,24 M, 
83f), A’. (6) 19 W R. 239 (341); 3 B. 74 (78); 26 
M. 640.29 A. fil6, B. (c) 16 0. 25 ; 21 M. 141; 
23 B. 725,26 C. 564; 26 B. 430, R. 

(50) Arts. H9, 36, 49, 62 and lUO-Attach- 
menl-^Wfi\ngful seizure through Court of 
moveable property—Property sold and pro- 
feeds dislributed-~Suit 'for recovery of 
money paid— Limitahon, whether suit bat¬ 
ted by- Oti Pro. Code, 8, 333 

A suit was instituted on the 1st Jute, 1903, 
to recover the value of the paddy crops belong¬ 
ing to the plaintiff attached by defendants 1, 

2 and 3 before judgment, in a suit brought by 
them against the fifth defendant, and sold on 
tlie 10th April, 1900 to batisfy the decree 
1 obtained m that suit The proceeds ol the sale 
were dintulmted among the defendants on the 
Tith Alay, 1990 3’lie pliimtiff presented a claim 
petition when the property was attaihed. which 
was dismissed on the 8th Match, 1900. Ho sued 
to declare his title on the 26th March, 1900, and 
be obtained his final decree declaimg his title 
on the 7th February, 1903. It was contended 
th^at Art. 29. Limitation Act, applied and that 
the -ud wa-. iiarred. not having been brought 
within one vea> from the date of the attachment, 

f/eW bv the Phill Bench (Sankaran Nail-, J., 
dissenting) that the origiua) wrongful seizure 
was the cause of action and time began to run 
from that date, that, whether the article of the 
Tjimitatioii Act that governed the case wag 29 
or 49 the amt was arlmitjliedlv barred, and that 
no allowani e of time is made for the timecjient 
in litigating the title, under 8. 283, (5iv. Pro. 
OcKle. 

Held iier ^riiokl White, C,3 , that the appro-, 
pnate article was Art. 29, since this was the 
only article which referred specifically to wrong¬ 
ful fs iziite under legal process, and thati Art. 

2919 not restricted in its application to cases of 
eousoquentiiil damage, but applies aBo to the 
eadi where the value of the^projKirty itself is 
sought to be recovered ; held further that the 
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Limitation Aot—(OoniintMci)- 

■distinction between Art. 29 end Art. 49 was 
that the former article applied to a case of 
wrongfel seizure made under legal pi-Moss, 
whereas the latter applied when the wrongful 
seizure was made by a private person (a). 

Htld per Sankaran Nair, J., that, so long as 
the propert;^' remained in the custody of the 
Court, the plaintiff could not be said to have 
lost it and was not, therefore, entitled to any 
compensation for its loss, and Art. 29 of the 
Limitation Act did not therefore apply , nor did 
Art. 49 apply; as the suit was not for any speci¬ 
fic moveable property and the- defendants bad 
not wrongfully taken, injured, or detained the 
property. The article that applied, therefore, 
was either Art. 62 or Art 120, and in either ease 
the suit was not-barred (6) Damaraju Nara- 
aimha Ran v. Thadinada Gangaram, 4 
M.L.T. 271 

Abnold Whitr, C.J., Sanrakan Naib, and 

PlSHBY, J3. 

References.—{a) 23 M. 621, F., 29 M. 46, B. ; 
30 M. 12, D. and 8 B. 19, relied on. {b) 22 M. 
478 and 28 M. 621, B.; 30 C 440 and 8 B. 19, 
rafted on. 

(50-a) Sch. II, Art.SH — Limitation foriemo- 
val of trees newly planted by agiove-holder. 

A suit for removal of trees newly planted 
by a grove«holder is governed by Art. 32. (a) 

Manohar Nath y Raghubans Lai, 110.C. 379. 

PiGOTT, J.C. 

Referencesla) 24 C. 160 ; 9 0.0. 109, R. 
and 10^A. 634, D. , 

(51) Arts 32 and 120 — Suit by co-owners for 
establishing a right of way — Limitation. 

Where the parties in a suit to restrain the 
obstruction of a joint way wore co-owners 
of the land in question and not landlords, held 
that Art. 120 of the Limitation Act applied, and 
not Art. 32. 

Propriety of granting injflnotion in a particular 
oase«oD8idored. Chernkura Husaly v. Chepu- 
karo Lakshumayya, 4 M.L.T 278. 

Boddam and Munbo, 13 . 

References •.—'•ii 0. 160 Bud'ko 0. 564, R. 

and X>. 

(Sl-al Art. 36—See No. 50, supra. 

(52) Sch. II, Arts. 36, 39 and dM^Fictitious 
landiord and tenant — Diatraanti^Bemoval 
of crop—Suit Jor damages—Trespass 'Con¬ 
version. 


Limitation ket—(Conitnu$d). 

Whire It was found that the defeudawt had 
set up a fictitious landlord and a fictitious ten- 
ant in respect of the plaintiif's holding, and 
having obtained a process for distraint from 
Court, caused the standing crops on'thehdding 
to be distrained and subsequently cut and 
removed them; ^ > 

Held [Per Rampini, C J. and Gridt, J.)— 
that the plaintiff’s suit for damages in respect 
of the above acts of the defendant fell within 
Art. 36 of the second schedule of the Limita¬ 
tion Act (a). 

Per Dose, J. {contra) —That so far as tb^e 
defendant wrongfully entered on the land, the 
suit was governed by Art. 39 ; aiid’in regard to 
the removal of the crop after it was cut, the 
suit was governed by Art. 49 of the Beoon4 
schedule of the Lmutation Act. Bripati Bar- 
kap Y. Harl Kav, 12 C.W.N. 1090 

t 

Rampini, c.j., and Gdidt a.vt) Dos.s, 

References —(a) 9 C.W.N. 376, F.', 2 C.W.N. 
265 = 25 C. 692, R. 

(62-n) Art. .39—See No. 52, supra. 

(63) Sch. II, Art. M—Limitation —Aftnor— 
Suit for possession of immoveable property 
—Muhammadan L a w—Transfer by de 
facto, but not legal, guardian 

An alienation by a de facto guardian, who in 
not legal guardian of the minor and is not 
authorised by custom to transfer his ward’s 
property, is void, and the suit brought by the 
minor, after attaining majority, for possession 
of immoveable property, against the transferee 
from such guardian, is not governed by Art. 44 
of the second schedule of the Limitation Act; 
for it IB not necessary for the minor to have the 
alienation set aside. Sapdap Shah v. Haji, 182 
P.L R. 1908 

Ci.AnK, c J 

(54) Arts. 44 and 144—Suit for redemption 
brought by a minor twelve years after mortgage 
—Mortgage by one not legally compotent to do 
so—Limitation. See Mahomrdan Law ((Iknk- 
BAl.), No. 1,11 O.C. 1. 

(5b) Sch. II, Arts, ii and lit—Joint Hindu 
family, guardian of a member belonging to 
—Transfer by moUwr purjorttng to act as 
guardian—Suit fur possession brought by a 
minor to recover property alienated vnthout 
necessity, Irmitation for. ‘ 
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Limitation Ati-iCo»t*nued], 

Held, that, lu a joiot Hindu family, the 
mother of a minor cannot bo considered to be 
the legal guardian of tho minor. 

Held, further, that where a member of a joint 
Hiri^u family brings a suit for recovery of 
possession of the property alienated during his 
minority b^V.^is mother professing to act ae his 
guardian, within twelve years from the date of 
transfer, but more than throo years from the date 
of attsining majority, the suit isiiiot barred 
under Art. 44, Bch. 11 of tlie liimilation Act 
but is governed by Art 144. Satrohan Singh 
y. Rajahindar Bikram Singh, 10 O.C. 367. 

* Sandbbs and Grinr.\KN, j c.s. 

Befereiicf" — (a) ‘25 A 407 (P C ), F., 5 O.C. 
m; 33 C. 257, n and F 

(60) Sch. II, Art 45 Alluital aecrettou^ 
Settlement o/khas mahal land — Suit to set 
• aside an order refusing settlement~Reg. 

■ lXofl8J5. 

A suit to set aside an order of the Com¬ 
missioner refusing to make a settlement ol l.has 
mahal land witli the plaintiff who claimed 
settlement of it as an accretion to his jote is 
governed by Art. 45 of Sob IT of the Limita¬ 
tion Act and not by Art 14. Abdul Kadiv v. 
Hamdu Hlah, 12 C.W.N. 910. 

SlEPHKN AND HoLMWOOD, JJ. 

(67) Sch. II, Art 47 — Suit to lecover propet- 
iy, the subject of order under S. 145, Crim 
Pro, Code—Limitation—Starting point— 
Rule issued by High Court against Matfis-' 
trate's order—*' Final otder." 

• For a suit to recover property in respect of 
which an order under S. 145 of the Ctim. Pro. 
Code has been made, the period' of limitation 
tuna from the date of the order of the Magis- 
Itate and not from the date on whioh a rule 
issued by the High Court under S. 15 of the 
Charter Act against the Magistrate’s order was 
finally disposed of. Jagannath Marwati v. 
Ondal Coal Co.. Ld., 12 C.W.N. 840. 

Bampiih and Sbarfuddin, 33 , 

(67-a) Art. 47—See No. 38, supra. 

(68) Sch. II, Art. 49—Qovernment promxstory 
nofM held by defendant for plaintiff— 
Wrongful disposal of notes—Pledge—Sub- 
^uent demand and refusal—Wrongful 
detention tehen commences. 

Tiw*fMendMtt who hold certain Government 
P^mitiory .notes in < ^rtut for the plaintiff, 


Limitation Act— (Continued). 

pledged the same for falsown ptyposes, anff 
later on when asked by the plaintiff refused to 
deliver them up. ' 

Held, that a suit by the plaintiff to recover 
the notes or their value from the defendant 
was governed by Art. 49 of Sob. 11 of the 
Limitation Act, and time commenced running 
from the date of refusal, notwithstanding that 
the defendant bad wronglully parted with the 
notes before that date. 

The detention of the notes became wrongful 
from the date of refusal to deliver them up (a). 
Copal Chandra Bose v. SurendraNath Dutt, 
12 C.W N. 1010 

CoXH, AM) Dosfi, 33. 

Reference —(a) L.R. G C P. 20G, F. 

(68-a) Art. 49—See Nos 50 and 52, supra. 

(59) Arts. 4.9 and 120 —Possessio/i. tehen be¬ 
comes urongful — Possession, claimed to be 
bona fide subsequently declared by Court to 
be wrongful from commencement. 

Defendant claimed to be in possession of cer¬ 
tain moveable:; bona fide , subsequently the 
Court declared, that such detention was wrong¬ 
ful The present suit was more than three yean 
from the time possession was taken but within 
2 years from the time when the Court declared 
the detention to be unlawful Held, the article 
applicable was 49 but not 120 of Limitation 
Act, because the detention was in fact wrongful 
from the beginning though declared by the 
Court to bo so on a later date. Arun&ohninm 
Pk'lal V. Alagianambia Pillai, 3 M.Ii.T, 324. 
Bsnson, 3 . 

Reference —21 0.167, D. 

(60) Art 62—Undivided Hindu family —Mt- 
takehara Law—Realisation of debt due to 
the family—Vnrealieed debts left undivided 
at partition and subsequently realised by 
one member of the separated family—Clam 
of other members. t, 

Where one member of a joint Hindu family 
realises money due to the family the relation 
between him and the other members is not that 
of agent and principal but much more like 
of trustee and ceefuis que trusUnt (a). So long 
aa the family was jomt it oouid not bei siud 
that any part of its property belongsd to one 
member mote than to another. Othememberi' 
casiiot bring a suit contomplatad by Art. 62, 
against him (5). ' 
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liiniitaUen M—lConiinuod). 

A suit by (he other members to recover their 
shares, ia outstandings left undivided at a 
partition of a joint Hindu family, and subse¬ 
quently realised by one member of the se¬ 
parated family is governed by Art. G2 (c). Tara- 
diand t. Pranohand, 4 N.L.R. 84. 

H. V. Dbakk-Brockman, j.c. 

References'. —(a) 26 M. 544 (558), Ji. (5) 32 
0. 527 (533), B, and (c) 6 A. 442; 24 0. 309, F. 

(60-a) Art. G2—Sea No. 60, supra. 

(61) Arts, 6!i, 95 and 97—Suit fur damages 
for fraud—Burden ofjjrb'bf'. 

In a suit for damages based on fraud, when 
it is doubtful at what precise time the fraud 
became known, to the plaintiHs, the onus is on 
the defendant to show that the suit is out of 
time (a) 

A suit CO recover damages for fraud is govern¬ 
ed by Art. 95, and not by Art. 62 or 07, of the 
Limitatiou Act (5), 


Uioitatloa Aef—(CoMitnued). 

whole (a), ljudhia v. Kudjal, 5 A.L.J. 72» 
A.W.N. (1908), 86 = 30 A. 123. 

Knox .\nd Aikaian, ;j. 

References -(a) 16 A. 371, oppfied;*(1907) 
A.W N. ISfJ, , 31C. 297; 21 C. 642 ; dissented 
from in L.P.A. 81 of 1893. ^ * 

(63) Arts. 83,113 and 116—8mt u^n eove- 
Slant tn registered deed of exchange of 
land*—Special contract to indemnify on 
deprivation— \oi a suit for specific jwr- 
formance—Cause of action. 

A registered exchange deed effecting ^an 
exchange of lands stated ; There is no dispute 
in respect of the said lands. If disputes should 
I so arise, the respective party shall be answerable 
to the extent of his private property,” TJie 
plaintiff was subsequently deprived of some of 
the land acquired by exchange and brought a 
suit upon the above covenant more than three, 
but less than .six, years after the date of depriva¬ 
tion. ***“ 


Where a person fraudulently assigned a debt, 
not really existing, to tlfe assignee, held that 
the assignee was not bound to assume the truth 
of the debtor’s case—that the debt was not 
really existing—as sot forth in his written 
statement; and, that time, for a suit by the 
assignee for damages against the assignor, began 
to run from the date of the Munsiff’s judgment 
in the prior unsuccessful suit by the assignee 
against the debtor whose debt was pretended to 
beassigned. PannayilKuttv. Raman Nalr. 18 
M.L.J. 19 = 81 M. 230=4 M.L.T. 80. 

» 9 

Wallis and Sankahan Naib, 3J . 

References —(a) 17 B. 341, B. (6) 27 M, 
843, R. 

(61-a) Art. 68—.See No. 40, supra. 

(62) Sch, 11, Art. 75—Instalment bond— 
Creditor having an option of suing for the 
lehole on first ,default—not exercising that 

« option — Limitaiwn, 

Under the terms of an instalment bond, the 
creditor had an option to recover the whole 
amount, but did not avail Kimself of it. On 
the contrary, he brought this suit for recoiery 
of an instalment, more than three years after 
t]|e date of the first default, held, that the^nit 
waB not barred by limitation. When a bond 
is no^ so worded as to compel a oreditot to sue 
for the whole amount at once on the f rgt de¬ 
fault, he coulfP not be oompelled to sue for the 


Held that, since it was settled that suits for 
failure to pay money according to contract were 
to be regarded as suits for crmpeiisation for 
breach of contract and not as suits for speoific- 
performance. Art. 113, Limitation Act, should 
not be applied to the case ; that, though, in the 
absence of a special contract, the provisions 
above cited may amount to a covenant for title 
and the breach may be considered to have occur¬ 
red as and from the date of the deed (which, in 
this case, was more than six years before the in¬ 
stitution of the Biut), yet as there was a special 
contract to indemnify the party as and when 
the deprivation took place, the plaintiff had, 
under Art. 116 read with Art. 83 of the Act, six 
years from the date when he was actually 
damnified, and that the suit was within time. 
SrlnivftBa Raghava Dikshidar v. Ranga- 
tawmi Iyengar, 18 M.L.J. 477. 

Whitk, C.J., AND Wallis, j. 

(63-a) Art. 84.—.See No. 20, supra. 

(64) Ast. 85—Defendant signing plaintifi's 
accounts—Defendant acting as though the 
signature referred to the whole amount — 
Efieet. 

The defendant in this case signed (he plain- 
tiS’s accounts and subsequently acted as though 
the signature referred to the whole amount. 

Held, that the Judge was justified fhtNati|ng 
the signature of the defendant as anplying 

8763-44 
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Llmltotion iat'-(Ooniinued). 

tlie whole amount due under the plaintiR’s 
accounts. 

r 

Seld, also, that Art. 85 of the second schedule 
was pghtl;f applied to the case and the signature 
of the defendant was a sufficient acknowledg¬ 
ment to sa^ limitation. Pubjnntla Ratnachan- 
drayya v. Llntamltti Narayana Chetty, 4 
M.L.T. 77. 

Wallis, j. 

(65) Soh. II, Arts. 89^110 and 132—Suit for 
account by principal against agent—Contract 
of service in writing and registered—Limitation. 
^feo Accoontb, No. 1, 7 C L.J. 279 

(66) Sch. rU, Art. 91 ■LtmtlaUon~^Suit for 
eancellatton of a deed—Smt for a declara¬ 
tion that the transaction evidenced by the 
deed was fichtious, 

A suit for a declaration that a transaction 
embodied in a particular deed was from its very 
inception a sham transaction is to be dis¬ 
tinguished from a suit for cancellation of the 
deed. The former hind of suit does not fall 
within the purview of Art. 91 of the second 
Bchedule to the Indian Limitation Act Jagar- 
deo Singh y. Phnljhari. A.W.N. (1908), 156= 

5 A.L.J. 421=30 A. 375. 

Stanley, o.j., and Banerji, j. 

References 28 C. 460 & 12 C.W.N. 602, 11. 
f66-a) Art. 91—See No. 46. supra. 

(67) Arts, 91 and 141 — Estoppel—Immoveable 
property left by a Mahomedan—Mere de¬ 
lay or silence in suing not estoppel — Alien¬ 
ation by one co-owner beyond his share— 
No necessity to get the transfer set aside — 
Co-owner competent to recover his share 
within twelve years. 

Meld, that, where a Mahomedan possessed 
of immoveable property dies, leaving several 
heirs to succeed him, and one of them alienates 
the whole or a portion of it exceeding his inter¬ 
est thermo, evety one of the heirs is entitled to 
recover his share within twelve years from the 
death of the deceased under Art. 144 of the 
second schedule to the Indian Limitation Act 
XV of 1877, and is not obliged to sue for setting 
aside the alienation within the period prescribed 
in Art. 91 of the Schedule (a). 

JSsid, also, that mere silence or delay in suing 
without any overt act oi omission calculated to 
mhdealf Alienee orsates no estoppel, and, 
absence end tangible ground, &e 
yttHioi of Umitalton cannot be shortened. 


Limitation Aet — {Continued). 

Practice Purthw appeal being not compe¬ 
tent, it was treated as a petition for ^revision 
under S. 70 (6) of the Punjab Courts Act, 1884. 
Amir Shah and Fateh All v. Haidar Bhidi, 5 
P.W.R. 1908. 

CuArrERji AND Kensington, jj. 

References -(a) 56 P.R. 1897 ; .'56 P.R. 1903 
(P.B.) E., 80 0. 990, D. 

(07-a) Art. 95—See No, 61, supra 

(67-6) Art. 07—See No. 61, supra. 

(68) Arts. 97 and 116—Bieach of covenant — 
Dispossosston of the vendee—Return of sale 
consideration—Registered sale deed. 

A sale deed set out that the property sold 
wa.s unincumbered and there was a covenant 
that if the vendee was dispossessed from any 
portion of the property, the vendor would repay 
a proportionate part of the sale price. The 
vendee was dispossessed from a portion of the 
property by a prior incumbrancer. Held, that 
Art. 116 and not 97, Sch. II, of the Limita¬ 
tion Act governed the suit, and the suit could 
be brought within six years from the date of 
dispossession. Ram Jaggi Ral v. Kauleshar 
Ral. A.W.N. (1908), 185(note)=5 A.L.J. 484-- 
30 A. 405. 

Aikman and Kauamat Husain, jj. 
References. —5 A L.J. 410, E.; 26 B. 760, R. 

{G8-a) Sch. TI, Art, 104—Smt to recover 
, deferred dower when talak pronounced in wife’s 
absence. See Mahomedan Law (Divorce), 
No. 3, 13 C.W.N. 134. 

(69) Art. lO.*), scope of—Construction of article 
conflicting with 8. 43, C.P.C., not to be made. 
See Mortgage (Redemption), No, 9, 5 A.L.J, 
192, 

(70) Art. 106 — Smt far settlement ofparinei- 
ship accounts—Realization of partnership 
assets subseguent to diisolutvm-IAmitation. 

A smt for the settlement of partnership Ac¬ 
counts, in which the plaintifi prays fur the 
partnership accounts to be taken and that the 
plaintifl should be awarded whatever is found 
due to him, with interest, is governed by Art. 
106 of the Limitation Act. And, if such a suit 
is^filed more than throe years after the date of 
the dissolution of the partnership, the suit must 
be held to be barred. * 

If, subsequent to the dissolation, the plain- 
tifl has realized money ly the sale of some part- 
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Limitation Attt-^Ooniintied)i 

ner$bip property, Md the same is entered in 
the partnership books, such entry will give him 
no fresh cause of action, and will not in any 
way affect the period of limitation prescribed 
by Art. 106 of the Act. Vevhomal Sabalmal 
V. Gobindpam Ramdas. 1 Smd. L.R. 169. 

PnaxT AND CnoucH, jj. 

(71) Art. 106—First suit by partner for de¬ 
claration of his right to, and for partition of, 
partnership propert> standing only m ono 
partner’s name—First suit withdrawn—Second 
suit for partition of partnership property st.vnd- 
ing m the joint name of '^aVtners, but not 
included in first suit—Second suit barred by 
Art. 106 being only a suit fon share in partner¬ 
ship dissolved more than three years ago. See 
Civ. Pro. Cod*e, No. 6.5, 5 A L.J. 276. 

(72) Art. 106—Suit, to recoier share of pro- 
filiS—Suit good as suit for onritribntion Hee 
Partnbrship, No. 10, IM.L.T. 475. 

(78) Arts. 109 and 120, applicahiiity of — 
Suit for mesne profits—“ When the profits aie 
leceivod,” meaning of. See Mrsni; PnoinTS, 
No. 6, 8 C L.J. 181. 

(74) Arts. 110 and 116—Suit foi lecovory of 
royalty upon registered document—Article gov¬ 
erning hUit 116, and not 110. See Tiunsfer 
OF Property Act, No 75. 12 C W.N. 724. 

(75) Sch.TI,Arta llj and J32—Ltmitatton— 

AU No. IV of 1882 {Transfer ofPiopertij 
Act), S. 55 (4) (b)—Sn%t bi/ mnrlor to en¬ 
force eltarqe for unpaid balance of punJiase 
htoneij. * 

Held, that a suit for the enforcement of the 
payment of purchase money by sale of the 
purchased property is a suit to enforce a ■-tatu- 
tory charge, difiering from the lien which an 
unpaid vendor in equity possessed for the recot- 
ery of the balance of his pnrohase money, and 
that the article of the Limitation \ct applic¬ 
able is Art. 132, and n3t Art. Ill (a). 

*Oneof the duties of a vendor, as prescribed by 
S. 5,5 of the Transfer of Property Act, is to dis¬ 
charge, amongst other things, all incnnibranoes 
on the property existing at the date of the sale, 
except where the property is sold subject to 
incumbtanceB. Munir-ttn-ninM x. Akbar 
Bhui, A.W.N. (1908), 71=3 M.L T. 3'i4=5 
A.L.J. 243 =30 A. 172. 

fifTAHLEY, C.J., BuRKITT AND AiKMAN, JJ. 

References ;»-(a) 810. 67; 21 A. 464 *ana 29 
M. 305, F; A.W.N. (1891), LW, overruled. 


Limitation Act—(Confinued) 

(76) Art 112—Company—Winding up—Call 
before winding up—Recovery of unpaid portions 
of calls barred—Whether new liability created 
bv S. 61 of Act VT of 1.682 is affected. Bee Act 
VI OF 1882 (Companies), No. 1, 3 M.L.T. 260, 

1 

I76~a) Art 113—See No 63, supfu. 

(77) Seh. II, .4rf<i. H3. lllf^and 144—Suit 
for possession on title of ortharaulyani 

lease. 

* 

In a suit for possession based on the title oi 
an ortkaviuli/am iea.se, the .uticle applicable 
is, neitlior Art. 116 nor Ho, but Art, 141 oi 
the Limitation Act, 1S77 (a). Mogera Nandi Y. 
Parameshwar Udpa, 3 AT L.T. 241 ,=31 M. 51. 
Benson isd iriij kr, jj * 

Reference —(a)l t B.L.R. 312(322) (P.C,), R. 

(78) -tits. 11} .Hid 114—Lessor and lessee— 
Contract of lease—Sun for specific performance 
—Suit for possession of iinmovcabie property— 
Liinitatioii See l.iitRi, Nu ‘t A L.J. 529. 

(78-a) U’t. Ho—hoc No, 40, snina. 

(79) Art nil—'Adoption inherently invalid 
need not be impugned imlonendently of claim 
brought for possesmon of adopter’s estate aftot 
his death. See Maito-medan La\v (Inheritance), 
No. 1..56PWR 1908 

(HO) lie—Application foi pi-rsonal dewee 
against thonioitgagor—LimiUtion. SeeTiUNH- 
FCROF PROJ’i.itrv \c'j'. No .59, .4 W.N. (i‘X)8), 
1G1. 

(81) Sch, II, Art. 116—Iheach of covenant by 
lessec~Smt for ilamayes—RegisteredpoUah 
hut no kabuhyai—Limitation—Failure to 
pay rent due by lessor to superior landlord— 
Sale of lessoi ’s intei est by superior landlord 
—Measure of damages—Conh act Act (IX 
of 1872), S 73(n)—Conti ibutot ij negligence 

A suit to recover d.images for breach of cove 
nants contained in a lea-e, the teems of which 
were embodied in a registered pottah executed 
by the lessor only is governed by Art. 116 of 
Sch. n of the Limitation Act (a). 

Where the lessee agreed 'with his lessor to 
pay the rent due by the tatter to the superior 
landlord but failed, and the superior landlord 
then recovered a decree for rent against the 
lessor and sold his interest m the leasehold 
property m execution of the decree 

Held—That the sale was not the naturid 
consequence of the lessee’s default, as the leseita: 
ought to have paid the rent due to the supeidm 
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Llmitfttioii kot-^Coniinued). 

landlord when he came to know of the Icj^soe's 
'defaalt, and the lessee should not be made liable 
for the value of the ^ropertV sold Qlrilh 
Chandra pai Mazamdar v. Kunjo Behari 
Maid, 12 0 W.N. 02ft=85 C. 688. 

Maci.kan, cj., akd Dobs, j. 

Hejereiices ^^(«) 19 M 52 , 25 M. 50, 25 M. 
6W, relh«d on ; 8 Bom. L.R. 6(>7, diss. 

(82) Sch. TI, Art. llG—Limttahot,—8mtfoi 
ooni^nsation for the In each of a contract m 
teriting registere'l 

A registered mortgage bond provided that 
the amount secured by it .should be paid by 
instaJraents and that in case of default the 
mortgagee would lie entitled to take possession, 
turther, that, should there bo iiiiv loss in the 
recovery of the .tinount due or in dcliveiy of 
poRHeMHion of the mortgaged land, the mcrtgageo 
would have power to realize the amount secured 
b> the bond with interest at 1 per cent, from 
uhe date of the cause of action till repuyofiit, 
either from the person or from the pioperty, 
moveable or immoveable, of the debtor, or from 
the property mortgaged. 

Held that a suit based upon the foiegoing 
covenant to recover the mortgage money upon 
failure of the mortgagor to pav instalments was 
in substance.I suit for compensation foi breach 
of contract, to which the limitation prescribed 
by Art. 116 of the second schedule to the Indian 
Limitation Act, 1S77, applied. Collector of 
Hirzapur ir Dawan Singh, A.W.N. (I'KiS), 
160=5 A.L.J. 4Wi-30A. 400. 

RtAM.KV, (‘J. AND BV^FHTI, J. 

Reference —3 A, 600, li. 

(83) Sch. IL Art. 116 — Limitation—Suit fo- 
comiicnsation foi thf breach of a contract 
in loritina registeieil. 

A deed of sale of immoveable pioperty, duly 
registered, contained a covenant to the eflect 
that in the event of a claim being advanced bj 
a eo-shurer,. or ju the event of the purchaser 
losing any pact of the property in am other 
way, he would be entitled to a refund of the 
consideration and to damages. The purchaser, 
failing to get possossum of part of the property 
purchased, sued for po>isession or in the alterna¬ 
tive for a refund of a proportionate part of the 
oonsideration money add damages. Held, that 
as regalias the latter relief the suit was governed 
by Art, 116, ahl apt by^Art 67, of the second 
iit^ledulf' to th^Indh))) (limitation Act, 1877. 


' Limitatloa Aot-(Co»ft'nued). 

Iful Kunirar v. Chattar Singh, A.W.N. (1908), 

18b=6 A.L.,T. 480 = 30 A, 402. 

4 

StANIiKV, c.j. anu Banubji, j. 

(SS-a) Art. IIG-See Nos. 63,65,68, 74 and 77, 
sup a. 

(84) Aft. US—Suit against adoi-tee byreoer- 
hioner of adopter for possession of adopter's 
property in adoptee's possrssiwi. 

Where property is in the possession of a per¬ 
son as the adoptee of the last male owner, a 
suit by a leversioiier of such last male owner, 
for possession of the property, is governed by 
Art. 118 and time runs from the date, wheu 
the alleged adoption became knowif to the 
reversioner (plaintiff). Ishar V. Partap Bingh, 
3HP.R. 1907 = 13 B.L.B. lOOSi 
CUAltK, C J. 

Iteferences —.56 P R. 1903 (P B.), 25 B 337 
(P.C.); 13 C. 308 (P.C.), R. 

(85) Sch II, Aft. US—Adoption — Suit for 
possession—No acqmsttton of title by appa¬ 
rent adoption not set aside uithin six years 
—Declatatory smt to set aside adoption not 
neoessai y 

Sand others, the reversionc re of one P who 
died in 1891 sued for possession of certain land 
left by F, and held by K, who claimed it as the 
adopted son of P, 

The suit w.is instituted on Uh November, 
1905, Following the previous Punjab Rulings, 
the Divisional Judge dismissed the claim as 
barred by limitation. 

Aeld, th.it Art. 118 of second schedule to 
Indian Limitation Act (XV of 1877), does not ap¬ 
ply to a suit for let overing possession of property 
in the hands of a defendant holding it under au 
alleged adoption even if not set aside within the 
period piesctibcd by the said article; and that it 
(article) applies only to a declaratory suit if 
brought to challenge an adoption only (a). 
Surjan Singh v. Kh&rak* Singh, 79 P.W.B, 
iy08r.96r.R. 1908. • 

Cl.ARh, C .1., AND RhlD, J. 

References:—28 A. 727 (P.C.), F.; 28 A. 727 
(P.C.) practically overruling P.R.C. Nos. 71 of 
1901-20 of 1902 and .38 of 1907; 30 M. 308 and 17 
M.L..T. 282, F., 27 C. 242 and 24 A. 195, appr.; 
PiR,C. No. ,56 of *1903, R.; 24 B. 260-2,5* B. 
.3.37 and 26 B. 291, diss 

(86) Sch II. Art. U9—Adoption—Denial of 
fact am and rnlidity of adopltoa—Limita¬ 
tion. 
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Llnltatlon ket^{ConUnued). 

Art. 119 of ^oh. iJ of the Limitation Act, 
1677, applies to all suits in which either the 
factum*or the validity of an adoption is denied' 

The observations to the contrary in Nmgawa 
V. Bavwppa (a) and Shivaravi v. Knshnabi (6) 
held to be ob%ter dicta. Laxmawa Basappa v. 
Ramappa Vellappa, 9 Bom, L.K. 1054-=B2 B. 
7 

OHANDAV UIKAK AND HkATON, 33, 

Beferences:--[a) 5 Bora. L R. 308, <hss 
(6) 8 Bom. L.R. 89, dks. 

(87) Art ISO—Dental of right to shot c shamt- 
lat in a revenue partttttm proceeding— 
Bemnue oficer's aider to establish the right 
by acwil suit—When cau^ ofadion aiises 
in such a case. 

K and others, hpplied to the Revenue authoi - 
ities for partition of the Shamilat land , thei>^ 
application was oppos-ed on the ground th.it they 
bad no right to a share in the said land, and 
K and'"others were referred to ,a civil suit to 
establish their right which they eventually 
brought on 16th .January, 1906. 

Held, that the claim of K and others was 
barred by time inasmuch as their cause of action 
arose on the date thoir right was denied, 
and that, under Art. 120 of the Act which is 
applicable to a suit of this description, they had 
to bring it within six years from the d.ito cf 
denial of their right. Ahmad v. Karmdad, 11 
P.W.R. 1008. 

RaTTKtAN AND LaU ClIANU, JJ. 

(88) Art. 120—Suit for declaration of title by 
jjerson in possession — Ltm ilat um ^ 

A suit for possession bv a person in possa-- 
siou does net he He oan only sue lor a de¬ 
claration of hiB right to the possession of the 
land. The period of limitation for such a suit 
IS, under Art. 120, six years from the uate on 
which the vendor denies the title. Certain land 
was mortgaged with possession and the mort¬ 
gagor, Biibsequently executed in favour of the 
mortgagee a deed of sale of the land. In 1898 
muttiation was effected in favour of the mort¬ 
gagee as owner. In February, 1899, this mutua- 
tion was set aside on tlie mortgagor’s appeal. 
The suit for declaration wias instituted by the 
mortgagee’s heirs m April, 1905. Held, that 
the suit was barred under Art. 120, Limitation 
Act,, Humhl Bam v. Hamngi Cl P.R, 1908|= 
108 P.W.R. 1908. 

RkVI, 7. 

Beferences ao A, 85 (P.B.); 88 P.R. %8e2, 
a.; A.W.N. (1903), 96, P. 


Limitation Ant—(Cantinwd). 

(89) Art. l‘iu —Suit for pre-emption based on 
foreclosure—Time to be reckoned from date 
when the decree is made absolute—Limitation. 

See PftB-KMPTioN, No 15, 10 O.C. 374. 

*■ , 

(90) Art. 120—Suit by leveisioners fdl de¬ 
claration of the invalidity of an alienation made 
by a widow—Suit by hve plaintijj^ (Aie of whom 
had attained majority within three years prior to 
hint—Suit held Viarred. See Hindu Law (Rii- 
VE11810NBHJ,), No. d, 3 M I,.T. .319 

(91) Sch, II, Art. ISO—Declaration—Cause 
of octioH—Dental of title 

Where the defend.int’h name was entered m 
the revenue papers in 1895, and the pUintitts 
m 190.3 applied for correction of tnoso papers, 
when the defendant again assirtcd his title, 
held, the plaintiffs’ cause of action for a decla, 
ratory suit arose in 1896, and there w.ts no 
fresh cause of aetion m 1903, and the relasul to 
have the entry corrected was a oonimuation of 
the original cause of action. 

Where the plaintiff is in pohsession and asks 
for a declaratory de'’rec, the limi*alien appiica 
blc to the suit IS that prescriljed by Art. 120, 
Sob II, Limitation Act, and sboiila be compub 
cd from the date ou which his cause of action 
arose (a). Akbar Khan v. Taraban, 5 A.L.d. 
C.37=A.W.N. (]{J08), 262 = 4 M.L.T. 444. 

S'1'A.NLry, C'.J., AND BANKU71, I. 

liefeiences —(o) 20 A, 85 (F.B.) A., 18 
A.W.N. 215 and S.A No. 263 of 1907(«nrcj.(irl- 
ed), Allahabad 11 G., D. 

(92) Soh. 11, Art. 120--Liiiutation for suits 
against rival pre-emptors. See Pri-emdtion, 
No. 20, 20 P.R. 1908. 

(92-n) Art. 120—Sec Nos 14, 3G. 50 51, 60 
and 7.3, suj.ia 

(9.3) Suit by expelled partuei lor account or tot 
dissolution of partnership and for share of pro 
fits—Suit withm time if brought within six 
years of date of expulsion—Art. 120, not Art, 
lOG, applies. See Pabtnkbshii*, No 3, 12 
O.W.N. 456 

(94) .'Vrts. 120 and 128—Immoveable pro¬ 
perty converted into money—Money losing all 
impress of its origin at^d becoming moveabta 
property m widow’s hands—Art. 120 applies— 
Reversioners suing to rf^pover propeity held for 
some intervening time by widow—Ait. 123 nob 
applicable to such oase. See HindI!) Law, 
(Buvebsioners), No. 2,10 Bom. L.B. jllO ^ 
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Lbaitotlon Act—{Canitmied). 

(95) ftitb. 120, l‘‘i7, 144—Sell to eiiforoe h 
claim for joint or common occupation by cue 
co-ov^tUT of joint or ctimmon land, against 
another taking exclusive enjoyment, without 
prejudice to joint or coininon title. See Co- 
OWNFKS, No. 2, 4 N.L.R. 120. 

(96) Sch. Art 121—Suit by asnigiue of 
purchaser of estate sold under Beveiiuo Sale 
Law to avoid encumbrances governed by this 
article of the Limitation Act, Bee f\t r XI ov 
lfi69 (Ri.vi.m'i, Ssi.t La«), No, 'i, 12 G ^\ N, 
1029. 

^(96-rtj Art. 121—See No. 48, su^ia. 

(06-6) Art. 120.—See No 01, rng ta. 

C> 

(07) Art Itii—Ciawi to hetedJary oj^ue — 
, .4dccr.se ^obivsstun. 

According to 4it. 121, the plaintiffs right to 
rec''vcr an heicditary cilhce would not be bailed 
unless the defendant is found to base been lu 
„'Dossession of it ad\crsol> to the plaiiitif! for 
twelve years, and the fact that the plaintiff 
did not h.ivo possession of Ihe office at .my time 
within twelve yc.irs previous to the suit would 
net ho bulticicut in itsoU to bar bis claim. 
Reganatha Chariar v Thiravengada Rama- 
auja Chsriar, i .M.L.T. 4G0. 

IMcnko ano Asoi'k Rahim, jj. 

Uefeieuce —0 R.H.O R. 200, I>. 

(98) Art, lUo — Limttatioii—Ahevnitou — Fu t%- 
flows aieatd — Hindu widuie. 

A Hindu widow, plaintiff in a suit to io< over 
property, in respect of winch she was entitled 
to a Hindu widow's estate from the possession 
of the widow’s of the other members of her hus¬ 
band's family, entered upon a collnsivo arbi¬ 
tration by which the whole of the property of 
the plaintiff’s husb.md was divided amongst 
certain female members of the family, it being 
declared that each of the parties to the arbitra¬ 
tion proceedings took an absolute estate' in the 
share allottecl t> her. Held, that this proceed¬ 
ing amounted to an “ alienation” of the pro¬ 
perty so dealt with within the meaning of Art. 
125 of the bc-coud schedule to the Indian 
Limitation Act. Ram Sarup v. Ram Dei, 
A.W.N. (1907) 3d- 4*A.L.I. 160---.29 A. 239'^3 
M.L.T, 69. 

* 

STAM.KV, C.ff., AM> lilRMTl, i. 

* 

i99) Art. i25-—Alienat.ife by Hindu widow— 
hjr reversione** during her life-time to 


Limltatloii kct—{Conhrmed). 

declare it void beyond her Lfc. See Hinuc Law 
(Aliknation), No. 9, 12 C.W.N. 857. 

(99-11) Art. 127—See No. 95, sujtra. 

(100) Art. 132—Claim for balance of money 
due to contractor—Contract providing for a lion 
on the building for money due under the contract 
—liimitation See Aci VT of 1882 {CovfVAKiEs), 
No. 4, 95 P.R. 1908 

(lf)l) Sch. II Act. 132 governs suit for re¬ 
covery of ai roars of Malikana allowance. See 
Act 11 OF 1901 (Ac.ua Tenancv), No, 11, 
A.W.N (1908), 209. 

(101-nj Art 132—See Nos. 65 and 75, sujjra. 

(102) Artfi. 13(i, 133 and I41—L%mitatwn — 
Hint for poAvasioit uf laoicity mofttjaged by 
way of conditional sah—S'tai ting j oint for 
himitatiou. 

Held that a suit for possession of piopcrty, 
mortgaged bv way of conditional sale, after forc- 
clobiue proceedings, must be filed witbiii twelve 
veais of the date of fcrcolosuie, and that fore¬ 
closure proceedings taken more than twelve years 
aftei the date for le-p.iymciit of the mortgage 
consideration do not affoid a starting point for 
limitation, a sxnt based on foieclosure jiroeeod- 
ings taken moie than twelve yoars after the date 
for le-payment is barred bv limitation. Hangal 
Singh Y. Sher Singh, OH I’.W.R. 1908 

RF’in, j. 

liefcteiiceb -90 I’.R. 1895 and .15 P R. 1899, 
F. , 66 P.R. 1906 and C.A. No. 916 of 1906, 
decided on 27th May, 1907, It. 

1 c 

(101) Art. 134, application of. See Mobtuac.s 
(Redkmi’Tioa), No. 19, 4 M.L.T. 7-1. 

(103-o) Art 134—See No. 15, sup)a, 

(104) Arls, 13i and Hi—Joiiidei of causes of 
action—Alienation of^roi>eity belonging to 
a Jieltytuus Institution—Suit to coiitest it 
and for iccovery of mesne profits—Civil 
Procedure Code (STJK of 1882), S. 44. 

N, a Mahant of a Religious Institution sued 
11 foi recovering possession of some property 
belonging to a Religious Institution which had 
bean mortgaged by bis predecessor more than 
twelve years before institution of the amt to¬ 
gether with Rs. 400 on account of its rent which 
1i«had realised, oi^tho aUegation that the n^ort- 
gagor had no power to alienate the said pro¬ 
perty. 

l^ld, that, the suit was upt bad for mis¬ 
joinder of causes of action,, as the reliefs soi^ht 
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LlntUation ket—iConttniied). 

for wcro really (1) gossessioa of the property 
and (2) mesoe profits realised therofrom. 

Held^ also, that the suit is not barred by 
limitation, inaamach as, when a Mahant of a 
Religious Institution mortgages any property 
belonging to the Institution, his successor can 
sue to impugn the validity of the mortgage 
within twelve years, under Art. 14i of the 
second schedule to the Indian Limitation Act, 
XV of 1877, from the date of his being appoint¬ 
ed Mahant of the Institution, and that a mort¬ 
gage efiected by the trustee for the time being 
of a “property conveyed or bequeathed in 
trust ” docs not constitute the mortgagee i 
a “ purchaser ” within the meaning, and for the 
purposes of Art. 134 of the Limitation Act, as 
the word “ purchased ” does not include any¬ 
thing short of ^1 absolute alienation of title to 
the property and is not used in its English 
technical sense (a). 

i7eld,duxther, that Art. 134 of the Limitation 
Act IS not applicable. The plaintiiT does not 
derive bis right to sue from or through 
the last Mahant but is appointed, according 
to the findings of the Division Hench, by the 
community itself and consequently he is not 
an heir of the last Mahant (b). Basheahar Lai 
V. Bhai Natha Singh, 35 P.W.B. 1S08 (F.B.) ^ 
102 P.L K. 1908=30 P.R. 1908. 

BkID, RaTTIOAN and LaL CllAND, JJ. 

Heferences —(a) 23 C. 537 ; 32 0. 511, 20 A, 
482 , 24 M. 471 ; and 2 C.L.J 546, dissented 
from . Civil No. 124 P.R. 1883 , 12 M 316, 
and remarks of Aiknian, J., m 20 A. 482 and of 
DavieV J. in 24 M. 471, ; (6) 25 M. 

271 (P C.), distinguished. 

(105) Scb. II, Art. 135—Mortgage of revenue 
paying land with possession—Utortgagee to 
receive malihana bv way of interest and a cer¬ 
tain rate within a fixed tune, or to get actual 
possession in case of default—Limitation to run 
from the date of default. See Juiusdiction (op 
Ctjii:i and Revknub Courts), No. 9,17 P W.B. 
1908. 

(106) Art. 1S5, Sch. II—Mortgage—Default 
of payment of mortgage-ntoney—Sml by 
mortgagee for possession of land mortgaged 
or money due under mortgage. 

JVhere a suit was broughJI by the plainti^s’ 
appellants, as mortgagees for possession of the 
land mortgaged on default of payment of mort¬ 
gage-money or for money due under thefsiort- 
gago, held, that tinder the terms of the mortgage- 


Llmliation Act— (Continued). 

deed a smt for money due did not he, that the 
appellants’ only tomedy was a salt lor possession 
os mortgagees, and that the suit for possession 
was barred oy Art. 135,’Sch. II, Act XV of 1877, 
the mortgagors’ right to possesion having 
been determined mote than twelve years before 
suit on failure to pay six insnalmouts of the 
mortgage-money payable in t^iAy-one six- 
monthly instalments. BishanJBalv khushali, 
91 P.R 1908 = 166 P.W .R. 1908. 

Rei0,»j, 

Heferences .—(a) 10 C. 68 and 96 P.R. 1890, 
referred. 

(lOO-u) Art, 136—'See Nos. 102 and 114, su^rH. 

(107) Act. 136 -Mortgage—PobScssion of im¬ 
moveable property given in execution of money- 
decree ny one co-sharcr to docrec-holder untU 
payment of decretal amount—Sale of his own 
interest by another co-shaier to stranger—Suit 
by voiicice to eject decrco-hclder—Limitation. 
See Limitation, No. 6, 69 P.W.R. 1908. 

(108) Sch. II, Art. 138, scope of—Suit by 
assignee fiom auction-purchaseif of permanent 
tenure to recover from landlord, governed by 
Art. 142 See Act 1 op 1879 (Ohotanaopck 
LaND 1 . 0 KD and Tl N\N'I PllOCEDUnl' j, No. 1, 12 
C.W.N. 617. 

(lOOj Art. 139, when time begins to i un under 
—Scope of — Tenants, who are, mthin 
meaning of — Art- HI —Suit against repre- 
sentatiies of tenant by su^erance 

In a suit by a landlord to recover possession 
from . 1 , tenant for a term of years, time begins 
to run, under Art. 139 of fho Limitation Act, 
from the expiry of the term which must bo 
held to bo the time when the tenancy is detot- 
uiinod within the meaning of the Art. (a). 
Art. 1-39 deals with suits to recover possession 
from a tenant, that is to say, a person who 
was tenant until his tenancy determined. 

The representatives of a tenant Viy sufferance 
who enter after his death cannot be said to 
have ever been tenants within the meaning of 
Art. 139, and a suit against thepu would fall 
within Art. 144. Yadappalle Maraaimham v- 
Dronamraju SetharaniamuTthy, 18 M.L.J. 
26=3 M.L.T. 256 = 31 Itf. 163. 

White, c.j., and Wallis, j. 

Eeferemes (o) 22'B. 893; 24 B. 504 ; 2 Sm, 
L CJ?. 10th Ed., p. 659, It; B M 44i4 (427), 
overruled. 
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UllMtfttiOa kot~~[ConhHU 0 d). 

(110) Art. 139, time begins to run under, 
against lessor from date of expiry of loase, where 
lessee holds over and no arrangement between 
him and lessor is acrivdS at creating a new 
tenancy. S^e Evidbsoe Act, No. 15, 7 C.L.J. 
615, * 

(111) Art. 141—Act I of 1900 (Punjab), Art. 1 
—Mortgage wilJ^put possession by way of con¬ 
ditional sale of ancestral property by a child¬ 
less proprietor— His widow selling that pioperty 
along with other and parting with fts posses¬ 
sion—Suit by reversioner to recover—Limi¬ 
tation. See LiMiTiTioN, No. 4, 70 P.W.B. 
1908. 

(112) Arts. HI aiul Ut—Adverse possession 
—Claim fi^r possession of ptuperty of a 
Hindu, leaving widow and oilier heirs — 

, Abandonment by widow—.Starting point of 
limitation. 

Held, that when a widow (bound either by 
Hindu or customary law) on her husband’s 
death does not assert her rights in her husband’s 
property and expressly abandons them, and its 
possession is immediately taken by one of tbe 
reversioners of hex husband who begins to hold 
it adversely both to her and other heirs of her 
husband, the starting period of limitation for 
other heirs to succeed to that property is not 
tbe date of her death, but the date of her hus¬ 
band’s death, and Art. 144 applies and not Art. 
141 of the Limitation Act XV of 1877 Sahib 
Dltta ». Baju, 61 P W.R. 1908. 

JOHNSTONi: AND HuitK\, 33 . 

References •—!) P.R. 1899, appr. and F ; 23 
B. 725 and 43 P R. lilOl, D. . 23 A. 448, dtss. 

(112-a) Art. 142-See No. 30, supra. 

(112-6) Art. 144-See Nos 15, 30, 40, 64, 65, 
67, 77, 78, 95, 102, 104, 109 and 112, supra. 

(112-c) See Limitation, No. 2, 63 P.W.B. 
1908. 

(112-(i) Art. 144—Gift under an invalid instru¬ 
ment—Attornment by donor’s tenant to donee— 
Donee’s possession when adverse. SeeTBANSPEK 
OP Pkopeixty Act, No. 81,4 M.L.T. 327. 

(118) Aid. 144, not Art. 91, of Limitation Act, 
1877, applicable where real owner is entitled to 
recover property from bensmidar to whom it 
was transferred with fraudulent object of de¬ 
feating oiAditors, not carried out. See Benami 
TEANaAonoNS, No. 4.12 C.W.N. 562. 

(114) ebb, n, Arte. U7, ^ and 178— Mort¬ 
gage^ in possession—Applieition for foieolosure 


Limitation Kci—{Continued). 

of mortgage—Limitation.f See Mobtoaub 

(PoBECtosUBB), No. 6, 67 P.B. 1908. 

(116) Art. U8—Bight to redeem intrlgage 
when accrues. 

Where a mortgage executed in 1828 was made 
redeemable at the close of any native year from 
that date, a suit for redemption brought in 1902 
was held to be barred Yishvendra Thirtha- 
•wami ir. Yishnumurti Bhatta, 18 M.L.J. 235. 
White, c.j., and Sankaean Naie, j. 

References . —5 B. 22 ; 12 C. 69 ; 16 M.L J. 
146, 23 M. 33, R. 

(116) Art. JG9 -Applicability of article where 
respondent had no notice of appeal—Kotifie 
of appeal notwerved on respondent—Decla¬ 
ration under S. 82, C.P.C., not made— 
Sufficient service. 

Whore a respondent had no notice of an ap¬ 
peal, Act. 169, Sch. n of the Limitation Act, 
can have no application. 

Where a Court did not, before proceeding with 
an appeal, declare under S. 82, O.P.G., that the 
notice of the appeal had been duly served, held 
that, without such declaration, there was no 
sufficietiD service. Venkobachar v. Ragha- 
vandrachar, 18 M.L.J. 96. 

BeN.SON and MUNKp, 33. 

(117) Arts, 175 C. and 178 — Limilaiionr— 
Application for bringing on lecord the re¬ 
presentative of a deceased respondent in 
second appeal. 

' 3’he period of limitation for bringing in tbe 
repretcutative of a deceased respondent’ in a 
second appeal is the one prescribed by Art. 176-C 
and not by Art, 178 of tbe Limitation Act, 

1877. Sheikh Adam v. Balaji Krishnaji, 10 
Bom. L.R. 509. 

ChandaVARKAB and Knight, 33, 

References .—29 M. 629, diss., 34 d. 1020, F. 

(118) Art. 178 — Bul»8d9,of the High Court 
Rules—1^0 period of limitation applies^,to 
proceedings under this rule — Practice —Bs- 
cuvery of solicilor’s costs. 

Theie is no specific provision in the Limita¬ 
tion Act, or anywhere else, fixing a period of 
time within which an application for enforco- 
mei^t of payment of costs by a solioitor against 
his client, by the summary method provided by 
Rule 869 of the High Court Boles shopld be 
made.( Art, 178 of the Limitation Act applies 
only to applications under the BivU Procedure 
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Limitation JLot— (CoRtint/«(j:). 

Oode, 1882. Solicitorioan reoovet costs due to 
them by a oheut in diffUrent suits by one 
Summotii|. It IS not necessary to take out a 
separate summons for costs due in each suit. 

Vadia, Gandhy and Co v. Punhotum 
Shivji, 9 Bom. L.E. 508=32 B. 1. 

Davab, j. 

(119) Art. 178—Bejeetion of appeal under S. 
649, C.P.C.—Application to have it restored on 
furnishing the required security—•Limitation 
See Civ, Pko. Code, No. 299, U B.R. (1908), 
1st Quarter, Limitation,.p. 5. 

(120) —Sch. II, Art. 178—Application under 
S. 318 of the C.P.C.—Limitation. Seeri\. 
Pro. Code, No. 215, A.W N, (1908), 162. 

(120-a) Art. 178—SeoNos. 114 and 117, supta. 

(121) Arts. 178^and 170—Execution proceed- 
ingspeitding — When right of decree-holder 
to apply fur execution mil be bai led—Frior 
execution petition—Cohditiuns under which 
it wtttbe treated as pending 

So long as the piocecdings initiated by the 
decree-holder are pending, his right to apply 
for their continuance occurs fiom da\ to day, 
i.e., on every day on which the Court docs not 
suomotu oontinne them (a). The right to appl\ 
will not then be barred till three years have 
elapsed after tlio proceedings have ceased to he 
pending (8). 

A Court has no legal .luthonty to dismiss a 
petition for execution simply because execution 
has been stayed, but if that is so, the order 
of dismissal is not necessarily ineffective to 
dispose of the proeecdings (d. But an order, 
made without nptico and in the absence of bdth 
parties, cannot be regarded as an order between 
the parties ^t all. It amounts to no more 
than a direction to tfhe oiheers of the Court to 
remove the proceedings from the pending list 
(d). The execution petition itself should, under 
the circumstances, be considered to have been 
pending. 

Art. 178 ought notr to Sa applied when the 
Court is asked to do something which it is 
bound to do (e), and that so long as proceedings 
are pending, limitation will not begin to run 
against an applicant. 

On the 8rd October, 1899, an application was 
made to execute the decree in O.S. No. 260 of 
1893, by attachment and salp of certain inj- 
moveable property mentioned in the application. 
An otdei^WBs obtained on the 7th October, 1899. 
The judgment-debtor objected that the dqpree 


Limitation Aot— (Continued), 

had been satisfied, but that objection was dis¬ 
allowed on the 3l8t Cotober, The judgment- 
debtor appealed to tbc District Judge and ob¬ 
tained an order frr stay* of execution pending 
the hearing of the appeal. Upon#this the 
District Munsiff, on the 15th December, iSoO, 
passed the following ordei on the ^execution 
petition.—“Execution order t^be stayed. 
Petition dismissed it did not apjiear that this 
order was passed after notice to the parties or m 
their presciieo. 

The District Judge disposed of the appeal of 
the 20th July, 1900, remniiding the matter for 
further inqniiy, and, on the 26tli Janiiaiy, 1901, 
the District Munsiff dwnded that the deciee hoif 
been satisfied befoie the attaehmept. On ihe 
j 11th December, 1901, the District Judge 
i reversed this order, and on the 29th October, 
1903. his decision was confirmed by the High 
Court 

Jfeld, that under the ciroumstancea, the peti¬ 
tion of 3rd October, 1899, must be treated as 
pending, that the petition of the 7th July, 1905,• 
was clearly barred so far as it w.is a fresh apph- 
catioti foi execution, i e., so fai as u asked for 
attachment of property not proceeded'against 
in proceediiigs instituted by t1u‘ application of 
3rd Octolicr. 1899, and that, so fai as it asked 
fur sale of the pro^ieity aheady attached iindei 
the petitu.ii of 3rcl October, 1899, it was not 
baried Chalavadi Kotiah v Paloori Alamel- 
ammal, 18 M L.J. 46 = 31 M.71 = 3 M.L.T 328. 

MiIJ.1'14 a.nd Mvnbo, JJ 

• ife/erenct's--(«> 8 C. 420, A‘, (5) 27 A 834, ii. 
(0 21 il. 261, 11 {d) 24 B. 34.5 (;H9), B. {ei 4 
M. 172 and 6 B 886 , 7 O.L.R. 424, and 28 M. 
551, H. 

(122) .\rts. 178 and 179—Sale of immoveable 
property under Revenue Recovery Act—Appli¬ 
cation by purchaser for delivery of possession. 
See Acr 11 OF 1864 (Ruvknl'E Recovery, 
Madras), No. 2, 17 M.L.J. 441. 

(123) Sch. II, Arts. 178 and 179 — Aitplication 
by decree-holder, nolding sale-certificate, 
for deltvety of possession, under S, 818, 
CPC. 

An application bv a decree-holder, who pur¬ 
chases m an execution-sale certain property and 
obtains a sale-certificate, for delivery of posses¬ 
sion, under S. 818, C.PrC., of property pur¬ 
chased, is not m strictness an application for 
execution of the decree,'a direction of delivery 
of possession being no part of the decree.* So in 

3763-45 
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Limitation ket—iConfmwd). 

tho case of an application under S. 318, C.P.C., 
Art. 178 and not Art. 179 must bo applied. 

Saltan Sahib Hapkayar v. Chidambaram 
Ohettlap, 4 M.L.T. ‘180 

MlLttn AKl) Saskaiiau Natb, J4. 

lie/etenc 0 $ .—3 B, 403, 8 B. 257,17 B. 228, F : 

13 M. 304,» considered. 

V 

(124) Art. 179—Application for sale of ether 
ptopeitf, also dismissed—Ihird application 
to sell the jirupertii the .sale of- which was 
as’.edforiit the fitst application—Whether 
could be treated as m co.itmuatwin. 

A decree-holder obtained a decree for the sale 
6f several properties against the representatives 
of T He ^nt the decree in execution on the 
7th August, lilOO, ag,nnst tho village B, which 
had come on partition, between the heirs of I, 
*to S, and which was uientioiicd in the order 
absolute as liable to be sold S objected on the 
ground that she had paid the proportionate 
share of tho decretal ainoiint The ajiplication 
j w'asdismissed Thereupon, on the 20th Jaiuiary, 
1902, the decree-holder ajiphcd for siili* of 
another village in possession of the other set of 
heirs of' I. They objected and their properly 
was released on the ground that the village B 
ought to bo sold iiist. The decree-holder ap¬ 
plied for sale of B on 9th February, JtK)7 
Held, that tho cvecuiton of the decree was 
baired by limitation and tho decree-holder 
could not get the benefit of intervening proceed¬ 
ings against the second set of I’s heirs. The 
application could not be treated as an applica¬ 
tion 111 oontiuuatinri of the application to sell * 
the other village in possession of the second set 
of heirs as S had no interest m that. Further 
it could not bo treated as an application made 
in continuation of the applicatiofi of 1900 as 
that application had been dismissed (a). Bafia 
Begsm V. Shiam Pratad, 3 A.L.J. 022= 
A.W.N. (1908), 253. 

Aikmak asd Gihfpin, jj. 

V 

Itcferepce .—(a) 23 A. 13, Ji. 

(125) Art. ^79- Appeal by some of the defend¬ 
ants—Date of appellate decree forms the basis 
from which limitation runs, oven in case of 
those who have not appealed against the decree. 
See Civ. Pro Godii, No. 153,10 Bom. L.R. 939 

(126) Sch. II, Art. t?9 —KxecuUonuf decree — 
LtmdaUon—Apidication tn accordance 
teith law—Notice' issued to judgment- 
debtor tn etsecuiioii of an application not 
in aocordaim mlh tnw. 


Limitatioo Aot— (C'onfinusd). 

Tho plaintiff obtained ,a decree to the effect 
that according to the compromise between the 
parties, the deleiidant shall mortgage certain 
land of the plaintiff in lieu of a certain sum 
of money, within one month from tho date of 
the decree The mortg.igeo was not exoented. 
Within ihreo yeais of the desref, ihe decree- 
holder applied for execution by being placed m 
possession of ihe land specified, and, on the 
same date, notice issued to the j'udgmeut-dcbt- 
or undei S, 248 of the G.P C., to show cause 
against execution issuing 

It was held that the deiiee-hoidur was i>ot 
('iititled to pos&u^slon under the deciee. The 
doeree-holder vvithdiew his application, and, 
subsefjuontly, ^ipphcd uuJei S. 2(50 of the 
G.P.G , foi aiiest of the judgment-debtor and 
attachment of her moieablos aliter the expiry of 
more than three yeal^ from the date of decree. 

Held, that the later application was barred 
by limitation and that it was not saved by the 
pievioub application, for it was not in accord¬ 
ance with law, and that the payment of any 
process-fec did not improve the position of the 
deciec-holder. Ganga Ram v. Muflsammat 
Durgi, 125 I* L.li. 1908 = 95 J’.W.K. 1908. 

E£1I>, J. 

(127) Sch. II, Art 179—Step in aid of execu¬ 
tion—Leave to bid at sale—Ftayer fat 
amount bid to be set oj^ against decree. 

An application by a decree-holder, in which 
he not merely asked for Dave to bid at the 
sale, but farther prayed that the amount which 
he* bid might bo set off against the decretal 
amount due to him, was a step iii aid ot execu¬ 
tion (a), within the meaning of Art. 179 of Sch. 
II of the Limitation Act. Nabadip Cbandva 
Haiti y. Bepin Chandra Pal. 12 C.W.N. 621. 

RaMPINI and SlIAliKUimiM, JJ. 

lieferences —(a) 12 A. 399 (P.B ), F.; 30 C. 
761 (769), 10 C.W.N. 200; 13 A. 211; 21 B. 
331,22 A. 399,9 C. 730 ; 23 C. 690, R. 

(128) Sch II, Art. 179—Execution of decree 
—Limitation - Appeal —Appeal not pressed 
—Terminus a quo. 

Where there has been an appeal from a de¬ 
cree limitation ^oes not the less begin to^mn 
from the date of the final deoree in appeal 
because the appeal may have been dismissed 
upof the representation of the appellants' 
counsel that be was nnab% to support it. 
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Limitation Kct~{Continmd), 

fail-ar-Rahman v. Shah Huhammadi^Khan, 
A.W.N. (1908), 161=5 A.L.J, 680= 30 A. 886. 
AxkAak AT!ri> Obiffin, M. 

Be/breiices—.16 M.L.J. 39-3, i\, 1 A. 293, D.. 
20 A. 124, D. 

(128-a) Sch. 11, Art. 179~Aj>}>lt<satiun for 
execution of decree against a terung person 
or dead j^erson—Bona fide mmahe—Step 
t,i aid of execution. 

Where au application for excoutiou of a 
decree has been made, under the influence of a 
bona fide mistake, again-i a wj^g porMon or a 
dead person, though that application could not 
be acted on, still it is an application in aid of 
execution within the meanin)^ of Art. 179, 
cl. (4) of the LiBiitatiou Act (1877), so as to 
save the execution of the decree from being 
barred. Blpin Behari Hitter v. Bibi Zohra, 

35 0.1047. 

Bubit and Coxk, 33 . 

References —17 M. 76 ; 20 C. 388, F. and 19 
A. 3S7, dtss. 

(128-6) Art 179—See Nos. 121, 122 .ind 123, 
supra 

(129) Art, 179 [2)~Appeal by some of the 
defendants against portion of decree — 
Appeal dismissed—Limitation forexeeuL 
ing remaining portion of decree —S. USO (a). 
Civ. Pro. Code. 

A partition suit was filed against nine defend¬ 
ants, on the allegation that two houses were » 
joint and ancestral property- of the parties, imt 
the decree made a distinction among the defen¬ 
dants and granted relief to the plaintifis m re¬ 
spect of the two houses, specifying the defend¬ 
ants from whom plaintiffs were to get their 
share of each house. Thus, there w.is only a 
single decree, though all the defendants weio 
not interested in both the properties m roopcct 
of which the decree was^passod. Some of the 
def|ndantB appealed against the decree, m 
respect of house No. 1, which was, however, 
dismissed by the appellate Court. Theplanitifi 
then applied for execution, in respect of the 
other house more than three years after the date 
of the original decree but within three years 
from the date of the appellate decree. One of 
tb^defendants, who was jointly intcrested^n 
the second house, but had not joined in the 
above ifteutioned appeal, though he has been a 
patty to all the proceedings, pleaded Imita¬ 
tion, on the ground that the original decree 


Limitation let—(Confinusd). 

still subsisted inasmuch as he has not appeal¬ 
ed therefrom. Held that limitation runs, 
both under S. 230 (a), Ciy. Pro, Code, and Art. 
179 (2), Limitation Act, from the last order in 
appeal, and that Art, 179, cl. '2) applies to^ny 
such decree, against which an appeal was 
preferred by any of the parties to the original 
suit. Anwar Alt t. Inayat Ali^2 P R. 1007 
= 8 P.L.R. 1908. 

Chattebji, 3 . 

References —22 P. 500 ; 25 C. 691, F., 13 A. 1, 
distd and disa 2 )pr. 

(130,1 Sch. 11, Alt. 179 (3} — Liimtalion— 
Execution of decree—Wilhdiaual of ap¬ 
peal. « 

When an appeal is withdrawn, the appellant 
cannot cla.m to count the peiiod of three years, 
alloueci for execution of the decree origmally 
passed in his favour by the Lower Coint from 
the date of his withdiawing the appeal. He 
has only three years from the date on which the 
original Court passed the decree (a). Bhagwan*^ 
Singh Y. Mohan Lai, 87 1'L B. 1908=40 
P.W.R 1908 = 54 P.R. 1908. 

Johnstone, j. 

References.—{a) 30 M. 1 (F.B.), It ; 22 B. 500 
(506) , 15 B. 870 (375) ; 1 M.L.J. 746 ; 15 M. 
170 (173), 4 M. 43 (46), 1 A. 293 (295), approved. 

(131) Sch. 11, Art. 179 (i)—Execution of 
decree—Limitation — Applicatiun to take 
some step in aid of execution—Payment of 
process fees. 

Held, that the mere payment of process fees 
on an application ior execution, unaccempamed 
by any application asking the Court to take 
some specific action, will not have the effect of 
giving a ficshstarimg-point for limitation with¬ 
in the meaning of Art, 179 (4) of the second 
schedule to the Indian Limitation Act, 1877. 
Sheo Prasad v. Indar Bahadur Singh, 
A.W.N. (1908), 74 = 5 A L.J. 268=-30 A. 179 
Aikman and Xaiuwat Husain, jj. 

References. —22 A. 358; 28 M, 399, D, 

(132) Art, 179, cl, (4)—AppZicofttm for execu¬ 
tion by legal representative of deceased de-^ 
cree-holder not brought on record—Appli¬ 
cation in accordance mill law—Con true- 
tion of decree. 

A decree provided tHat the plaintiff was not 
entitled to execute the decree till the Bypotha- 
cation of one of the defendants was discharged ' 
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XlMltatJoji ILe,t~~{Ooittinued). 

hj tfae plftintiif On the death of the decree- 
holder, bis widow made an application I>efore 
dieoharging the defendant's hypothecation for 
.exectition of the decree.* 

Ber nanx} was not placed on the record as the 
legal representative of the decree-holder, nor 
did she apply m her petition to be placed on the 
irecord. Held,^at the application was one made 
according to law under Art. 179, cl (4) of the 
second schedule of the Limitation Act. 

Held also, that the discharge of defendant’s 
claim could not be treated as a condition prece¬ 
dent to the execution of the decree, but that 
the decree only made such discharge a con¬ 
dition precedent to the recovery of the money 
from the othnr defendants (a). 

An application made by the widow of a 
decree-holder as his legal leprasentatne for the 
execution of the decice is an appin ation in 
accordance with Jaw, although she had not 
been placed on the record, nor had she applied 
jto be so placed. Alagiriswaini Maidu v. Ven- 
katoohellapattl Iyer, 17 MLJ. 5G6-31 M. 
77. 

Benson 4ND S^hkauan Naih, jj 

Beferetuses —(a) 30 M. ‘28, U. (b) Hef. Oases 
18 of 1880 ; 20 0. 755,20 B. 7G; Ifi A. 2f’), E. 

{133)jlr2. 179, cl, i—Execution aiiplication not 
m accordance with law—Pi aijer for notice 
— ’8, 248, C.P.C. —Savinq of Limitation. 

An application for execution, though not in 
accordance with law, may be held to sa^e limi- 
-tation if it contains an application for the issue 
of a notice, under S. 248, C.P.C , in a case where 
a notice is a necessary preliminary in order to 
enable execution to proceed (a). Kamakshl 
Pillai Y. Ramaswami Pillai, 18 M.L J. 14. 

Mn.i.ER <N1> Monuo, Jt. 

Refer cnees-(a) 25 0. 594 ; 2H M. 567 and 
O.M.S.A, No. 87 of 1905 on the tile of the 
Madras High Court, F. 

(134) Art. 17p, el. (i )—Apphcation Jor reoognt- 
twn by transferee decree-holder -Step m aid 
of execution—G PC., S, 232—Applicatioii 
in accordance mlh Law. 

Where a transferee decree-holder, instead of 
applying for execution* put m his application 
for recognition as transferee, and the Court, 
without returning thepetrtion to him for amend¬ 
ment, asiQot in aacordanor xiithS. 282, G.P.O., 
the order prayed tot and the transfoiee 


I Limitation (Concluded). 

did not^ppeal against iti held, that the appli¬ 
cation must be taken to have been in aocord- 
ance with law (a), and that a subsequent appli¬ 
cation for execution within three years from 
the dale of the original application was not 
time barred. An application for recognition by 
a transferee decree-holder is an application to 
take a step in aid of execution m accordance 
with law (5). Annamalaf Hudaliar v . Ramalw, 
18M.L.J 24=4M.L.T. 72 = 31 M. 234. 

Wu.us AND Sankaban Nair, jj. 

References •— (a) 14 M.L.J. 393, B, (b) 29 
A. 301, B. 

(136) A rf. 179, cl (4)— Application foi' order 
absolute—net in accordance with Civil Rules 
of Practice—Step in aidt of execution— 
Transfer of Property Act, S. 89, 

I 

I All apphc.itiofi by the holder of a mortgage 
for an order absolute, under S. 89 of the Trans- 

1 fer of Property Act, although defective in the 

I statement of particulars and unvetified, and 
consequently returned as not being in accord¬ 
ance with the Civil Rules of Practice, may be 
an application for execution in accordance with 
the law and a step m aid of executiuu sullicient 
to save limitation, if the defects are not calculat¬ 
ed to prejudice the judgment-debtor or mislead 
the Court Ramayyan v. Kadir Baoha Sahib, 
17 M.L.J. 696 = 3 M.L.T. 254 = 31 M. 68. 

WaLiLIS and M1LI.KK, JJ. 

References —16 M. 143 ; 6 M 250; 17 M. 76, 
E ; 26 M 780; 28 M. 657, R.; 25 M. 244, Expl. 

I ' * 

(136) Art 179, cl. (4)—Application by trans¬ 
feree of decree to bring in defendant’s represent¬ 
ative on record—Step in aid of execution. See 
Civ, Pro. Code, No. 129,17 M.L.J. 485, 

a37) 8ch II, Art. 179, cl. 5—Decree—Exe¬ 
cution —A|; 2 )Iica(io» fOr execution—Code of 
Civ. Pro (Act EIV of 1882), 8. 248— 
Notice—Date of the order. * 

» 

The date of issuing a notice under S. 248 of 
tfae Civ, Pro. Code is the date on which the 
Court orders the issue of notice and not the date 
on which the notice is actually issued. The 
limitation therefore under Art. 179, cl. 5 of the 
second schedule to the Limitation Act (XV 
of *1877) runs from the former date. Jafhal 
Kanjar t. Abdal Karim Khaa, 5 A.L.J. 524= 
A.W.N. (1908), 245 = 4 M.L.T, 446. “ 

. Aikman and Eabamat HxAiain, jj. 
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Limitation H^olation (Travanoope). 

# y 

(1) Imtrument evidencitm loan of paddy and 
pro^iny for return on certain date, 
whether bond — LimttaMon, 

The suit was on an instramenti for certain 
quantity of paddy, which provided for the pay¬ 
ment of the principal amount of paddy ad¬ 
vanced on a certain date, and in default of euch 
payment, for payment on demand with interest 
at certain rate. Held, m a suit on the instru¬ 
ment, that the instrument was not a bond 
falling within either Art. 57 or Art 97, and that 
the suit fell under Art 95 of Limitation 
Begulation. Narayanan Krishnan v. Kanakku 
Narayanan Krishnan, 23 T L.R. 48. 

Govinda Pilhy and Muttunayaoom 
P iLDAY, J,V 

References .—10 T.L.R. 89; 7 B.H.C.R. 36 , 
21 T.L.B. 194, li. 

(2) Art 4^—Plaintiff suing for damages on 
the ground that the reloase deed executed by 
the defendant as part of the consideration for 
the sale-deed had become useless—Lim’tation. 
See Vendor and Vender, No. 2, 23 T.L.R. 
51. 

Liquor. 

Country liquor—Attachment and sale m exe¬ 
cution—Collector’s permission. See Civ. Pro. 
Code, No. 176, 10 Bom. L.R. 1.3. 

Lis pendens. 

(1) Lis pendens-^'»ans/er of Properly Act 
(IT of1882), S. 52—Mortgage suit — later- 
est^in immoveable property—Contenttgus 
suit. 

A suit on a mortgage is a suit with respect to 
an interest in immoveable property, and a suit 
for sale on a mortgage praying relief against the 
mortgagors and others is from the beginning a 
contentious suit within the meaning of S. 52 of 
the Transfer of Property Act. Durja Prasad 
V. Madho Prasad, S.C.L^ 153. 
di^^A AND Bell, jj. 

Reference 50.L,J. 603 =29 A. 339=.34I.A. 
102, R. 

(2) Doctrine of lispende.is explained and its 
applicability, to the case of a claimant to pre¬ 
emption, whose right to pre-empt existed 
boEcfte the suit of the other claimants vfttte 
filed, considered, See Pre-emption, No. 21, 26 
P.B. 19ft8. 

9 

(3) Money deema against estate of deceased 
• debtor—Claim tot mere money ^ecree not an 


L is pandeas—(Conciudsd). 

administration suit—Mortgage by heir—Bights 
of decree-holder and mortgagee. See Civ. Pro. 
Code, No. 114, 52 P.L.ft. 1908. 

(4) In mortgage suit whethtr, conlAnues after 

the deciee nisi. Sec Murtoadk (General), 
No. 8, 7 C.L.J. 1. t 

(5) Suit foi pre-emption—Sale of land during 
pen.leni'y of suit-Service of summons not 
effected—P'ttintifi’s right to decree not affected 
See Transfer ok Phopertv Act, No. 11, 6 
A.L J. 477 

(6) Law of, on what principle founded See 
Thansu roi PuoPEUTi Act, No. 12, 4 M.L.t! 

77. » 

(7) Tiau'-fer pendente life—Transferee could 
not be brought on record as legal representative* 
in execution—Ss. 234,372, Civ, Pro. Code See 
Oiv Pro. Code, No 132. 4 !M.L.T. 190, 

Local Boards Act 

See Act V of 1884 (Madras) m 

Lord's Day Act 

—entirely unsuited to the circumstances ot 
this countrv—applicability of the Act to India - 
Proceedings taken on Sundav Munsifi, 
whether void. See Practice, No. 3. 5 A.L.J. 
106 

Lunacy 

(1) huoatic, contracts by—JjUiiacii not hnoivn' 
to the other contracting party--Contract 
Act (IX of 1872), Ss. 12, 30—Specific Re¬ 
lief Act (I of 1877), Ss. 38, 4l—aeneral 
presumption of insanity—rebuttal of—Ex¬ 
pel t opinnm in questions of insanity—value 
of expel t opinion—Burden of proof in cases 
of insanity—General rules of estimating 
evidence as to insanity. 

If a party to a contract seeks to enforce s/ 
contract which is void under S. 12 of the Con¬ 
tract Act on account of the absence of capacity 
to contract in the other contracting party, it is 
not permissible to give equitable relief. How¬ 
ever, statutory relief can bo given under Ss 88 
and 41 of the Specific Relief Act when rescis¬ 
sion of a contract is asked for on this ground. 

Where a person is not -proved to be a lunatic 
on inquisition, it is necessary to rebut the 
general presumption of sanity. This can be 
done by proving that bis mind was completely 
deranged so that he wAs incompetent to enter 
into aD> contract, or bj proving that h#vias of 
unsound mind with regard to the particular 
transaction. 
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‘LvnMy—iConel tided). 

The opinion of an expert on facts proved or 
admitted is only relevant wben the Court has to 
form an opinion on a point of pciencc or art. 
Expert opinion even on admitted or proved 
foots will ailier, and then the Court has to decide 
which opinion it will rely on. But when the 
facts are* not admitted, the Court has first to 
come to a ooifelusion on the evidence as to what 
facts have been proved, and then apph to such 
facts the various expert opinions which ha\e 
been offered But if it is not a point of science 
or art, the Court or ]ury can form an opinion 
without expert evidence, though the line where 
there no longer remains a point of science or 
art on which the Court has to form an opinion 
is not always very clearly defined. 

In a case where a contract is impugned by the 
* defendant on the ground of his insanity, it is 
open to the plaintiff to rely on defendant’s 
conduct 111 transacting business in general, and, 
in particular, m putting through the impugned 
transaction as evidence of capacity. On the 
other hand, it is open to the defendant t > show 
that, though he was not generally incapable, lie 
was incapable as regards the particular contract, 

• either on the ground that he suffered from 
delusiouB which influenced the contracts in 
such a way that his delusion formed the 
foundation of the contract, or on the ground 
that owinjgio general cnfccblrmeut of mind be 
did not uiiderstaiid the contract in question. 

A man w'ho is suffering from delusions may 
very well perform acts which are not infiuenced 
by such delusions, and when it is attempted to 
set aside a transaction entered into by a man 
suffering from delusions, the Court has to decide 
whether the delusions influenced the disiiosi- 
tion ot contraot, and, if so, to what extent 
lIonoBBeh Jacob MonoBseh v. Bhaparji Hor- 
'nasjl Harrar, 10 Bom. L.B. 1004. 

MiCLron, j. 

(2) Remuneration to a committee—Court’s 
jurisdiction to pass the order—Next-of-kin of 
lunatic not entitled to be heard on the applica¬ 
tion—Lunatic when sane can impeach the 
order. See Act XXXIV oi 1858 (IjOn^cy, 

'ScPBEMK Court), No. 1, 10 Bom. L.S. 772. 

(3) Mahomedan Law—Transfer by lunatic’s 
mother—Validity di brausaction. Sec MaHO- 
MSDAN Law (Aussatiost), No. 2, 6 A.L.J. 
474. 

(LuttMp (Sapfoate Coitus) Act. 

BecAcr XXXIV OP 1858. 


Mahabrafamani OfferinAB* 

—contract with respeSt to—Not enforceable 
against heirs or representatives of parties to 
agreement—Immoveable property—Tfansfer of 
non-existing property. Sec Covtract, No. 2, 
11 O.C. 212 

HabomedanB. 

—are not excluded from the benefit of S. 4, 
Partition Act See IV op 1893 (Partition), 
No. 2, A W.N (1908), 12G. 

MahataniB of Huzaffavgarh District. 

—whether belong to an agricultural tribe 
for the purposes of the Pre-emption Act. Sec 
Act ti of 1906 (Punjab Pre-emption), No 1, 
24 P.R. 1908 

a 

Mahomedan Law 

1. —Ceneriu. 

2. —.Alienation. 

3 —Debts 

4. -Divorce. 

5. —Dower 

6. —OiPT. 

7. —CUARniAN. 

8. —Tnheritance. 

9 —Legitimacy. 

10. —Marriage. 

11. —Partition. 

12. —PliU-EMl'TtON. 

13 — Succession 

14 —Wakp. 

15 —Widow 
18.—Will. 

17 -Worship. 

-1—(General) 

(1) Wahabis, right of, to worship at Sunni 
mosques—ReHrictims to its exercise — 
Special dedication of masque for use of a 
particular sectf-Validity, 

* # 

Quaere —Whether according to the Midiome- 
dan Eoclesiastioal Law, a mosque can be special¬ 
ly dedicated for iho use exclusively of Aie 
Hanafi sect of Sunni Mahomedans. 

Persons belonging to the amil-bil-hadi (ot 
Wahabi) sect of Mahomedans are entitled to 
^worship at mosQuos chiefly used by the CTangfi 
sect and use the loud toned amin and raise the 
hands above the knee during worship^a). 

Vn making a declaratory dperee that the pliun- 
tiffs were entitled to worship in accordance 
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JHkboatedan Law—‘(Continued). t 

t 

——1.— (General)— (CowcZuded). 

■with th# Wahabi rituals, the Court imposed the 
-condition that, in exercising this right, the 
plaintiffs should not interrupt or disturb the 
worship of others, Moulvie Abdus Subhan v. 
Korbut Ali, 12 G.W.N. 289=8 M.L.T. 191= 

'7 C.L.J. 433 = 35 C. 294, 

Brett and Chittv, jj. 

References —12 A. 493 and 18 C. 448, rehed 
on, 

(2) Spes auocessionis—Creation' of hfe-inter- 
est—A vested remainder—SMas 

The creation of lifo-intoreat if? allowed among 
Shias. Duniig the penod of the life-interest, 
the deferred interest can bo dealt with b;i way 
of sale, gift, or otherwise, proMded there is no 
interference with the particular estate; and the 
purchaser^or donee could deal with the interest 
so acquired by him. A Mahomedan can create 
<a definite interest like the one known to j 
English Law as vested remainder , and such a 
remainder, though liable to be displaced, is not 
a mere expectancy in succession bv survivorship 
or other merely contingent or possible right oi 
interest, but an interest that can be attached 
and sold (a). Banoo Begum v. Hir Abed AH, 9 
Bom. LR. 1152 = .32B 172. 

Jenkins, o j., and Heaton, j. 

Reference —(a) 17 I A. 201, F 

(.3)—Validity of ariai according to Maho¬ 
medan Law. Sec Mahomedan Law (OirT), 
No. 1, A.W.N. (1908), 133, 

( 4 )_, whether applicable to pre-emption Isised 
on custom. See Phe-emttton, No. 34, 5 
A.L J. 762. 

(6)—See Mahomedan Law (Guardian). 

-8. -(Alienation). 

(1)—Sec Mahomedan IAw (Guardian) 

(2^ 'Previous alienations, not objected to by 
ipiy body, of portions of utadcf land proved to be 
Mahomedan graveyard—Right of members of 
Mahomedan oommunity to object to further 
alienation whether lost. See Mahomedan Law 
■(Wake), No 3,78P.L.R 1908. 

(Debts). ■* •• 

(1) Debt by Mahomedan widow for expenses 
■of her husband’s “ Cholum ”—Whether bii;^ding 
on the reversioners. See Limitation, No. 4, 
70 P.W.R. 1908. 


Mahomedan Law— (Continued). 

-4.—(Divopoe). 

(1) Talaq-uJ-Bidat ortirregvlar divorce — Re¬ 
marriage telien valid after such divorce — 
Parties to divorce bound by rulei governing 
them when divorce took place Husband 
and wife—Custody of wife not allowed when 
marriage illegal. 

J (husband) and B (wife) followed tlie doc- 
tnnes. of the Sunni or Hauafi sect. J pro¬ 
nounced the formula of divorce three times 
consecutively and executed a deed of dnorce 
reciting that be had given hi.s wife three Talaqs 
and had given her np.iiid had in ado hei uiilaw^- 
ful to him He afteiwards re-niarned her with¬ 
out her being intermediately inarn^d to another 
man. 

Held, that among Sunni or llanaii lect the 
Talcug Bidat or irregular divorce is, and becomes 
accomplished, when a hns-band repudiates his 
wife by uttering three times, at shortei intervals 
or even lu iinmodiate Miccoshioii, an\ wor^ 
addressed to the wife, clearly indicating to dis¬ 
solve the luarnage; and that if the woman be 
not Tuhi when the repudiation is pronounced, 
the divorce docs not become conolusivc until 
coiuplction of Iddat. 

Held also, that after the said divoice and 
completion of the Iddat, when iiccessar)’, the 
divorced couple cannot validly bo re-marned 
unless and until thi woman was married to 
another man and divorced bvhim after consum¬ 
mation or left a widow at his death, and that 
' custody of wife cannot be deoruod when the 
marriage is illegal. 

Held, further, that parties to a divorce are 
generally bound by the rules governing the 
sect to which they belonged when the divorce 
was prononneed (a). Mussanmat Barkat Biby 
V. Jala] Din, 84 P.W.R. 1908 = 97 P.R 1908. 
Sir William Clark, c.j., and Reid, j. 

Reference.—(a) 49 P.R 1907 = 110 P.W.R. 
1907, F. 

(2) Marriage contract, option of talak given 
to wife in—Exercise of option—Delay, 
effect of, when not unreasonable. 

When a iiower is given to a Mahomedan wife 
by the marriage contract to divorce herself on 
her husband’s marryingaagain, if the husband 
does marry again, she is not bound to exercise 
her option at the very ^t moment she hears oi 
the nows. The injury done to her is a continu¬ 
ing wrong and she has a contmuiug right to 
exercise the power (a). • 
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MaHomedmn Law~-(OontinueS). 

•—>-4 ^fOlvoroe)— {Oondltided], 

The lules relating t{) the exercise of a power 
of divorce given to the wife by the husband 
aftpr niaifiage should not govern the txercise of 
a similar power given in the marriage contract 
itself, t 

Held, thar'ilio delay lu exercising the power 
in this case was not unreasonable. Brematl 
AyatannesBa Bibi v. Karam Alt I'i OW.N. 
907. 

COXK AND Dods, J]. 

References ;-.(a) ICW R '2C0. f*’ , 81'. 3'27, B. 

(3) Talak— Divorce—Doimr — 1 .1 milation . 

Tlio absence of the wife docs not make the 
1 .pronoancenicnt of talak (divorce) void and 
ineihcaoious. 

It is necessary foi the purpose of dower that 
the fact of the pronounoement of talak should 
1 come to her notice. Ful Chand Bibee v Nawab 
All Ohnwdry, IS C W.N. 134. 

Stri'Hkn and Doss, i.i 

-S.—(Dower). 

(1) Act Vo. VTI of 18S9 {Ruccessiuii Certifi¬ 
cate Act), S 4 — "Debt ”—Deferred dower 

Held, that the dower of a Mahoinedan wife 
whether prompt or deferred, is a ‘’debt'’ with¬ 
in the meaning of S. ‘2 of the Succession 
Certificate Act, 1889, and that in a suit foi its 
recovery brought b) the boirs of the decoasocf 
wife against the husband no decree can be 
passed in favour of the plaintiff in the absoiico 
of the certificate required bv the Act Abdul 
Karim Khan v Haqbul'un-nissa Begam, 
A.W.N. (1903), 113 *30 A. 315=..5 A.L.J. 5%. 

STANLTn, C.J., AND BtJUKITT, J. 

Beferences.~l^ O.W.N. 84, D.\ 2 C W.N 591, 
dissd D.R. 11 Q.B.J). 524, refd. to. 

( 2 ) Reliniitmhmeiit—At'eeptance by the heirs. 
Under Mahomedan Law, the remission of 

dower by a widow, without acooptance by the 
heirs of her husband, is effective. 

It is ^not in every case in which a man has 
ben^ted by the n^oney of another that an 
obhgation to repay that money .arises (a). 

Jyanlbegam Pahtrqddin v. Umrav Begam, 

10 Rom. L.R. 764. ’ 

Scott, c.a, ^ 

. Bffh-ences-.—ia) 21.A 181; (1900) A.O. 16, E. 


Mahomedan Law—{ConHniied). ‘ 

- S.— (Dower)— (Cimcfttde'f). 

j (3) Hiba bil 6Vfaz—liegi8tralwn‘-JBhnsidera- 
.1 Hon, what is sufficient — Koran, oeyy of-^ 

Transfer of property in lieu o/dower-debir 
I whether gift or sale. 

j A transfer of immoveable property by a Maho- 
j medan to his wife purporting to be “made inT 
I consideration of a dower-dobt of Rs. 49i” and 
i “ on account of right of inheritance,” was held 
to be a sale and as such governed by the provi- 
i aions of S. 54 of tho Transfer of Property Act. 

> It was W'rongly desiTibcd as a htba bil ewae. 
j A copy of a Koran is a valid consideration for 
1 a hiba bil ewa^. 

j Sernble —S. 129 of tbo Transfer of Property 
! Act excepts only gifts without consideration 
I from the operation of the Chapter on Gifts, 

I Abbas All Shikdar v. Karim Baksh Bhlkdav, 

1.3 O.W.N. 160. 

’ COXE AND BKCL, 33 . 

I (4) Widow’s right to hold property till dower- 
■ debt IS paid. See Act VII of 1876 (Land Eegib- 
1 TBATION, Bkn(ial), No. 3, 12 0 W N 16=35 C, 

120 

I 

I (4-rt)—.adverse possession of dower property. 

I See Mahomkdan Law (Widow). 

! (5) Dower promnt and deferred. See HIako- 

, MEDAN Law (Paktition), No. 1, 13 C. W.N. 153, 

I —6.-(Gift) 

j (1) Usuft ticf—-Ariat. 

I , Held, upon an application for revieiy of judg- 
I uicnt in the case of 28 A ‘264=A.W,N. (1905), 

I 269, that what was decided in that case was 
I that the transfei, in question there, was not an 
I absolute gift, so that any limitation or condi- 
' tion limiting it would be void under the Maho¬ 
medan Law, but that, taking the transaction as 
a whole, it was a grant of the usufruct of the 
property to Mt. Habib-un-uissa for her life, 
known, m Mahomedan ffjaw, as an ariat. An 
anat is not invalid according to the Maho%iedan 
Law. KhalU Ahmad, In the matter of the pt 
Hon of, A.W.N. (1908), 133*6 A.L.J. 406« 

A. 309. 

Banebji and Bichabds, 33. 

it 

(2)—Fahdtfy of Marz-ul-maut— 

* test to be applied~-FracHc 0 whim cono^rri^' 
findings of fact are u ider consideratiou. 
gVhero the question was, whether a certain 
deed of gift made by a ddeeased Mahomedan 
donor in fav^our of his son was^ invalid by tofiaaxi. 



DIGESt OASES. 




iW. 




7S1 


~-^.-^mtt)-(Concluded). 


ot the<M&hffinedan Law of mart-ul-maut, lelat- 
iiig to gifts made in deatb>illnefis, and the Conc^ 
in In^a oononrrod in finding in favour of the 
donee, and applied the test which was treated 
*8 decisive on tbia'point, “ Was the deed of gift 
" executed by the donee nnder apprehension of 
death,** tbdr Lord^ips hold that the test which 
appeared to he the right question was essentially 
one of fact, and upheld the concurrent finding 
of the lower Courts m favour of the donee. 
Fatima Bibi t. Sheikh Ahmej| Enksh, 10 Bom. 
L.R. SO (P.O.). ’ 

Lord Robrrtson, Lord Collins, and Sir 
Arthur Wilson. • 


(3) Mushaa,«dociriiie of—^pplicabihtii—Share 
in companies and freehold property. 

The doctrine of mushaa does not apply' to 
shares ip companies and freehold property'in a 
great commercial town. 

Where a Mahoraedan trader in Rangoon 
made a gift of certain shares and other valu¬ 
able freehold properties, m favour of his wife 
and minor ohildron, held, that the gift was not 
invalid (a). Ibrahim Ooola-n Ariffy Baiboo, 
4A.LJ.672 (P.C.) = 11 O.W.N. 973 =9 Bom. 
L.R. 872=17 M.LJ 408 =6C.L.J 695 =35 0. 
1, 

Lord Robertson, Lord Collins and Sir 
Arthur Wilson. 


Reference —161.A. 207 = 11 A 460, U 
{4t Hiba bil mushaii—Possession. • 

Hbld, that what is known to Mahotnodan 
law as a hiba bil mushaa or gift of an^undivid- 
ed joint propsrty, is a valid gift if the donee 
obtains possession Hobib-ullah v Abdul 
Khalik, A.WN. (1903), 104=30 A, 2.50=5 
A.L.J. 666. 


Airman, j. 

Reference:—il 4tjp, R. 

* (5) Gift by Moplah Mabomedan husband to 
wife governed by Manimakkathayam law,— 
effect of. See Marumakkathayam Law, No. 5, 
18M.L.J.J6. 

—>7.—(Gaapdiao). 

(1) OuardiansMp of properly of miiwre— 

• Mather arid palernalt uncle—Prefer^ice— 
Guardian and Wards Act, S. 17. 

Vj^ere the only candidates tot the gj^rdian- 
Aip of the firoperty are the mother and a 


MahomedM Luw—{ConRnued^. 

-^7.—((hiardiaii)--(Confiw»«d). 

paternal uncle of the^ minor, there appears to 
be no authority for preferring the nnele. The 
uncle has no legal right nnder 4fahopiedan 
Law superior to that of the mother (o). It is 
for the Court to decide what appqprs to be for 
the welfare of the minor, ^!fa Zakepia t. 
Harnn, U B.R. (1908), 2nd Quarter, Guardian 
and Wards, p." 1. 

Twomey, 3. 

Refeience.—^a) 29 A. 10, F. 

(2) Mtnor, trausf er of property belonging to 
Guardian, validity of transfer by me igho 

IS not—Voidable and void irtyisfers—Decree 
III favour of a minor subject to the payments 
of debts binding on him—Limitfition Aft, 
1877, Sch. 11, Arts. 4i andUi-Redem^ 
tion, suit for, brought by a minor tmlve 
years after sale—Cmlom, modification of 
law by—Contract Act, Ss. 6i, 65 and 135— 
Ratijkalion of a void contract -Estoppgb>- 
Oudh Laws Act, 1876, S 3 

Held, that, where a custom is proved to exist, 
it supersedes the general law which, however, 
still regulates all outside the custom (a). 

Held, further, that the mortgage of property, 
belonging to a Mahoraedan minor, by a person 
who is not his natural guardian or a guardian 
judicially appointed, is absolutely void, even 
though it may have been executed to pay off 
debts legally payable by the minor; the minor 
sboiUd not bo allowed to recover the property 
until he has paid those debts and thus made 
restitution to the extent that he has deriveil 
advantage (5) 

Held, also, that a suit for redemption brought 
by a minor is not barred if brought more than 
twelve years after it has been sold by one not 
legally*, competent to sell, the minor being 
still entitled to base his cause of action on the 
original mortgage. 

Held, lastly, that, where a transfer is void 
ab tntho it cannot be validated by subsequent 
ratification (c). Hata Din Safety. Shaikh 
Ahmad All, 11 O.C. 1. 

CiHEEVKN, A.J.C., AND CHAUISR, J.C. 

References -(a) 12,M.1.A. 523 *(t»8); 29 0. 
828, R. (6) 9 0.0. 97 ; 28 B. 181, F.; 34 0. 36, • 
diss. (c) 8 A. 852, R. 

(3) AlienalUm by remote guardian—Effect— 
Guardian being co-heir and tnposststion 

I 3768-dfi 
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Mabotaedaa tair-iConfeniwd). 

-^7.—(Ouardlan)—(OoHcZM3«d). 

thi eitate--Alienation to discharge debt— 
Validity. 

Under the Mahomedan Law there are two 
clasaes of guardians, neat and remote. The 
near guardibns are the father, grand-father and 
their executors^ The remote guardians are the 
other male agnates. The near guardians alone 
have authority to sell immoveable properties. 

An uncle, being a remote guardian, has no 
authority to sell the land of bis minor nephew 
(rt). Such a sale may be treated bvtbe nephew 
aa a nullity, and he can recover the property 
sold 

No doubt, if the guardian is also a co-hcir 
and in possession of the whole estate he repre¬ 
sents the whole body of heirs as against the 
nreditors of the estate and can make a i.ihd 
alienation for the purpose of discharging debts 
of the deceased. In such a case he makes the 
aJ'on.ttion not qua guardain, but qm repre^rn- 
tative of the osUite (6). 

Where plaintiff aeokspio equitable relief, the 
maxim ho who soek^ oipiity must do equitv li.-vs 
no application (c). Aman wd Mahomed fv 
Vavo wd. Haiuk, i S.L.R. 221 

PlUTT, J.C.. AND CllOt'C’H, A J.C. 

Heference% 199 , A. 371,29.0, 

473, F [0) It C, O'); SO C. 19, if (c) 20,|B, 
199, B. 

(4) Da facto guardian—MotJm—Transfer hy 

_/juwafic's bemfit—Setlimj a'.ide of 

transaction. 

Whan a Mahonic lan mother, acting as .i de 
facto guardian of her son who is a lunatic, deals 
with his proporti on his behalf .ind for his 
benefit, the transaction should not bu set aside, 
although under the Mahomedan Law she cannot 
be his guardian [a) Ummi Begam v Kesho 
Dag, 5 A.L.J. 474 = A.W.N. (1908), 220 

STANI.KY, O.J,, AND BaNKKJT, J, 

Beferences —(a) 34 C. 10; 34 C, 63, 26 A 

22 , B. 


Mabomedau Law—{OonUnued). 

I 

-8.—(Inheritaaoa). 

(1) Custom—Mahomedan Law—iAdapbon— 
Mughals of Mudhi Town 
in Feroepur District follomng agricuUure 
for more than a century—Inherently in- 
valid adoption need not be impugned—In¬ 
dian Limitation Act, XV of 1877, Art. 
118 of second Schedule. 

Held, that Kilohi Mughals of Mudki, a town 
in Perosipur District, are governed in matters 
of inheritance by Mahomedan Law which does 
not recognise adoption, and that, on account of 
their not living in a village, the fact of their 
following agriculture, raises no presumption of 
their having also adopted customs of agricul¬ 
tural trilxis (a). 

Held, also, that an adoption inherently m- 
valid need not bo impugned independently of 
the claim brought for possession of the adopter’s 
estate after his death; and that such a claim 
does not become barred by limitation simply 
oil the ground that no suit for declaration of its 
imaliditi has been brought within six years 
under Art 118 of second schedule to Indian 
Limitation Act XV of 1877 (b) 

Held, further, that, according to Mahomedan 
Law, a will in favoui of an heir is valid up to 
the esloiit oiilv of one-third of the testator’s 
propieity. Nizam y. Bhana. 56 P.W.R. 1908 
=71 P B 1908, 

Rkid, j 

References — (a) 16 P.R 1906 , C.A No. 213 
of 19l)G 11 and D. (b) 86 P R 1903 (F.B.*), F ; 

31 P W R 1907= 1 P.R. 1907, dtss 

(2) SJitas—Siiccemon. 

Held, that according to the Mahomedan 
i,aw applicable to the Shia sect the maternal 
uncle of a doceised person excludes from in¬ 
heritance thn grandson of * his great grand¬ 
father's brother. Mijakat All y. Wazir All, 
A.W.N (1908), 149 = 5 A.L.J. 543. t 

Baneiui, j. 


(6) Mahomedan mother, right of, to guardian¬ 
ship of minor's property—.Power to make oon- 
traot or refgc to Arbitration on minor’s behalf 
—G-uard^tei ad litem ^eo Oiv, Pno. Code, 
No. 261, 1 Bind L.R. 160 

(6) Alienation by de faetg guardian, not being 
legal guat^an of minor and not authorised by 
custom to transfer ward’s ^perty—Validity. 
Be.?. EjlwiranoN ACT, No 63 182 P.L.R. 1908. 1 


(.I) Guifrosh Oitj—.drotns of Lahore and 
Amritsar arc governed by Mahomedan Law 
and not by customs of the Punjab Agrioul- 
turists, See Customs (Punjab) Inhebitance 
AND iluccEssioN, Not 2, 72 P.W.R. 1908. * 

(4) Koreshis of Gultana, Rawalpindi Dm- 
triot, {^ujar Khan Tahsil, belonging to family 
of Pits—Whether governed bji, Mahomadat. 
Law in matters of inheritance. See Customs 
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Mahomedtut La%—{Contin%i6$i, 

-8.—(Itthefitanee)—(CoftclMded). 

■(Pdnjab—Inheritance and Succession), No.l, 
46 P.B. 1908. 

(5) Sayyadb of Tahsil Shujabad, Punjab, 
wkethor governed by Mahomedan Law of in¬ 
heritance. See Customs (Punjab—Inherit¬ 
ance ANU Succession). No. 10, 68 P.R. 1908. 

(6) Laghari Biloohis of the Sanghar iahsil of 
the Dera Qhazi Khan District—Preference of 
Mahomedan Law in matters of female succession 
—Custom—Bight of daughter Xo inherit her 
father’s ancestral property in presence of his 
collaterals. See Customs (Punjab—Inheuii'- 
ANCK AND Succession), No 27,• 13G I’.R. 1908. 

(7) Right ol grand-d.xugbtei-. when thoir 
fatherhadpro-deceased his father. See Customs 
^Punjab—Inheritance and Socckssio.v), 
No, 28, 136 P R. 1908 (note case, p 619) 

(8) Bilochus of the Natkani Datani got of the 
Sanghar tahsil of the Dera Qhazi Khan District 
—Rights of daughters to succeed. Sec Customs 
(PuNa.iB— Inheritance and Succession), 
No. 29, 136 P R. 1908 (note case, p. 6'22) 

(9) —Inapplicable to Shamsi Khojas, Lahore, 
in matters of succession Sec Customs (Punjab 
—Inheritance and Succession), No. 31, 140 
P.R. 1908. 

(10) Sec Mahomedan Law (Succession). 

—9.—(Legitimacy). 

(1) Marriaje—'Legitimciay —Ackiiawladgmenit 
parentage—Alienation by a Silfh Jlfitin 
favour of tssue from a Mahomedan woman 
—Declaratory sitU to set aside alienation — 
Dismxsial of mat—Appeal by some only of 
the plaintiffs. 

The Mahomedan Law of acknowledgment 
of parentage with it.s legitimising effect has no 
reference whatsoever to cases m which illegiti¬ 
macy of the child, i; proved and established, 
eitjier by reason of a lawful uiiiou between the 
parents of the child being impossible or by lea- 
son of marriage necessary to render the obild 
legitimate being disproved. The doctrine 
relating to cases where oither the fiict of the 
marriago itself, or the exact tunc of its 
occurrence with reference to the legitimacy of 
thi acknowledged child is not proved in the sAise 
of the Jaw as distinguished from disproved. 

In other words the doctrine applies oily to 
cases of unoertaluty as to legitimacy and in such 
biases acknowledgment has its effect; but that 


Mabomedaa Law-^ConUnuei). 

—~-9.—(Legitimaoy)—(CoRctvdeii). 

effect always proceeds Upon the assumption of a 
lawful onion between the parents o^heaeknovid- 
edged child * 

Held, that a gift of immoveable property by a 
Sikh Jat in favour of his sons Hy’a Mahomedan 
wife before the alienor embraced Mahome- 
danism was void as the alienees could not be 
regarded legitimate issue. 

Held, also, that whore claim of reversiouers to 
set aside an alienation is dismissed and only 
some of thoin appeal on their own behalf only, 
the appellate Court, if it accepts the appeal, 
should only giaut declaration as to the right of 
the appellants and not the reversioner who did 
not join m the appeal. Khushal Blagh jr. 
Jaimal, 100 P.L.B 1908. 

Ke.nsiMtTon and Shah Din, jj, 

-10.—(Marriage). 

(1) Fifth marriaije in presence of four hvOig 
wives-hegality —Legitimacy of children, 

A miirriago by a Mahomedan with a fifth 
wife when four previous wives are living is 
invalid and not void , and the children bom of 
such marriage are not debarred from suooession 
to the estate of their father (a). 

The spirit of Islam is against bastardising 
children. It allows in ocrtain cases, and sub¬ 
ject to oertaiu qualifications and limitations, 
paternity to be established even by acknowledg¬ 
ment. The onus would thorefore rest on those 
who alleged that a child born os the issue of a 
proper contract of marnasro with a female, who 
is a fitting subject of marriage and not unfit as 
prohibited females are, is really illegitimate, 
because the number expressly permitted by the 
sanction of A1 Koran was exceeded. KnshaU 
Jan V Abdul Hamid Khan. 6 P.B. 1908. 

Johnstone and Lad Ohand, ji. 

Ucfereiuce —(a) 23 C. 130, B. 

(2) Re-marriage between divorced couple, 
when valid after divorce. See Mahomedan 
Law (Divorce), No. 1, 84 P.W.B. 19M, 

—11—(Partition). 

(1) Partition suit, d^ree in—Infant, non- 
parties, how far bound — Dower, prompt 
and deferred-Agreement by father on 
behalf of minor son—Evidence of intention 
—Khana damad— Pin-money, etaim for 1 
by heir—Limitation—‘Executor ajtrustee — 
Costs. 
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Maboaiedaa Law-^Oontinu«d). 

—11 .-^(PartiUon)—(Conitntwd}. 

Usder tbe Mahomedafu Law, the minor heirs 
of a mothei^ not partis to a partition suit, for 
her dhare in her father's estate and continued 
after her death by her husband as her executor, 
and whose in^rests were not legally protected at 
the time of paKition, ace clearly entitled to 
have the matter gone into again. But the 
division, as then made, should not bf disturbed 
more than is absolutely necessary properly to 
adjust the interest of the heirs. 

Even if the portion of a dower that was 
prompt was not claimed by the wife in her 
life-time, tlyi same, on her death, together 
with the deferred portion thereof, becomes 
tjvailable to her estate, vests in her executors 
and passes on to her heirs. 

The executor of a Mahomodan takes the 
whole estate of the testator by virtue of the 
probate and Adminisiration Act and is a trustee 
for the entirety thereof (a). 

When the executor of a deceased iMahomedan 
woman is her husband who was under an 
agreement to pay her a certain dower, ho cannot 
avail himself of the ordinary period of limitation 
of three years as a simple debtor and avoid the 
payment of the dower to the heirs of the 
deceased. 

Under the Mahomedan Law, a father has the 
power to make a contract for dower on behalf 
of his infant sons and the contract su entered 
into is binding, oven though it was made after 
the marriage. 

The amount named in an agreement for the 
payment of dower must be paid inaspective of 
the husband’s meaito and the husband cannot 
be allowed to go into evidence to show that the 
parties to the contract did not mean to insist 
upon the payment of the dower but something 
else (6). 

A fixed sum of money agreed by the husband, 
at the time of the marriage, to bo paid monthly 
to the wife as yan dan tpin money) was consi¬ 
dered to be in the nature of a personal allowance, 
and, if the wife, failed to claim and recover the 
same during htst hfe-time, her heirs could not, 
after her decease, recover the same from her 
husband as a part of the assets of her estate. 

When the hearing of a partition suit was 
proloug«l entiraly on acoqgmt of contentions 
raiwi bji; # distoadant su which ho failed, be 
was ordered, to pay to, ail parties the costs of 


Matomedaa l.stw'—(Oo^nusd), 

—11.—(PurtltlOB)—{Oertcfwded). 

hearing on subsequent days after the fi/ht day.. 
Bazlr All v. Hafia Naalv Ali, 18 O.W.N. 163. 
Ohittv, j. 

References (a) 9 O.W.N. 9.38=33 0.11, F, 
(ft) 2 A. 678, F 

-12.—(Pre-emption). 

(IJ Manager of Court of Wards, power of, lo 
assert the claim of pre-emption—Delay 
assertion of right — Fomtahty—Claim, 
when can he made—Act V of 1897 (Bengal 
Estates Partition), Ss. 99 and 95—Custom. 

A guardian oi manager under the Court of 
Wards can assert a claim of pre-emption, based 
on the ownership of the ward’s property, and 
such manager does not need any express sanc¬ 
tion from the Court of Wards, Ho can also 
perform on behalf of an adult female ward the 
ceremonies of Taiab-i-mowasibat and Talab- 
i-ishtishad (a). 

There i.s no fixed time within which the 
talab-i-ishtishad should be performed. It is a 
question of fact for the Court to determine, 
whether such ceremony was done within 
proper time (6). 

The performance of the ceremony of talab-i- 
ishitehad is not meant to be done for the infor¬ 
mation of the vendor or vendee, though its 
! effect may be to give them information. The- 
formality is insisted on with the object of get- 
' ting evidence that the pre-emptor has really as¬ 
serted his right, and beoanse evidence is vianted 
in order to esfablish proof before the Magistrate. 

It may be that no witnesses are present at tha 
time of the performance of the talab-i-mowasi- 
bat. The talab-i-ishlishad must be performed 
in the presence of witnesses so that there may 
bo proof that the claim has been made (e). 

The performance of the ceremony in the Ray 
kaehary or law ofiSoo o^he vendor is a suffioient. 
compliance with the law (d). ^ 

The existence of the custom of pro-emptibw 
among Hindus in the district of Ohamparan,. 
Bihar, has been judicially recognised (e). 

The assertion of the claim of pre-emption' 
must be made without delay; but before the 
shafee can assert his right to pre-emptioo, he- 
m&t be satisfied By evidence, which he ho^ds 
to be credible, that the sale has been com¬ 
plete^ (/). * 

It is clear from the authoKtimi that under 
the Mahomeda,p Law, before it can be h^d. 
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-19. — {PM-*mptl9o)— (0«»«e|«dfld!) , i 

4bat the sale was oomptete, there must hare 
heen a Cessation ot the reodor's right m the 
property (p). 

An order passed under 8. 29 of Act V of 1897 
has not the efieot of dividing the shares of the 
proprietor finally, until the date specified in 
S. 96 of the Act; and until the latter date the 
right of pre-emption subsists (/t). Jadn Lai 
Sahn V. Janki Koer, 35 G. 575. 

Brett and Coxb, jj. 

Befarences.—ia) 1 A. 521 ancTil’S A.129, B. (b) 
16 W.R, (P.B.), 13, F. (e) 17 0. 543, B. {d) 27 
A. 160, dial, (a) W.R. (1864), 2^9, W.R. (1S63), 
(BA.), 148. 17 W.R. 264 ; (1837), 0 Sal. Rep. 
197, F. (/) 11 A*. 108; 16 A. 344, F. (g) 8 W.R 
265, F*{h) 12 W.R. 484, R.; 14 W.R. 476, D 

(2) Shafi Khaleet—Partner m the immunattes 
or appendages—Nature of right—Common 
servient tenement between prc^erty of ven¬ 
dee and property in dispute 

FlamtifF prc-emptor and defendant No. 2, 
vendor, were brothers. Defendallt-^eador sold 
to defendant No. 1, a neighbour, two houses 
adjacent to each other, and between the female 
apartments of which and the house of the 
plaintiff, there was a passage for the use of the 
inmates. Plaintiff sued for pre-emption as 
neighbour and shafi hheUeet. The defence was 
that the plaintiff had no right of pre-emption 
in preference to that of the vendee who was a 
neighbour and also a shafi hhaleet, inasmuch* 
as thd water from the privy of his house passed 
through the land of a third person over which 
land the water from the roof and pai nalas of 
the houses in dispute also fell. 

Held, that under the Mahomedan Law, the 
right of the defendant-vendee over the laud of 
t^ third person was a totally different right from 
that ot the defendant-vejLdor over the same land. 
*F|ie defendant-vendee was not a participator in 
Wiy sense either in the property sold or in any 
of its immunities or appendages. Mnsharnif 
AUt. Shaakat All, 5 A.L.J. ■509=A.W.N. 
(1908), 239. ’ 

Rubkitt and Riohabdb, jj. 

•(3) Unreasonable delay iji making olaiip of 
pre-emption—Bfleot. See PEE-Eitraoli, No. 19, 

iao.w.N.4i9{p.a). 

(4) Bee PsBagiimoM, No. 84,6 A.L.J. 752. 


rm' 

Maboatedan Law—{ConHnued). 

—-18.—(Suooeuton). 

(l) Evidence to prgpe custom at variance leitk 
it inadmiseible—Bengal, N.yr.P. and Assam 
Civil Courts Act \XII of 1887), 8. 87— 
Beluohi Mahomedans governed by Afa- 
homedan Law in regard to succession — 
Daughters entitled to inherit—fiehnguish- 
ment. 

w 

In regard to succession among Beluchi 
Mah^meda^s it was held, that, under S. 37 
of the Bengal Civil Courts Act of 1887, the 
parties would bo governed by the Mahomedan 
Law. Hence, evidence to prove a custom in a 
family excluding daughters from inberitauce— 
such custom being at variance with the ordinal^ 
law—was inadmissible and was Rightly reject¬ 
ed (a). 

There is as much authority m the Koran let 
the daughters of a Mahomedan taking shares 
in their father’s estate as there is m the case 
of sons. A deed of abandonment oxeeuted in 
reliance upon the generosity of the party bene- 
fittod was held to be' without cousideratiofi. 
Ismail Khan v. Imtlaz-nn-nisa, 4 A.L.J. 792 
= A.W.N. (1908), 7*. 

Stanley, c.j. and Bukkitt, j, 

Beference .—(a) 23 A 20, F. 

(2) Shtas—Succession—Mode of descent among 
descendants of paternal uwles and aunts. 

Under the Shiah law the sucoession in the 
case of descendants of paternal uncles and aunts 
is stirpital and not capital. Aga Sheir All T. 
Bai Kulsum Khanum, 10 Bom. L.R. 717. 
Jenkins, c.j., and Batchelor, j. 

(3) Shias—Descendants of paternal uncles 
and aunts — Succession. 

The heirs by oonsanguinity under the Sbia 
Law of inheritance fall into three classes. In 
the first class are, first the parents, and second¬ 
ly children and other lineal descendants. In 
the second class there are first grand parents 
and ascendants and secondly brothers and 
sisters and their descendants. And in the third 
class come paternal and maternal uncles and 
aunts of the deceased and his parents and their 
desoeudants. . 

In the third class, a| well as in the first and 
second, suooessioa is stirpital. Aja Btaeridll 
Valad Aga FaiiaUi ,v. Bai Knlsan Khanant 
32 B. 640. ^ 

Jenkins, 0,7., and Batcbelob, j. f 
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Mabomedau Laa'—{Cotit*ntied}. 

' 18 .’—(Sneoenlofl)— 

(3>a) —’ffovems Awane oi Ludhiana Town in 
mattiers of succession %nd not custom. See 
Gumoms (Punjab—Inhebitanck anb Succbs- 
siotr), No. ac, 124 P.E. 1908. 

(3-6) Bpes successionis. See Mahomedan 
Law (GbneUal^, No, 2, 9 Bom. L.B. 1162. 

(4)—not applirable in the case of an occu¬ 
pancy tenancy—.Male lineal descendants—Rule 
of devolution altered. See Act 11* of 1901 
(N.W.P. Acts), No. 4, 6 A.L J. 77. 

(6) See Mahomedan Law ([nhkritasce). 

—rl4.-(Wakf). 

(1) Wakf nominally fur pions ^.trrjpose.f, hut 
aubstan Itdlly to provide matnienanre for a 
particular family and its 'hacmulants, 

> validity of. 

In a suit for possession the pJaintifl was the 
cousin on the father’s side of one M, the deceas¬ 
ed owner of the property in dispute, while the 
defendants were the sons, of her first cniisia on 
the mother’s side It was alleged in the plaint 
that the plaintiff had been manager of the pro¬ 
perty of M until 1870, when the defendant’s 
father was appointed to look after her property, 
that on his death his sons, the defendants, con¬ 
tinued to act on behalf of M , and that duiing 
her life-time she executed certain deeds, one of 
which was a deed of Wahf, dated the 5tb 
February, 1901. The following weie the mate¬ 
rial portions of the deed. “ . .. .1 desire that 
with the property owned and possessed by mo 
some benevolent work may always be carried 
on, BO that it may bring me good name in this 
world and salvation in the other, and the pro¬ 
perty may also remain safe. Therefore.I 

have executed a perpetual deed of endowment, 
without the power of revocation, in respect of 

half the village.I have got the Wakf 

lawfully enforced through an agent and allotted 
the income of the said property to the expenses 

of the Imamhara .I have now endowed 

for ever the property for the Imanibara in 
Bitapur, and nq body can become the proprietor 

thereof.I have subjected the property 

to the rules relating to Wahf, and, having made 
(the defendants) trustees of this endowed pro¬ 
perty, I have put them into possession thereof 
as sueb, because these very men are my near, 

' nay neAeest velatmos.So the said trustees 

wiU aver remain the truatpes.and it will 

be proper for them to spend whatever ex- 
penees may he iheuntd ip wcmnection with the 


Mabomadan Law-'lConttnued). 
—~-U:*^(Wakt)—(CoHiinfied). 

Imanibara out of the endowed property during 
the time of their trusteeship ; and it is tlfe duty 
of every one of them to incur expenses of wioja- 
lU (religious meetings) detailed below. This is 
always to be kept in view that whoever may be 
appointed trustee after the said trustees will be 
from the family of these very trustees , no one 
belonging to auother family can become a trus¬ 
tee. The said trustees will themselves nominate 
trustees' to succeed them end likewise every 
trustee will make arrangement to have effect 
after bim.” The annual income of the pro¬ 

perty exceeded Rs. 1,000, a very small jiortion 
of which was sufficient to meet the expenses of 
the majnlis. ' 

Meld, that, in the deed, the^ appropriation 
was nominally for a pious purpose, an^ sub¬ 
stantially to provide maintenance for the 
defendants and their descendants, and, there¬ 
fore, under the Mahomedan Law the leahf was 
void and of no effect (a) Hakim Muhammad 
Sharif y Zakir Husain, 11 O.C. 48. 

Evans and Chamieb, j. cb. 

Iteferences —(a) 17 C. 498,22 C. 619,30 0- 
666 and 23 B. 72.6, li. 

(2) Wakf property — Burden of proof —Takia 
Kutab Garb] in Lahore. 

Meld, that the plaintiff, on whom the burden 
of proof lay, had failed to prove that the Tahia 
Kutab Garhi, situate m Lahore, is loak/pro¬ 
perty; that whatever the original history of 
the property might have been, it had long since 
passed into private hands. MuBsammat Alah 
Jawa4 y. Muhammad Hassan, 110 PL.R. 
1908 -82 P W.R. 1908. 

Kensington and Hcbbv , jj. 

(8j Dedication^ User —Graveyard—Aliena¬ 
tion of land pertaining to graveyard—Otv, 
Pro Code {Act XIV of 188Z), 8s. 30 and 
539—Suit by members of a community- 
individual rights 

The plaintiffs, some*Mabomedans oi Mul¬ 
tan city, sued the Court of Wards representiAg 
the estate of Akan Bahadur Mahhdum Hassan 
Bakhsh for a declaration that the land in suit 
situate m Maurn Taraf Daria, Tabsil Multan, 
was a graveyard in the possession of the Maho¬ 
medan community, and for an injunction 
restraining the defendant from transferring ai^ 
part^if the land. l{ was alleged by tHe plain¬ 
tiffs that the whole of the land in .suit w^s the 
graveyi^ known as Mat Pak Daman and was 
wakf and inalienable. t. 
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MabomedBa Lsw—{Continued). 

——H.—(Wakf)—(fiowMwitfld). 

Held^ that the plaintifEs had proved that the 
land in suit was graveyard known as Mat Pak 
Daman and was wakf by user, if not by dedi¬ 
cation (a). 

That user, as snoh, does not deprive the 
owner of his title but the title remains subject 
to the user of the land as wakf (6). 

That the plaintifis, as members of the 
Mahomedan community, were competent 
to institute the suit, and Ss. 30 and 639 of the 
Civ, Pro. Code did not apply.tiO, the case, that 
it was not neoessarv for each plamtiS to show 
that he had used the graveyard ; a newcomer, 
for mstance, if a Mahomedaa, had an equal 

right with the oldest residents. 

• 

Tha*, by the fact that previously sonic 
portions of the land pertaining to the graveyard 
had been alienated without objection on the 
part of Hrfy one, the plaintiffs did not lose 
their right to object to further alienation, 
Ilahi Bukhsh t. The Court of Wards of Khan 
Bahadur Hakhdum Hassan Bakhsh, 78 
P.L.R. 1908 = 52 P.W.R. 1908. 

Chattebji and Joiinstose, JJ. 

Refemu)e$:~(a) 23 C. 1290; 19 C. 203 ; 25 A. 
418; 2 M.I.A. 390, A.W.N (1903', p. 74, B. (6) 
26 B. 198, B. 

(4) Mosque, Mahomedan Foundation—Bight 
of worship—Mzoluetve fight of a class— 
Law of Mauritius—Charter of tncorpora~ 
Hon obtained by a portion of congregation 
disregarding the right of the rest—Remedy 
of the latter—Unincorporated religious 
asHodation—Bight to sue—French Civil 
Code—Ordinance 6 of 1838, Arts. 210, 
212—Sanction of Qovernment—Criminal 
association—.Suit to set aside scheme of 
imnagemei^—Crown, if necessary party— 
Prerogative—Power of Court to settle a 
scheme. * * 

• 

In 1862-58, some Mahomedan merchants of 
Mauntius purchased certain properties, purport¬ 
ing to act on behalf of the whole Mahomedan 
congregation* of the place, and founded a 
mosque. Thereafter, from time to time, 
adjoining properties were bought and added to 
tlft mosque by Mahomedan merchants, purport¬ 
ing to aot iqthe same way on behalf of the 
vrttole^ahon^mi community. In 1877 and on 
subsequent dates, several punshases of ^oper- 
ties were made by Outohee merchants purport- 


j Mahomedan Law— {Continued). 

-H.-(Wakf)-(Cow<i»i«d). 

ing to act on behalf of the Cutchee Mahomo- 
dans alone, but this practice was not consist¬ 
ently followed in later times, and though the 
Cutehees, being the nohest memliers of the 
congregation, contributed individually in pro¬ 
portion to their means, considerable contribu¬ 
tions were also made in the Aggregate by the 
Hallaye and Soortoe Mahoniedans. The 
administration of the affairs of the mosque was 
left mainly, if not entirely, in the hands of 
Cutchee Mahomedaiis, betaube they were lead¬ 
ing merchants, but not bec.ause they belonged 
to that particular class of Mahomedaus. lu 
1893, 93 Cukhees executed deeds, forming 
themselves into a societv (wbiclf they subse¬ 
quently bad incorporated) consisting of Cutchee 
Mahomodans alone and excluding the othsr 
classes tor all fuluio time from membership of 
tho society and the management of the mosque, 
for which purpose they appointed a committee 
of management out of their own body with 
extensive powers of selling and letting propfl'- 
ties other than the mosque and its accessories. 
All the properties they declared to have vested 
exclusively in the society. 

Held, that a portion of the congregation bad 
no right, by forming a new association, to 
transfer all tho property to the new association 
and exclude the rest of the congregation from 
membership and from participation in the 
management of the affairs of the mosque. The 
charter of incorporation obtained by the 
defendants did not legalise their position, as 
the only association which could claim to be 
legalised was the congregation on whose behalf 
the mosque bad been founded. 

That the rule laid down in the French Civil 
Code (which is in force in Mauritius), that a rdi. 
gious community does not constitute a *' civil 
person '* and cannot, without being authorised 
by the State, bold property, has not always been 
carried out to its logical cooclnsions, and the 
Court will grant relief to aggrieved membezs of 
an unauthorised religions community against 
their fellow-members. 

That, having regard^to the existing law of 
Mauritius, the Court, in setting aside the dee^ 
and the scheme of management set up by the 
defendants, oould not proceed to frame a new 
scheme of management such as would be p 
6 ntirely free from legal objection^ In th' 
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Mabomedau i,aw~-{OonUnjued). 

-11.-. [fl9M)-^{Cowlud$d). 

absence of any reason to fear that the restora¬ 
tion of the statu quo’ ante would lead to 
maladmiuistjcation, this should be left to the 
oongrdgation to be settled amicably, and to be 
given eSeot to, by obtaining a charter of 
inootporation. , 

That, in a suit by some of the aggrieved 
Hallayes and Soortees to set aside the deeds set 
up by the defendants, the Crown was not a 
necessary party, as the law of Mauritius does 
not require that the Crown should be unpleaded, 
and the prerogatives of the Crown would not 
be a0eoted by the decision in the suit. 

That, in any case, the objection, that the 
Crown bad not been made a party, ought to 
hhve been taken in the lower Court. 

Quaere —Whether a congregation, formed for 
the purposes of pravet and religious worship, 
requires the sanction of the (Tovernment, so 
that, without such sanction, it becomes an 
illegal association, in the sense of being cri¬ 
minal, within the meaning of Arts dlO and 
212 of the Ordinance G of 1838 ? Ibrahim 
Btmael v. Abdool Carrim Peermamode, 13 
O.W.N. 26 {P.C)=4 M.L.T. Special, p. 25. 

Lord Macsaohtrw, Lord Atkinson, Sir 
3 H. DeVilltebb, Sir Andrew Scobi.e, 
AND Sir Arthur WinsoN. 

(5)—.Property, validity of decree directing 
sale of. See Oiv, Pro. Code, No 158, 18 
M.L.J. 21. 

—15.-(WIdow). 

(1) Widow tnpomseiuno/ptoppriy w lieu of 
dower—Loss of possession by widow—Ad¬ 
verse possession by stranger. 

The widow of a deceased Mahoiuedan 
obtained possession in iiou of her dower of 
certain property which had been of the deceased 
in hiB liie-time. She, however, lost possession, 
and the property was held adversely for more 
than twelve years by a person who was a 
stranger to the family. Held, on a suit by the 
representatives of the sisters of the deceased 
olaiming their ^ares by inheritance, that the 
suit was barred by limitation. Aley Ahmad 
i^llahaiiunad Ovais Kfaaa, A.W.N. (1908), 
A.L.J. 715. 

ktsmft atm KaBAWAT |lu8AIN, Jf. 

‘ . ^ JSifitre^ A. SdS and 12 C. 694, H. 


Mahoaiadaa Law-^[O0ntinued\. 

-tt—(WIU). ‘ 

( 1 ) Shias—Power ofdsbise amongst Shpas, 

Amongst Midiomedans of the Shia sect a tes¬ 
tator can leave a legacy to one of his heirs so 
long as that legacy does not exceed one-third of 
hiB estate, and such a legacy will be valid with¬ 
out the consent of the other heirs. Where, 
however, the legacy exceeds one-third of the 
estate, it will not bo valid to any extent unless 
the consent of the heirs, given after and not 
before the death of the testator, has been 
obtained (a). Fahmida Khaniun v. Jafd 
Khanum, A.WN. ( 1908 ), 65 »6 A.L.J. 169-80 
A. 163. 

Stanlev, c.jI, and BuRKm’, J. 

References. —(u) 2 M.H.C.R 860; 2 Morley’s 
Dig. 120 and 3 I A. 291, B. 

(2) Bequest to legal sliarers—Power of dispos¬ 
ing one-third of the property—Bequest to 
trustees for charitable purposes—Void for 
uncertainty of subject-matter. 

Where, under the will of a Mahomedan tes 
tator, the widows have received more than they 
are entitled to, under Mahomedan Law, as legal 
share, i.e., ono-eightb of the estate, a decree 
for the balance over and above their share 
should be passed against them. 

Mahomedan Law permits a very wide scope 
to a testator as regards the one-third of his 
property which he may dispose of by will. His 
power of disposition for expenditure on charit¬ 
able or religious purposes is subject to very 
slight restrictions. * 

Bequest of property by a Mahomedan testator 
for such charitable objects as the trustees 
appointed under the will may think proper, or 
for such purpose as that by which the testator 
may obtain eternal bliss, though valid under 
Mahomedan Law, is, on general prinoiples 
apphcable to all testators, inoperative and void 
on account of unoertaiitty of the subject-matter 
of the trust (a). Shahab-ud-din v. Bohan 
75 P.R. 1907=168 P.L.R. 1908-139 P.W.R. 
1907. 

Robertson and Lal Chano, 

References (a) 22 B. 774; 23 B. 726; 80 B. 
600 ; 31 C. 895; 9 Ves 899 and L.B. 8 Oh. Do., 
854,^ B. t , ^ 

(3) Will in favour of heir—Valid only to the 
extent of one-third of testator’s'propevtjr. See 
MAHO&BtlANr Law (iNHEBTrAHOB), No. 1, 66 
P.W.R. 1908. 
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— 17 —* 

See^ABOMKDAN Law (Gkitbkal.), Ko. 1, 
la O.W.N. 289. 

Xainteoanoe 

(1) —of Hindu widow—Calculation—Eight of 
testator to limit right and amount of—Besi- 
deace—Eestriotion as to place of—Just cause 
for disregarding restnetion. Bee Hindu Law' 
(Wats), No 5, 12 C.W.N. 808. 

(2) Widow haying fund from bet husband’s 
estate to maintain her for five.j^earB—Suit for 
arrears oi maintenance premature. See Hindu 
Law (Widow), No. 16, 10®om, L.E. 770. 

(3) Maintenance grant subsisting during 
the lifetime of the grantee, unless otherwise 
provide^ for. See Sanad, No. 1, 7 O.L.J. 202. 

Majority. 

Age of—Jlomoval of certificated guardian, 
effect on attainment of majority by minor See 
Guaboian and Minou, No. 4, 11 0.0.159. 

Malabar Compensation (or Tenants’ Im¬ 
provements Act. 

—See Act I of 1887 (Madras). 

Malabar Law (Tarwad). 

(1) Decree agatnst Karnavnii ta resjject of debt 
binding on members of~Divts%on of, into 
tavans subsequent to dectee and prtar to 
execution proceedings—Karnaoan of origi¬ 
nal tarwad ceasing to represent members, 
•ffeot of. 

The members of a tarwad cannot escape 
liability for debts or decrees binding on the 
tarwad by dividing into two tavasis (a), But, 
when the Karnavan of the original tarwad has 
ceased to represent them, they cannot be bound 
by proceedings, in execution of a decree agamst 
him, unless they are soparatelj represented (5). 
Komiyaprath Cbathoth Vaohii Kimhi Kan- 
noB V. Mannayatha Snppi, 3 M.L.T. 189=18 
M.L.J, 182. . * 

I^NSON AND WaUDIS, 3J. 

Raferenees :—(o) 2nd App. No 1323 of 1894, 
Madras High Court, and 16 M. 451, b\ {b) 14 

M. 39, a. * 

(3)—See Mauuuakkathayak Law. 

Midiadiiiiilistration. , 

—by executrix does not justify Court of 
WkAs * taking"’ possession. See Ooubt of 
Wawm, No. 1, l|O.W.N. 1066. * 


Maliee. 

Defamation — Communication privileged — 
What constitutes malice—Proof of malice. See 
Defamation, No. 1, 83 B.E. 1909. 

Malloiona prosecution. « 

(1) Suit for damages—Information to police- 
informant engaging pleader to pfosecute— 
Reasonable and probable cause—Conviction 
of plaintiff by Cowt of first instance if con¬ 
clusive. 

Where a person gives false infoimation to the 
police, he cannot escape liability for the natu¬ 
ral and intended consequences of the act, 
merely because there was a subsequent investi¬ 
gation and the prosecution was set in motion bf 
the police When, further, ho is fo^imd to have 
conducted the prosecution by engaging a plea¬ 
der and a mukhtcar, it cannot bo urged that 
the police, and not he, was responsible for the 
prosecution. 

A person cannot bo held liable for damages 
for malicious prosecution, if il is not found 
that there was want of reasonable and probable* 
cause, or that the circumstances of the case 
were such as to be in the ejes of the Judge in¬ 
consistent with the existence of reasonable and 
probable cause for the prosecutioc 

The fact that the plaintiff was convicted by 
the Court of first instance and was only acquit¬ 
ted on appeal ought to bo considered m deter¬ 
mining whether there was reasonable or prob¬ 
able cause, but it caniiol be regarded as conclu¬ 
sive 111 favour of the defendant, Bhula Chand 
Patro V. Palun Bas, 12 C.W.N. 818 (note) 
Banerjke and Oeidt, jj. 

(2) —Suit for damages—Prosecution staited by 
police upon information from defendant 
—Beal prosecutor liable 

A pnvate individual, upon whose information 
to the police a prosecution was started, cannot 
escape liability for damages for malicious 
prosecution by urging that the police, and not 
he, prosecuted, if it appears that he himseE 
was the real prosecutor, (a) Harl Charan 
Bant V. Kailash Chandra Bhnyan, 13 
0 W.N. 817. 

Maclean, c.j., and Doss, j. 

References:—{a) 12 C.W.N. 818 (note), 
and 9 Com. Bench. Bep. N.S. 506 (53.3), R. 

(3) Suit for—Information to police—Prase- ^ 
cution by police, inatigaied and conducted 
by yrtvofs individual—Beal prosecutor 
liable—Question of fact—Malice. 

3768-*47* 
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Mftlleioiii proteootion— (Conduded}*' 

A suit for damages for malicious proseoution 
may lie against a person, who makes a Blse 
report which results In a proseoution, or who 
instigates the police to send persons up for 
trial, or vfho conducts the case against those 
persons when sent up for trial. 

The qudstiop in all oases of this kind must be 
—who was th*!) prosecutor And the answer 
must depend upon the whole oiroumstanoes of 
the case, The mere setting of the law in motion 
IB not the criterion. The conduct of the com¬ 
plainant before and after making the charge 
must bo taken into consideration. Nor is it 
enough to say that the prosecution was insti¬ 
tuted and conducted by the police. 

Whether or not in any case, the prosecution 
was instituted and conducted by the police is a 
question of fact. 

The foundation of the action is malice, and 
malice may be shown at any time in the course 
of the inquiry. 

If a complainant does not go beyond giving 
what he believes to be correct information to 
the police, and the police, without further 
interference on his part (except gi'ing huch 
honest assistance as they may require), think 
fit to prosecute, it would be improper to make 
him responsible in damages for_the failure of 
the prosecution (a). Pandit Oaya Pamhad 
Tevari v. Sardav Bhagat Singh, 12 C.W.N. 
1017 (P.C.). 

Lohds Bobebtson, Atkinson, Coluns, Sib 
Andbew Scoble and Sm Abtiiub Wilson. 

Bef 0 r 6 nce.—{a) 26 M. 362, considerod. 

(4) Suit for damages caused by—-Want of 
probable and reasonable cause—Malicious in¬ 
tention. See Act X op 1889 (Pouts), No. 1, 
1 Sind L.B. 201. 

Malikana allowance. 

(1) . Suit for recovery of arrears of—lies in 
Civil Court and Art. 132, Limitation Act, 
governs it. See Act 11 op 1901 (Auba Tenancy), 
No, 11, A.W.N. (1908), 209. 

(2) —, claim for—Land Registration Act (VII 
of 1876), S. 78 —Malikana, not rent. See Act 
Vn OP 1876 (Land .REaisTBATioN), No. 7, 8 
C.L.J. 800 

■amlatdav’B Ckmrte Aet. 

(l)-<bi^ Act III OP If'TI (Bombay). 

;f8 )—Act U op 1906 (Bombay). 


Mandamna. 

Writ of—Suit in the ntftnre of application for 
—Conditions for granting relief. Sek Cobpoba- 
TION, No. 1, 12 C.W.N. 825 (P.C.). 

Maps. 

(1) Evidentiary value of Revenue Survey 
Maps, See Possession, No. 2, 12 C.W .N. 273, 

Market value. 

—See Act T op 1894 (Land Acqvisition). 

Marriage, 

>1 

(1) Presumpttun vf tls exisU’iice atisiiK) from 
coJiabitation with habit and repute—Condi¬ 
tions precedent t^ its application —Practice 
—Point not submitted to either Couits in 
India raised before the Pttvy Council. 

Before applying the general presumption of 
marriage arising from cohabitation with habit 
and repute, it is necessary to make sure that 
there are the conditions necessary for its exist- 
tence, vis., first, there must be some body of 
neighbours, many or few, or some sort of public, 
large or small, before repute can arise , and 
second, the habit and repute, which alone is 
efiective, is habit and repute of that particular 
status which, in the country in question, 
lawful marriage. 

Their Lordships of the Judicial Committee 
were unable to entertain a point urged by the 
appellants, the same having been submitted, 
in the conduct of the case, to neither Court 
below. Ma Ween D1 v. Ma Kin, 10 Bom. L.R. 
41 (P.C.). 

Loud Robertson, Loud Collins, jnd Sib 
Akthub Wilson. 

(2) Jots—Husband executing deed repudiating 
itiife in favour of another—Subsequent 
revocation of deed by husband—Suit by 
wife for declaration that husband and 
transfei ee have no conjugal rights against 
her, maintainability of— 

A Jat wife, sometime ajter she was married 
to the first defendant, her husband, lef^ his 
house; he instituted a complaint, under S. 498, 
I.P.C., which was dismissed in consequence of 
his failure to trace her. Immediately after, in 
the excitement of the moment,'he executed a 
deed of repudiation whereby he transferred his 
wife to the second defendant, but tore up the 
dscument on cooiet consideration.. In a%nit 
by the wife for a declaration that neither her 
husband, the first defendant, not the tr&nsferee, 
the’second defendant, hav^ conjugal rights 
against her. 
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ll4ivvlai»-~ (Coftclvdfd). 

Mtld, that saeh a Buifc would lie («} aod that 
the plaiutifl wan entitled to a declaration that 
the second defendant had no conjugal rights 
against her, but that, under the circumstances 
of the case, without more definite material to 
go on in support of the wife’s contention and 
the plaintiS having made out no clear and 
public repudiation of herself by her husband 
(5), the suit as against the first defendant should 
stand dismissed. Ishrl t. Wa4hawa, 31 P.B. 
1908 = 76 P.W.R. 1908=152 P.L.R. 1908. 

Robertson and Kensington, jj. 

Befirences-—{a) 26 P.B. 1908,' R. (h) 83P.R. 
1906: 5 0. 600 : 10 B. 301; 18 A. 126, JB. 

(3) Nullity of—Deceased mfb's sister—Ille¬ 
gitimate child — Maintenance. 

In a oase, where a decree for nullity of a 
marriage is decreed, on the ground that the 
wife happened to be the sister of the deceased 
wife of the husband, the child would be the 
illegitimate child of the wife, who would be 
entitled, unless a strong case is made out for 
the contrary, to the custody of the child. 

Maintenance for a child may be rightly and 
properly spent for the purpose of maintaining 
a joint home for the* infant and his, or her 
parent, and an account of the amount allowed 
for the maintenance will not be ordered so 
long as the infant is properly maintained. 
Bom Betsoh v. Bom Betseh, 35 C. 881. 

Fr.STCHEB, J. 

(4) —^taking place fifty years ago between 
Sajput and Khatram woman—Woman recag- 
nis^ as married wife—Her son recognised as 
legitimate issue by alleged husband—held 
proved. See Hindu Law (Mabbiage), Ho. 1, 
64 P.L.B. 1908. 

(6)—See Restitution of Conjugal Rights. 

(6) —See Divorce. 

(7) —See Hindu, Law, Buddhist Law', 
Mab^edan Law. 

MBVihftUioB. 

J9ona fida purchaser for value of part of the 
lands comprisefl;, in prior mortgage—Right to 
insist on other lands being .sold first. See 
Tbarbfeb of Pbopesty Act, No. 23, 3 M.L.T, 

287. • . . » 

llMBaia|i:kathayam Law. 

(1) Acquisition in the name o/Karnavim, 
. praswnpiioit of to. 


Marumahkathayam LmiK—iContinuad). 

The presumption of law is that the acquisi¬ 
tions of a Karnavan are presumably made out 
of tarwad funds. , 

This does not mean that a Karnayan cannot 
make self-acquisitions, but merely raises a 
presumption which is rebuttable. Padma- 
nabhan Govindan v. Kora Koira, 28 T.L.R. 
61. 

OOVINDA PlLLAV AND HUNT, .TJ. 

References —14 T.L.R. 191, F , 18 T.L.R. 
.6, D.\ A. 8. 69 of 1081, R. 

(2) Decree for money against the junior 
members—Attachment of Tarwad proper^ 
ties—Remedy of tarwad—Attachment before 
judgment, effect of—Limitation, 

Plaintiff sued to set aside the attachment and, 
proclamation of the plaint properties. The 
defendant obtained a money decree against cer¬ 
tain junior members of a tarwad and attached 
the tarw’ad properties m execution of such 
decree. The Karnav.in was also impleaded aS* 
a party defendant as the representative of a 
deceased junior member. It was found that the 
decree expressly exonerated the tarwad proper¬ 
ties from liability. Held that the plaintiff’s 
remedy was by way of separate suit, and not by 
way of application under 8. 238, CPC. 

Although, ordinarily speaking, an attachment 
subsists till sot aside oi is terminated by reason 
of limitation, attachment before judgment 
stands on a slightly different footing, viz., that 
•the decree subsequently obtained must be cap¬ 
able of execution by the ' attachment already 
obtained, in other words, the attachment 
depends upon the decree for its further validity. 
If the decree extinguishes the alleged liability, 
the attkohment becomes ipso facto void. It 
was therefore held that the question of limita¬ 
tion did not, in the circumstances of the case, 
anse. Bankaran Narayanan y. Kanaka 
Bankaranarayanan, 23 T.L.R. 67. 

Hunt and Muttunay.igam Pillay, jj. 

References.—22 M. 131,23 M. 861; 17 B, 
49,13 T.L.R. 149, dm.; 8. A. 194 of 1079,11 

B.L.R. 149 ; 30 0. 134 ; 23 A. 346 (360). 

• 

(3) Ex parte decree against karnavan—Bight 
of Seshagars to contest validity of the 
ex parte decree in a fresh suit. 

Where an uncontested decree has been obtain¬ 
ed against a karnavan of a Marumakkatha- 
yam tarwad, tiie 8e8hagacs should be gb|en‘an 
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Varuiaiikkathayam hti,v-“{Oontinu 0 d), , 

opportunity in a fresh salt to prove that the 
debt did not exist or was not binding on the 
tar wad. Such right exists even if there was 
no fraud, collusion or treachery. Kriehna Saa- 
trlyai PadltnaBabha Sastriyal v. KoehenHa- 
thara, 23 T.L.K. 41, 

GoVIllnA PlLLAY AND MuTTOSAYAGAAI 
PltLAY, J,. 

Befere.m-.—il T.L.K. 41, t\ 

• « 

(4) Manager of tarwad, Jiowers of—'Appoint¬ 
ment of manager under family Karar — 
Duties of creditor dealing vuth such 
» manager—Drincijial and agent. 

A family Karar authorised a member of the 
tarwad to make alienations of the family pro¬ 
perty for the discharge of certain debts speci¬ 
fied in the Karar. The member made certain 
alienations undoi the Karar, but failed to dis¬ 
charge the debts specified in the Karar out of 
the proceeds of such sale 

V In d suit b.v the pUintifi Cor setting aside the 
alienation and for the removal of the manager 
from karnivdsthamm, to which he became 
entitled after the Karar, it was held, 

(1) that the aheiiatioiis were binding on the 
other members only to the extent to which the 
sale proceeds have been applied 'or the pur¬ 
poses mentioned in the Karar, 

(2; that the creditor was bound to show that 
consideration passed for the sale and that the 
saleprocieds wore utilize 1 for the discharge ol 
debts mentioned in the Karar. i 

The ordinary presumption attaching to alie¬ 
nations made by karnavan does not arise in the 
ease of a mere manager acting under limited 
powers. ^ 

Whenever an autbority purports to be derived 
from a written instrument', a third paity deal¬ 
ing with the agent is bound to taka notice that | 
there ia a written instrument, and ho ought 
to call for and examine the instrument itself to 
see whether it justifies the act of the agent. 
And if from his omission he should encounter 
a loss from the defective authority of the ageut i 
it is properly attributable to his own fault’, 
siuoe he must know that be has no other 
security than his reliance upon the good faith 
aod credit oi the* agent Kauli Lekshmi 
V. ftamiaii PsramMwaran, 23T.L.R. 1. 

T. SADASIVA AiVaA, C.J., aki> Hoxt, 3. 

Uefmnm as C. ; S.A. 284 of lOfil; 
CM^. S!i8uf4Qri^ B. t 


^ Marumakkatbayaia Law^HConeluded). 

(6) Qift by Mahomedan^usband to.wife, gov¬ 
erned by M&rumahkathaydm law^ offset of<^ ■ 

Where a moplah (Hahomedan) madia a gill 
of land to his wife, who belonged to a tarwad 
governed by the Marumakkathaya^ law, heldp 
that the land became the exclusive property of 
tbe woman and her children with the in^dents 
of tarwad property(a). Pattathepanath 0hei> 
tumindaiakatb Parkuin Siyalt Knndy Thaye* 
ttaukandy Pathummav. Hannam Kunniyal 
Papknm Siyali Kuady, 18M.L.J. M. 

22S=4 M.L.T. 82 

Whitk, c.j, and WaIJ.18, j. 

References-.-la) 16M.'201 (P.B.); 29M. 322, 
F ; 22 M. 494 and 27 M 77, It 

(6)—See Malabab Law 
Marwat grant. 

(1) Marwat grant, not an under-pri^rietary 
right—Rent Act, Oudh, 8. 3. 

Held, that a marwat grant is not an under- 
proprietary bolding as defined in tbe Oudh 
Heut Act (a) Swaml Dayal v. Laohmin 
Koer, 11 O.G. 240. 

Evans, j c 

Reference ' — la) 11 0. 318, R. 

Master and servant * 

(1) Co itract of hit ing providing for payment 
of certain wages—Discontinuance of buti- 
ness—Master liable to pay the wages agreed 
upon, whether he find]'morh for the Servant 
or not—Action for damages. 

Where the contract oC hiring provides for the 
payment of certain wages (not in proportion to 
the work done), although it may be optionid on 
the part of the master to find work and he may, 
if he pleases, discontinue his business, yet he 
must nevertheless pay the n-ages agreed upon, 
whether he find work for the servant or not, or 
he will render himself liable co an action for 
such damagesas a jury may think proper to give. 
This is the English Law on the subject. In 
the absence of any sp*^cial'Iadian Law, this law 
may fairly be applied. This also appears Ip be 
in accordance with equity and good oonsoienoe;. 

In all such actions the servant s^fcs oompetio 
sation, not for services he hw rendered previoofi 
to his discharge, but for the injury he has 
sustained by such discharge in not beii^ allow* 
^ to serve and eprn the wages agreed on. ^The 
amount of damages must depend on tbe uaturs 
of the contract and the amount ol wdges agsebd 
to le paid. If there wets an express agreement 
for a month’s notice itmighlbe milyamontii't 
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Vftstep an4 Serv«i|(— (ConeJutf^S). 

wages. generally speaking, in England, 

the ai^pant of damages is a question for the 
jury to determine. HgaManagOyi t. Ramsan 
All, U.B.B. (1908), Qnd Quarter, Master and 
Servant, p. 1, 

Twohby, f. 

Maarasidar. 

The term, whether conveys the idea of a 
right to fixity of rent—Durmowrasi moAurari 
implies fixity of rent. See Compensation, No. 1, 

7 O.L.J. 284. 

■emonndum of Assoelation. 

Memorandum and Articles, of Association— 
What do they embody—Whether they eonsti* 
tute contract between company and its pro¬ 
moters., Seo Company, No. 1,10 Bom L.R. 141 

Memorandum of objectiona. 

Costs—Withdrawal of Rppc.a1. See Phactick, 
No. 16, 4 M.L.T. 482. 

Merehandlse Harks Rot 

—See Act IV op 1899. 

Merehaat Shipping Act. 

—Soc Act V op 4883. 

Merger. 

(1) l/nder-j^roprigtor acqmrtng svj^r%m pro- 
jorigtary r%ght — Merger. 

Where an under-proprietor acquired the 
superior-proprietary rights by inheritance, held, 
that the under-proprietary tenure ceased to, 
exist from that date (a), Rasawand Singh v 
Ji^ole', 11 O.C. 183. 

Evans, j.c 

Bs/erences(a) 33 C. 1212 and 5 C. 198, Zi. 

(2) Same person holding the two estates of 
malik-mahhuta and inalguear, whether causes 
merger. See Act XVIII op 1881 (O.P. Land 
Bbvbncb), No. 1, 4 N.L.B. 2. 

Mei^o profits. 

(1) Astessmeni—Zerait land — Posaess%on 
before irespast, character of—Assessment 
upon produce—'Net produce to be consider¬ 
ed—Custdmary and competition rent. 
Dispossession of proprietor’s serait lahd. 
Principles for assessing mesne profits discussed. 

l!!be obihraoter of possession before trespdss 
should Ji>e ascertained to arnve at the true 
measure of damages, because such possesion 
h a fair index #f intention as to tire mode 
of occupation, if there were no trespass. 


Mune profits—(Conftnued). 

The character of the land and its use for a 
long series of yesis indicating that the plain- 
tifi, if he had been m'possession, would have 
used the land for cultivating it himself with 
ordinary food crops. ' 

Held, that, mesne profits, should, be asecss- 
ed on the basis of produce and^pot rent. 

If the defendant used the land to suit his own 
fancy, if he did not use it in the most advan¬ 
tageous way, if be took the risk of cultivating 
it with indigo on the chance of getting high 
profits by manufacturing mdigo, or if be 
adopted the more oomfortable use of the laivd 
by letting it to tenants, and was satisfied with 
a comparatively small income, 'the plaintiff 
ought not to bo a loser thereby. Ho must not 
suffer for the indolent or speculative conduct 
of a trespasser (a). 

The diflicultics of ascertaining lucsiic profits 
on the basis of produce adverted to. 

The net and not the gross produce is tbe 
true measure of damages 

Tbe resultant net produce, .liter taking into 
account the costs of production and the risks 
of the agnculunsts difieis very little from 
competition or rack rent. Atsunimg complete 
freedom of competition, the rent paid by a 
tenant at will would priustically coincide with 
the whole net produce of any given piece of 
land 

Customary rents paid by most of the laiyats 
in a village tend to keep down the rent of eetatl 
lands. Pandit Luohmi Narayan v. Sheikh 
Mazhar Hassan, 12 C W.N G50. 

Mitiu and CAbimusz, jj. 

Befereiu.es —(a) 12 C.W N. 285=7 C.LJ. 
197 . C C.W.N. 409 ; 6 C.W.N. 732; 30 C. 
536, B. 

(2) Mesne }.rofits, decree for—Satis faction — 
Aiportionment — Contribntwn. 

When a decree for m^sne profits was satisfied 
by some out of the entire body of persons liable 
thereunder by payments made from time to 
time, and a question arose as to the principle 
which would regulate contributitm amongst the 
parties themseives. ^ 

* Held, that the correct ’principle was to allow- 
iuterestoQ the sums p^iid from tbe date of pay 
ment, and then to apportion rateably t)|e whole 
sum crediting interest on each amount paid m 
favour of the party on whose behalf it was pmd. 
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from the date of payment until the final satis¬ 
faction of the decree for mesne profits (a). Ourn 
ftManna Lahlrl v. Jotiadra Mohua Lahiri, 

7 C.L.J. 4f4 (P.C). 

( 

Loan Robebtson, Lord Collins and Sib 
Arthur Wilson. 

BefirenC 0 31 0. 537, explained. 

( 

(3) Omission to tale possession of lands on 
partition—Subsequent suit for hiesiie profits 
against person who was in pot session. 

Plaintifi acquired an interest m the property 
Of the first defendant. That property fell to the 
share of the first defendant at a division between 
him and thfe other defendants. The plaintiff, 
without taking possession of the first defendant’s 
•interest, immediately contested the fairness of : 
the division between the first defendant and j 
defendants 2 to 11, and, after the disposal of j 
those proceedings, sued defendants 2 to 11 for 
jnesne profits alleging that the property claimed ■ 
hr him was in possession of the defendants 2 to 
11 during the pendency of the said proceedings, j 
Seld, the plaiiitill was entitled to mesne profits i 
from defendants 2 to 11, notwithstanding the 
fact of his omission to take possession of the 
lands in the first instance before resorting to the 
Xiroceedings be took. Chadni Sattaya v. Thin- 
hulah, 18 M.li.J. 217. 

White, c j. and Miller, j 

(4) Mesne profits, application for ascertain¬ 
ment of—Dismissal for default—Fresh ap- ^ 
plwation—limitation. 

Whore more than thirty days after an appli¬ 
cation for ascertain inent of mesne profits was 
dismissed for default, a fresh ap^dication was 
made for that pm pdso. 

Held, that the appUcaljoii was not baned. 
Applications for determniauoa of mesne profits 
are applications for execution of the decree in 
which shey were granted , and the striicmg oi! 
of such cases does not finally decide them, or 
prevent the docree-bolder from making a fur¬ 
ther apphoaiion for the determination oi mesne 
profits. There is no substantial distinction 
between an order striking ofi an application and 
one dismissing it for default. Upendra Chan¬ 
dra Bindh y. Sakhi/Shand, 12 C.W.N. 3=7 
C.LJ. SOI 

Bakhmi and Srab^uddin, jj. 

(6) fficree for restituii(m of property silent 
as to vusne profits-—Mesne profits, asoer- 
tnAment of, in, execution department— 


Meue proite-^Oonttnifed). 

Orders qf His Majesty in Council, power 
to give effect to~lnherent powers^ Court 
—Ctv. Pro. Code, S. S83. 

Held, that Courts in iihis country have 
inherent powers to give effect to orders of His 
Majesty m Council (a). 

Held further that, where a decree orders 
restitution of property but is silent as to mesne 
profits, the Court, whether by virtue of S. 583, 
Civ. Pro. Code, or by reason of its inherenrt 
powers, can order execution for mesne profite 

(5) . Rajendra Bahadur Singh v. RagimbaMf 
Kuaumv, 11 O.C. 235, 

Chamier Grrbven, j.cs. 

References .—(a) 34 C. 860,, 29 A 143, R. 

(6) 7 M.l.A. 238 ; 21 C. 989, JR. , 2 I.A„ 219 ; 6 
C.L.B. 189, D 

(6) Suit for—Limitation Act, Sch. II, Arts. 
LOU, 1‘10, applicability o /—When the 
pr ofits ai e received ” in Art. 109, meaning 
of. 

Where tbo defendants wrongfully received 
profits which were actually receivable by the 
plaintiff but for an illegal pufni sale which was 
afterwards sot aside, the period of limitation is 
three years from the time when the profits were 
received. 

By the clause “ where the plaintiff has been 
dispossessed by a decree afterwards sot aside on 
appeal, when he recovers possession” in the 
third column of Art. 109, the Legislature 
limits the conditions under which the ordinary 
rule of throe years may be extended. 

The clause “ when the profits are received” 
in the third column of Art. 109 means “when 
the profits are actually received ” (a). Peary 
Mohun Roy v. Khelaram Sarkar, 8 C.L.JT. 
181 = 13 C.W.N. 15 = 4 M.LT. 419 = 35 0.996, 

Mitra and Beli^ jj. 

References • (a) 19 C. 267, expl., and i’OO. 
785 (P.C.), It. 

(7) Subsequent suit for—not barred by the 
filing of prior suit for possession.* See Giv, Fbo. 
Code, No. 63, 4 M.L.T. 192. 

(8) —, liability of idol for trespass by She- 
bfRt. See BelioiOUS Endowments, No. f, 12 
C.W.N. 550. 

• 

(9f Claim for mesne profits, where limited 
owner soils without legal neoe&ity. See Hindu 
Law {Aliehasion), No. 18,12 p.W.N. 398, 
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Iletiie pFofltt— 

(10) —of Khamar land, principle of assessing. 
See Civ. Pbo. Code, No. 112,12 C.W.N. 266. 

(11) Oiv, Pro. Code, No. 113,85 0.1017. 

Minor. 

(1) Contract ma^e on behalf of minor belong¬ 
ing to joint Hindn family by persons of full age 
—Efiect. See Civ. Pito. Code, No. 319, 5 A.L.J. 
14. 

(2) Moveable property of—pawned by trustee 
allowed to retain possession after minority- 
entitled to redeem articles so pawned. Bee 
CoKTBAOT Act (IX or 1872), NiK ‘33, A.W.N. 
(1908), 57. 

(3) Person below age of puberty cannot be 
appointed mutwali. See llKnioiors Endow- 
MENi's, No. 5, 8 G.L.J. 196 

(4) —See Guaudiak and Minou 

(5) —See Act VIII or 1890 (Gi’AitniANb and 
Wards). - • 

(6) Decree in partition suit—Infants not 
parties, how far bound—Agreement by father on 
behalf of minor sons for payment of dower, bow 
far binding. See Mahomi dan Law (Partition), 
No. 1, 13 C.W.N. 153 

Misjoinder. 

(1) —of parties—Multifariousness—Civ. Pro. 
Code, Ss 16, 19—Suit b\ heir to recover pro¬ 
perty fiom co-heii and transferees from him— 
Property situate m ditlorent districts—Compro¬ 
mise of part of claim—^Jurisdiction. See Civ. 
Pro. Code, No. 38, A.W.N, (1908), 235. 

(1-a) Ss. 26, 28, 32 and S3 of the Civ. Pit). 
Code—Suit for rodemplioii —Mortgagor and his 
transferee of a portion of the mortgaged pro¬ 
perty can sne together for redemption—Joinder 
of causes of action and parties. See Crv. Piio. 
Code, No. 46, 9 P W.R 1908 

(2) Suit for partition b\ some of several 
Melvaramdars—Kudtvaramdars made parties 
to the suit, whether bad /or misjoinder. See 
Civ. Pro. Code, No. 52, 18 M.L.J. 85. 

(8) Suit for the recovery of possession of pro¬ 
perty belonging to a religious institution, with 
mesne profits.realised therefrom—Suit, whether 
bad for misjoinder of causes of action. See 
Limitation Act, No. 104, 35 P W.B. 1903. 

{l)J^wheth%r cured by S. 578, Oiv. Pro. Code** 
—Damag^to two persons by same tortious act 

Bight to sue as joint plaintiffs—EngliJh 
Law, See Civ. Pi«». Code, No. 380, 1 Sind 
L.B. 181. 


Mlajolnder— (CoitclHcfed). 

(5) Bait by wife to recover possession of 
land alleged to have been given to husband by 
husband’s father—Joining of children as piain* 
tiSs improper. See Gift, No. 1, 14jBuc. L.B. 
30. 

1 ^ 6 ) Whether misjoinder of parties and cause 
of action, “ a cause of a like nature” within the 
meaning of S. 14, Limitation Act. Sec Limi¬ 
tation Act, ^No. 17, 12 C.W.N. 473. 

(7) Sait by ward against guardian-Cause of 
action arising from guardian’s malversation 
and from ward’s rights to account and recovery 
of property—persons to whom property sold’ 
and who were in possession of it impleaded as 
co-defendants with guardian m *one suit— 
whether any misjoinder made. See Civ. Puo. 
Cook, No. 49, 3 M.L T. 286 * 

Misrepresentation 

—if invalidates administration bend. See 
Guardian and Minor, No. 3, 12 C.W.N. 481. 

Mistake. 

( 1 ) —, if invalidates administration bond. 
See Guardian and Minor, No 3, 12 C.W.N. 
481. 

(2) Inherent power of Court to correct its own 
mistake—Amendment of sale certificate-Sale 
certificate including a property not sold—Civ. 
Pro. Code, S, 244. See Civ. Pro. Code, No, 148, 
12 C.W.N, 1027. 

, (3) Parties agreed as to sale and purchase of 
particular goods—Whether defendant’s mistake 
as to their quality will invalidate contract. Bee 
Contract Act, No. 28,10 Bom. L.B. 1113. 

(4) Order made upon mistake of law, 
whether will operate as res judicata in subse¬ 
quent proceedings, not affecting previous order. 
See Civ. Pro. Code, No, 121, 4 M.L.T, 233. 

Mokurari. 

—settlement of Kamat land—Effect. Sec 
Act VIII OF 1868 (Landlord and Tenant), 
No. 1, 12 C.W.N. 436. 

Money. 

(1) Suit for money paid to ^scree-holder 
privately and again in exeoution proceedings is 
maintainable. Sec Civ. Ffto. Code, No 155, 

5 A.L.J. 476. 

(2) Money decree obtalinod by mortgagee, 
disclaiming all interest in his mortgige— 
precluded by 8 . 99 of the Transfer of ProjMtty 
Act from bringing mortgaged property to sale 
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1 ioMy—{Co}ielti!d$d). 

in ewoution of aaoh decteo -bat otherwise after 
completion and confirmation of snoh sale. See 
Tbanspeb of PbopebH Act, No. 68, A.W.N. 
(19p8), 49i' 

Mortgage. 

1. Gknebal, 

£, ACC0OTT8. 

3. CosomoNAi, Sale. 

I • 

4. Eqoitablp. 

6 . FoBECLOSTJltE. 

6. BEnEMPTION. 

** 7, Sub-Mobtoaoe, 

H. USCFBOCTDAliy 

,--l.~(Qenepal). 

(1) InhBTil«d proferty ofow's paternal grand¬ 
mother—rule of the Dhammathatis as to 
such property—whether the rule ts that the 
party by whom i< is inherited has a supe¬ 
rior right in the inherited property to the 
opier patty—and why—what is the share 
of the inheriting party in case of diuorce 
by mutual consent—and why—Mortgages 
effected by husband of paternal grandmother 
after her death—whether grandson on 
redeeming mortgaged property is bound to 
pay the whole amount due on stwh mortgage 
or only amount proportionate to hts share. 

Maung Aung Mayat sued for a J share of the 
inherited property of his paternal grandmother, 
Ma Ka, the said property consisting of fou# 
holdings of land shown in the maps and ag¬ 
gregating to 4’72 acres 

The lower Courts agreed in finding that the 
land in suit, 4 72 acres or 17 yauk-seiks, was all 
acquired by Ma Ka by inheritance during her 
coverture with Maung Sa. 

Plaintiff-respondent, who is still a minor, 
is the only grandson of Ma Ka and Maung Sa, 
who bad three children, two of whom died 
without issue. The eldest son, Aung Pyo, had 
one son, plaintiff. Ma Ka died about 25 years 
ago; Aung Pyo died about 13 years ago and 
Maung Sa about 11 years ago. 

It was argued tljat the suit was barred by 
limitation, as it was said that Anng Pyo had 
12 years within which to bring the suit from, 
the death of Me Ka.' It was, therefore, urged 
that ne was haned beroia his death and that 
Aong Hyat 'itas equally ‘ barred as claiming 
through him. ' - ' I 


Mortgmg«—4ponHmeS). 

-1.— (Oeneeal)— (Co ifin wedf); 

Held, that it was not clear that ^nng Pyo 
was time barred before ha died, as appellant, 
Ma Shwe Hmon, herself stated that, at her 
marriage with Maung Sa, Ating Pyo was only 9 
years old, and that, therefore, he was a minor 
when Us mother died ; and because Ma Shwe 
Hmon in her written statement said that Aung 
Pyo died 14 years ago. 

It was further argued that plaintiffs’ share 
should bo I and not |, land inherited, during 
marriage by husband and wife being classed as 
lettetpwa. 

Held, that, throughout the Dhammathats, 
It was recogdised that the party by whom it 
was inherited had a superior right in the inherit¬ 
ed property to the other party, and, that, in 
the case of divorce by mutual consent, for 
instance, the inheriting party takes a 2/9 Share, 
because be or she is the party through whom it 
was obtained [a). 

Held, also, that the rule was clearly laid down 
111 para. 226 of the Attatha ikepa, acoording to 
which the plaintiff was entitled to a | share of 
his grand-mother’s inherited property, namely, 
the 4‘72 acres of land in suit. 

There were two mortgages effected on the land 
by Mauug Sa after Maung Ka’s death, which be 
was entitled to effect. One was of 2 84 acres to 
San Dun for Rs. 80, and the other of the re¬ 
mainder of the land for Bs. 50 to Maung Seik, 
afterwards transferred to Maung Shan Gyi. 

Held, that, as regards the mortgage for 
its. 50, plaintiff was not entitled "to claim 
possession until he had paid off the mortgaged 
debt, bat that he was not entitled to possession 
of 'I on paying of! { of the debt, as the mortgage 
affected the whole land and was not divisible. 

Held, as regards the other mortgage, that 
the plaintiff had nothing to pay to any of the 
present defendants^ in respect of this land and 
that as against them he' was entitled to the 
relief prayed for. Ma Shwe Hmon V. 

Aung Myai, 14 Bar. L.B. 117. 

Moobk, 3. 

References :—{a) U. B. E. itlOd, 4tfa 
p, 19, and 18 Bur. L.B. 246, approved, 

^ (l-a) Act IV of1882 {'JVans/er o/I^operfydiOt}, 
S, 58—Assignment of iatiaZtd 
Rights of assignee m,agaiust -masl^or oMd 
* subsequent mortgt^ for coasiditlnuRoii—^ 
Qui prior esi tmapm« bst 

jure. » 
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M ortgage-^iOontimed). 

- . -l.~(0»aepal’~(Co»fi»Hgd). 

Oq the 38rd October, 1897, one M.A., exe- 
outod a*mortgage of oertoiti property in favoar 
of H.A., whioh was registered on the 29th of 
October, 1897. This mortgage was found to be 
fiotitioQs and without oonsiduration, _ and to 
have been made solely for the purpose of defeat¬ 
ing the 01 editors of the mortgagor. On the 
16th of August, 1898; the mortgagee trans¬ 
ferred his rights under this mortgage to his 
wife B, in part satisfaction of her dower debt. 
It was foun 1 that this was a bona fi h transao- 
tion and that B obtained tin transfer of the 
mortgage without any knowledge of its fraudu¬ 
lent character and was a transferee in good 
faith and for oonstderation. *On the 29th of 
October, 1897, fihe same property was again 
mortgdged to one B.P., who accepted the 
mortgage in i.;noranoe of the existence of the 
mortgHgi of the 28rd of October, 1897. This 
mortgage was registered on the 22ad of March, 
1898 B P afti rwards brought a suit for sale 
on bis mortgage impleading B as a defendant, as 
well as tile mortgagor and the prior mortgagee. 

Held, that B was entitled to no relief as 
against B P., though as against the mortgagor 
she was entitled to be paid the amount of the 
consideration named in the dead of transfer in 
her favour out of the surplus sale proceeds (if 
any) of the mortgaged property, and that the 
proviso to 8. H 1 of the Transfer of Property Act 
-did not apply to the case as it was intended to 
safeguard i ights already acquired. Basti Be jam 
V. Banarai Prasad, A.W N (1908), UOalf 
A.L./. 305 = 30 A. 297. • 

STAXWOT, O.J., AND BuKKITT, J, 

Befisrencos .1 Oh. D, 31, D., 16 Beav. 103 , 

2 Gi£f. 363; 30 Beav. 54 L.J. 56 Oh. 1). 363; 
31 Ch. D. 151 and 2 Drew. 73, B. 

‘Mortgagee accepting deed of further 

charge from so'tfe ofifie morlgajors, effect on 
« integrity of original mortgage. 

Held, that the integrity of the original mort¬ 
gage was not destroyed by the mortgagee’s 
acoeptanoe of a deed of further charge executed 
by some only of the original mortgagors secured 
on their own share of the mortgaged property 
(a). Tbakur Singh v. Jangi Singh. 110.C. 73. 
G&ixFijr, jr.c. 

Sef9re»ee* 6 0.0. 279, S.C.A. No. 172 
of 1897, i*. . 


Mortgage— '{Continued)^ 

-—>1.—.(Oenepai)—(Co;iftn««(i). 

(3) Mortgage^ catKellation of—Permanent 

Uaie ofmtjrtgaged iande in favour of mort¬ 
gagee —Mortgagee's failure to ^form hie 
part of the contract—-Jurtsdktfon. • 

The plaintiS executed a mortgage-deed in 
favour of the defendants Nos. 8 an^ 4, defend¬ 
ant No. 3 being the son of defendant No. 1, 
and defendant No. 4 being the son of defendant 
No. 2, for Rs. 1,000 of which Bs. 876 were to be 
applied by them towards payment of the prior 
morrgagos. Upon tbe same day he executed a 
permanent lease of tbe mortgaged land in 
favour of the defendant Nos. 1 and 2 and subse¬ 
quently received a labuliat from them. The 
defendants did not pay up the prftir mortgagees 
but contiuued in possession of tbe lands 
leased to them. The plainuil in the case sought 
for cancellation of the mortgage and tbe per¬ 
petual lease with the habuliat. The Courts 
below found as a fact that the mortgage and 
the lease were part and parcel of one and tbe 
same transactio.i. * 

Held, that the ease, being one of contract 
bamd upon reciprooal promises in which the 
defendants refused to perform their part of 
tbe contract, and that, the contract of lease 
and that of mortgage being paits of one and 
tbe same bargain (a), tbe plaiotii! was entitled 
to be relieved of both of the deeds. Balyed 
Mahomed Bakar v. Kedar Nath, 11 O.G. 89. 
Chamieb and Griffin, j cb. 

Reference .—(a) S C. 280, D. 

(4) SoH-tn law managing mother-m-law'»pro¬ 

pet ty—Properly amjle to meet liabtUliet— 
Mortgage to eon-in-law—Consideration 

fou id to be paid out of estate—Validity of 
such tno)tgage—Colourable transaction- 

Where a snn-in-law was managing his 
raolher-in-law’s property, which was ample to 
meet the liabilities, that, after all, wore not of 
a pressing nature, and the consideration for 
the mortgage to the son-in-law was found to 
have been supplied from the income of the 
estate . 

Held, that tbe mortgage was a ooloutable 
transiiction entered into by tlje mother-in-law 
and son-in-law with a viow to saddle tbe estate 
with this debt for the Benefit of the son-in-law, 
at tbe expense of tbe reversioners. Tfapav* 
Goandan v. Kuppa •Goondan, 3 M.L.T. 286. 

Benson and Midleb, jj. * ' i 

3763- 48 ' ' 
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Mortgage-iContvatudi, 

(5) Auciion saU in ewecution of a docroe of im¬ 

moveable frofortjumbjeot to a mortgage — 
Setnedu of the mortgagee—Sts inability to 
get the sale set aside—Sale of right, tttle 
and interest of the judgment-debtor—Secur¬ 
ity bond hypothecating property as security 
for integrity—Its construction — Ctv. Pro. 
Code (Act XIV of 1882), Ss. 278,282, 283 
and 311, etc. , . 

Held, hypothecating or giving a lien on ira- 
moveable property to the extent of any amount 
as security for integrity is a mortgage of that 
Property for that amount. 

Held, also,, that where a property subject to a 
mortgage is sold by public auctiou in execution 
of a decree, the mortgagee, whether with or with¬ 
out possession and whether bis incumbrance 
be notified in the proclamation of sale or not, 
can follow the mortgaged property in the hands 
of the auction purchaser, whether he came to 
bi.ow about the encumbrance or not at the 
time of the sale, but he (the mortgagee) has got 
no cause of action to get the sale set aside. 

Held, further, that an executing Court can¬ 
not sell what the judgment-debtor himself is 
unable to alienate privately (a) Rap Chand V. 
Seth Kastur Chand, 7 P.W.R. 1908 = 62 P.R. 
1908. 

Robebtson and Shah Din, jj 

References -{a) 12 M.l.A. 366 (379); 6 B. 
193 (202), 490 ; 22 B. 624 ; 29 B 234, 

(6) Plaint-Plan—Smt fur recovery of mort¬ 
gage-money based on a mortgage-deed of 
house property, no plan necessary -Return 
of plaint when allowable. 

Held, that, in a suit for the recovery of the 
mortgage-money based upon a mortgage-deed 
of house property, no plan of the house is re¬ 
quired by law, and that the descriptions of the 
house given in the mortgage-deed lu the case 
was quite sufficient for the purposes of the suit 
until the contrary was shown. 

Held, also, that returning a plaint before its 
registration is improper *nnder any eiroum- 
jdiances; it is the duty of the Court to register 
el^int when presentecl, even if it is considered 
defepMte, and the Court can then pass a formal 
order nstoraiag it for amendment, if necessary. 
Savdar Slatfh't. Khair Din. 82 

P.W;B. 1908; * 


Martgmg0—(OoHtinuedl. - -V 

-1.—(Oinarnl)— 

(7) Mortgage—Incomplete traneaeiUm. ■ 

When the part of the mcnrtgi^e-money 

mailing unpaid by the mortgagee consisted of 
a sum which the mortgagor had agreed shoold 
be withheld by the mortgagee till mutation of 
names, and a small sum out of that promised 
for expe.i8es of the deed, and the mutation Of 
names did not take place at all.— ' 

Held, that the mortgage could not be hdd 
as incomplete for default in payment of the 
mortgage-money. Hangladha y. Lai Chand 
and Ghulam, 60 P.L.R. 1908 = 26 P.W.R. 
1908. 

Ghatterji„,j. 

(8) Mortgagor, purchase by, if a id when ex- 
tingwshes his mortgage—Mortgagee purcha¬ 
ser, rights of, to fall back upon mortgage — 
Mortgage, if aad when kept alive—Equity 
—Lis pendens, doctrine of, when applies. 

Although a security is extinguished upon the 
actual sale of the mortgaged properties and dis¬ 
tribution of the proceeds, yet, a mortgagee, who 
has purchased at a sale in execution of a decree 
upon his mortgage, is entitled to rely upon hia 
mortgage as a shield against a subsequent en¬ 
cumbrancer (a) 

The question whether a mortgage which has 
been satisfied is to be oonstrued as extinguished 
or kept alive for the benefit of tbe person wbu 
makes the payment, is simply a question of in¬ 
tention to be determined with reference to tli» 

, surrounding circumstances as they exist at the 
timq when the mortgage is discharged. Al¬ 
though, ordinarily, when the interests of the 
mortgagor and the mortgagee are united in the 
same person, it is not necessary for him to keep 
them distinct, equity will keep them distinct^ 
when, from the intention of the party, either 
express or implied, it is for his benefit that they 
should be so kept; it depends upon the inten¬ 
tion actual or presume^, of thq,persop in whom 
the interests are united, anj this person wil|„be- 
presumed to intend that which is most to his-. 
advamtage. 

Where tbe mortgagee institutes^ an action tq 
enforce his security, proceeds to judgmeut, seUe 
tbe premises, and purchases them btmeelf, it 
does not necessarily follow that he intends tluti 
his* title under thd mortgage should merge *'in. 
the equity of redemption. 

A ipor^age, however,' will not'be kept a^iye^- 
in aid ,of a fraud or wrong; « mortgage eiih^ 
stantially satisfied may be kept aUi^ ui Aqa(^ 



DS&SST 


768 


iS7 


Mo0igag0’-iC0Uinu0d}. 

--i,-(0km«niMCo»Unu4d). 

only ^eu this Is raqiiisite to the aavancement 
of justice, and this will never be allowed when 
'the iiesuTt will be, form the fonns of law, to aid 
in perpetrating a fraud or an injury (6). 

A porohaser of a share of an estdite under 
S. 18 of Act XI of 1869 may be afieotod by the 
doctrine of Its jpsndens, if he makes his purchase 
during the pendency of a litigation to enforce 
a mortgage upon that property (c). 

In the case of a mortgage suit, the bs petidens 
continues after the decree ninn and the doctrine 
of Us jjendflifS is applicable to proceedings to 
realise the mortgage after the decree for sale 
(d). 

But where, as in the present case, the pvit- 
ohase''Sit the revenue sale was effected some 
time after the mortgage sale had been confirmed, 
there wga^no lU pendens on the mortgage pend¬ 
ing at the* date of the revenue sale. Bhawani 
Koer ¥. Matimra Prasad, 7 O.L.J. 1. 

5kE!TT and MoOKERJKK, 3J, 

lieferenccs -{a) 30 C. 599, B , 81 C. 863- 
Expl. (6) 11 I.A 126, IOC. 1035 , 10 I.A. 62 ; 

9 0. 961; 29 I.A. 9,29 C. 164 , (1898j A C. 11 : 
(1898) A.O. 321; (1865) 34 Beav. 645, R. 'c) 26 
C. 966, B. (d) 2 0 L.J. 288. B. 

(9) Equity of fedetnpHon purchased bij a 
mortgagee from one of tha mot tgagors, effect 
of. 

Where a mortgagor died leaving three son* 
who became equally entitled to the equitv of 
redemption, and one of the sons sold his one- 
third share in the equity of redemption to the 
plaintiff mortgagee. 

Held, that the plaintiff was entitled in a suit 
to realise his mortgage debt to give credit only 
for that which his vendor would have been 
liable to pay, namely, one-third of the mortgage 

debt. Hatty Lai Pal tP. Sandn Lai Keogi, 12 
O.’W.N. 746=8 O.L.J. 92. 

Maclsan, c.j,, and Dobs, j. 

(10) Mortgage—Joint mortgage—Satwfact%on 
of mortgage debt by sale of part only of the 
mortgaged propeHy-Suit for contribution 
by mortgagor whose property has been sold. 

•i ^ « • 

in a *sttit for contribution amongst co- 
mortpgors, even if it is a condition precedent 
to the iastitutioB of such a suit that the*whole 
jOCr^age debt Bhotdd have been satisfied by 
side of mor^agfld pw^rty, ilt is not also 


Mortgag0‘ -(CoBfiHMsdl). 

———1.—(Oeaeral)—(OonUnusd). 

neoessaty that it should have been satisfied 
wholly oat of the property of the plaintiS. 
Muhammad Tahlya v. RashU-Dd-d|n, A. 

W.N. (1908), 289. 

Baneiwi, j. and Standby, c.j, t 
Beferenees.—12 A. 110 and^6 A. 407, B. 

(11) Construction—‘Futui e interest % date 

fixed for payment. 

Where a decree directed payment of mortgage 
money and costs of the suit with future inter¬ 
est to the date fixed for pay ment, held, that 
the decree-holder was entitled to interest ufftil 
realization (aj. Raja Gokuldas v. Bheth 
Ghaslram, 10 Bom. L.B. 144 (I^C.). 

Lobd Robrktson, Lobd Coluns and Sm 
Abthub Wilson. 

References. —(a) 28 I.A. 35 and 34 I.A. 9, V, 

(12) Mortgage decree, v'hether attachment 
necessary for execution of—Attachment^ of 
property—Application for lemoving attach¬ 
ment—Qw, Fro, Code, S 278. 

It IS not necessary for a mortgage decree- 
holder to attach the property which forms the 
subject of the mortgage. 

But even rf such decree-holder has taken out 
an attachment which it is not necessary for him 
to do, S. 278, C.P.O., is not applicable; and so, 
no application will lie under that section for the 
removal of the attachment. Gobalu Y. Po Hla, 

4 li B.R. 82 = 14 Bur L.R. 201. 

Huitnou.. j. 

Reference. — 4 C. 631, B. and F. 

(13) Suit for sale by prior incumbrancer— 
Necessary parties — Non-joinder of puisne 

• mortgagee—Transfer of Property Actt 
1884, S. 85. 

A prior mortgagee should join the puisne 
mortgagees as a party to a suit for sale against 
the mortgagor, if he has notice of their mort¬ 
gages. He cannot in the execution of a decree 
against the mortgagor, attach property in the 
possession of a puisne mortgagee, if the latter 
has not been made a patty to the suit in which 
the decree sought to be executed against him 
was passed. The mete fact that the puisne 
! mortgagee has himself brought a suit for a de¬ 
claration that the property in his possession is 
not liable to bo attabhed in execution of the 
decree against the mortgagor will notelitifle thf^^^ 
prior inoumbtanoer to have the qne^ons 
garding his right decided ha that obse {dl|. 
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Mortgage — 

-1.—(Ctenersl)—(<?ottfiniwi). 

Although the Tranefet of Property Aot is not 
in force in the Punjab, the principles laid down 
ib B. 85 ofi^hat Aot are the principles which 
apply"to similar oases in the Punjab. Hnkam 
Ohsnd v.JKaram Chand, 64 P.B. 1908=132 
P.W.B. 1908. 

M 

Bdasstsoisr and Kemsinotoh, jj. 

Beferences .—14 M.I.A, 101; 8 B.tl68 ;«1S A. 
018 ; 16 A. 478 : 19 A. 379 , 19 0. IIG; 17 A. 
537 j 21 M. 222 ; 13 A. 432 ; 22 0. S3: 24 C. 644 ; 
5 O.W.N. 423 and 30 0. 755, B. 

C 

(14) Btghta and position of vendee of a share 
in joint mort.gaged property when it is redeem¬ 
ed in part or whole by his money See Vendor 
A^D Vendee, No 1, 64 P.W.B. 1908. 

(16) Possession of joint immoveable property 
given in execution of money-decree by one co- 
sharer to decree-holder until payment of decro 
tal amount—Sale of hm own interest by 
another oo-sharer to stranger—Suit by ven¬ 
dee to eject decree-holder—Limitation Act, 
Art. 136. See Limitation, No. 6 , 69 P.W.B. 
1908. 

(16) Suit to enforce mortgage of occupancy 
holding, purchased by landlords of non-transfer 
able occupancy holding after its mortgage by 
tenants to third parties—Whofclier landlords 
estopped from setting up iion-transferability 
of holding without their consent. See Ocoo- 
FANOX Holdino, No. 1, 12 O.W.N. 72 

(17) _and charge—Difforotioe between—Neces¬ 
sary formality of duo execution wanting — 
Whether converts mortgage into obargo See 
OQMPBOMIBE, No. 2, 7 G.L.J 492. 

(18) Vendor's lieu for unpaid purchase-money 
—Bale deed containing full acknowledgment of 
parohase-money—Mortgagee taking the mort¬ 
gage without notice of unpaid purchase-money 
—Kstoppel. See Sale, No. 1, 10 Bom.L.B.403, 

(19) Bale of property subject to an unregister¬ 
ed mortgage but whose registration was not 
cempulsocy—Purchaser having notice of suoh 
mortgage before'registration of sale-deed—Mort¬ 
gage whether binding pn purchaser. See Ke- 
0 MT8ATI0K Act (III OF 1877), No. 19, A.W.N. 
(1908), 99. 

(20) -^ non-existent pr^erty is operative as 
an exeoutory agmnmu^ See Act XI or 1859 
(BiV^Nole SAxJi, BwK^Aii), No. 4,7 O.L.J. 837). 


Mortgage^{ContimUi^. 

'1 •—((}ea«ral)-(Cc>rfintied). 

(21) Whether mortgagor can sne foi^peoifio 
performance of agreement to lend the full stun 
promised by the mortgagee. SeeCrv. Pbo. Code, 
No. 176, A.W.N. (1908), 105. 

(22) As between a mortgagee and the holders 
of the equity of redemption, whether mort¬ 
gagee 18 bound to distribute his debt rateably 
upon the mortgaged properties. SeeTBANSFER 
or Property Act, No. 43, 7 C.L.J’. 274. 

(28)—of minor's property to secure loan sano- 
tioDcd by Court Duty of Court to specify the 
rate of interest. Sec Act VIII op 1690'(Goar- 
DIANAND Wakd^, No. 7, A.W.N. ,1906), 76. 

(24) Sale by mortgagee of, property not 
mortgaged, validity of, where to be quectioned 
—Execution proceedings or separate suit. See 
Execution of Decree, No. 6, 7 C.L.J. 270. 

(25) Bight of Buddhist wife to mortgage her 
interest in joint property without her husband’s 
consent. Sec Buddhist Law (Mabbiaoe), 
No. 1, U.B B. (1907), 4th Qiiailer, Buddhist 
Law— Miirnago— Joint Property, 1. 

(26) Bcnamidar’s right to sue on mortgage 
assigned to him by mortgagee without consider¬ 
ation—Intention of putting mortgagors iuto 
diffloulty—Enforceability. SeeBENAMi Trans¬ 
actions, No. 3, 12 C.W.N. 409, 

(27) —of undivided share of co-sharor in joint 
estate, whether entitled to priority over charge 
•created on share allotted to him in partition for 
owel/y money. Seo Partition, No, .4, 12 
C W.N. .S73. 

(23) Government kist, enhancement of— 
whether mortgagor or mortgagee bound to pay 
—S. 76, Transfer of Property Aot—‘ Contract 
to the contrary.’ See Construction (of deed). 
No. 4, 18 M.L.J. SI. 

(29) Mortgage by llipdu widow without legal 
necessity—mortgagee spending money on^re- 
pair of mortgaged property—Suit by revac- 
Bioner —Right of mortgagee to recover money. 
See Hindu Law (Widow), No. 7, 9 Bom. L.B, 
1181=32 B. 32, • 

(SOj—created by testator on properties given 
away to testator’s mother for her maintenanoe, 
deo'tee on—alienation for satisfaction tof dcoroe 
will not prevent the testator’s widoi| from 
claiming it back on the mother's death—Efieot 
of such a mother’s transfer. iSee Hindu Law 
AuiBNaiiON), lljo. 2,17 M.L.J. 622. 
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Mortgage—iContinued). 

(81) Adjusttnent between mortgagor and 
mortgagee—Gompetenoy of Court finally exe¬ 
cuting mortgage-deorce to give efiect to it. 
See Tiussfeb of Pbopebtf Act, No. 58, 12 
0,W.N. 282. 

(82) —, property subject to, cannot, under 
8.99 of the Transfer of Property Act, be brought 
to sale in execution of a simple money decree 
obtained by mortgagee—but otherwise where 
such sale has been completed and confirmed. 
See Tbansfke of PaoPEBiy .Act, No. 68, 
A.W.N. (1908), 49. 

(33) —integrity of, broken ii^ by sale of part 
of mortgaged property—Mortgagor could not 
redeem property so sold, but can redeem unsold 
portioif. See Transfee op Propbuty Act, 
No. 69, A.W N. (1908), 48. 

(34) ->, vendee purchasing with notice ot 
prior unregistered- -property pre-empted—pre- 
emptor takes subject to that mortgago, even li 
existence of mortgage concealed from him. See 
Phe-bmption, No. 6, 5 A.L J 112. 

(85) Execution of mortgage decree—Sale of 
nij jote lands—judgment-debtor’s right to ques¬ 
tion saleability of jotes. See Execu'iion of 
Decree, No. 1, 7 O.L.J. 101 

(36) Portion of mortgaged property acquired 
for public purposes—Mortgagee’s right to com¬ 
pensation awarded. See Act I of 1894 (Land 
Acquisition), No. 18,17 P.E. 1907. 

(37) ^ Mortgage of non-transferable bolding— 
Mortgagee auction-purchaser—Interest of mort¬ 
gagor—Ejectment of purchaser by landlord— 
Bo-entry—Execution-sale. See Act VUI of 
1886 (Bengal Tenancy), No. 16,7 C.L.J. 72. 

(38) Execution of mortgage dead in liquida¬ 

tion of money decree while under arrest— 
Undue influence. See Contract Act, No. 4, 
61 P.R. 1908. , • 

fj(9) Portion of property comprised in a 
ZQOctgage acquired by mortgagor subsequent to 
decree—Mortgage deoree-bolder’s right against, 
such propertg—Transfer of Property Act, S. 43. 
—See Transfer op Property Act, No. 8, 
A.W.N. (1908), 166. 

flO) Suit by transferee of mortgage against 
mortgagor and mortgagee (transferor)—Portion 
of moiftgage debt discharged prior to transfer— 
Misjoinder of ddondants. See Oiv. Pro. LIodb, 
No. 46, 18 M.L.?. 238. 


Mortgage—iContinuid). 

-.—(eenewtl)--(Co»f »»««*)• 

(41) Mortgage suit, if a suit with respect to 

an interest in immoveable property. See Lis 
pendens, No. 1, 8 C.L.J. 153. ^ 

(42) —by executor who is also residuary lega¬ 
tee to secure his private debt—Va^d sgainst 
creditors—Legatee’s right to impeach—Legacy 
charged on immoveable propcr%—Lapsepf time 
—Priority—Notice. See Executor, No 2, 12 
C.W.*N. 998 (P.C.). 

(43) Ex^arU decree under S. iK), Transfer of 
Property Act—Inherent power of Court to sot it 
aside—Personal decree for ajlarge sum nob to be 
made ex parte —Decree under S. 90 when can 
bo passed — S. 4, Succession Certificate Act. Bee 
Transfer OF Property Act, No. 61, 35 C. 767. 

(44) Sale in execution of a decree—Property 

purchased subject to a mortgage but not 
mortgage executed by the judgment-debtor— 
Pucchasei's right. See Decree, No. 6, 35 0 
877. . 

(45) --»uit wherein conditional decree for 
foreclosure under S. 80, Transfer of Property 
Act, 18 passed—Nature of such suit—Whether 
pending or not—If ponding, how long—Appeal. 
See Transfer of Propf.rti Act, No 62, 4 
N.L.R 158. 

(46) Default of payment of mortgage-money— 
Suit by mortgagees for possession of land mort¬ 
gaged or for money duo under mortgage—Art. 
135, Sch. II, Act XV of 1877 (Limitatiou). See 
Limitation Act (XV op 1877), No. 106, 91 P.R. 
1908. 

(47) Execution of mortgage deed—Absence of 
attestation—Signature by the writer of the deed 
—Signature of Registrar under 6. 63-A of the 
Deccan Agnoultunsls’ Relief Act—Not valid 
attestations. See Transfer of Propebit Act, 
No. 30,10 Bom. L.R. 943. 

(48) Suit on mortgage against agriculturist— 
Jurisdiction. See Act XVII ce 1879 (Dbkkhah 
Agriculturists’ Relief), ‘No. 2,18,L.R. 246. 

(49) Mortgaged' property destroyed under 
compulsion and security tendered insuffioieal 
—Remedy ot mortgagee—Verbal agreement o( 
mortgagor to give another mortgage—Efieoi. 
See Transfer of Property Act, No. 86, 14 
Bur. L.R. 159. 

(50) Oral agreement adding to the terras of a 
registered mortgage deed—Admissibility in evi 
dence—Degree of formality of document. See 
Evidence Act, No. 23, 4 L.B.B. 240., 
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Mortgage^i Continued ). 

- 4.—(OeaetaIh‘(OcmeIuded). 

(61) Execution of Inorfegage bond hypotbecat- 
iog property of joint faidily belonging to uncle 
and nephei^, validity of. See Hindv Law 
(AtinbATiON), No. 10/11, 6 A.L.J. 417. 

(5‘i) Transfer of Property Act, S. 65—Mort¬ 
gagee knowing eU oircumstances of mortgage— 
Implication of contract. See Transpeu ok 
Property Act, No. 33, 4 M L.T. 437. . 

(53) Suit for sale on mortgage—doraproinise 
by which mortgagee accepted n simple money 
decree—Second suit for sale barred. See Civ. 
Pro. Code, No. 20, A.W N. (1908), 265. 

(54) Vendors of property executing deed of 
indemnity fot repayment of purchase money 
with interest and hypothecating certain proper 
ty as security—Term 1 of indemnity held to 
amount to mortgage viitbin S. 58, Transfer of 
Property Act. See Transfer of Pbopertv Act, 
No. 24, 5A.L,J. 723. 

^{55) Suit for sale on mortgage—Mortgagee 
oannot so frame his suit as to diaw into 
controversy the title of a third party who sets 
up a paramount title in himself. See Tkansfrr 
ox Property Act, No. 48, A.W.N. (1908), 263. 

(66) Mortgage—Construe tion—Uucondition al 
promise to pay, if implies personal liability. 
See Tbanspeu ok pROPEitrv act, No. 61-o, 13 
O.W N. 138. 

(56-a) Mortgage—Constructiou Sec Con¬ 
struction OP DEED.S. 

(57) Mortgagee holding a single decree on 
two mortgages—Appropriation of sums recovered 
in execution—Transfer of Property Act, Ss. 96 
and 97. See Tuanspkr op Property Act, 
No. 62-0, 11 O.C. 377. 

(58) —, nature of mortgage decree See 
Hinmt Law (Wiu.s), No. 4, 8 G.L. J. 20. 

(59) Assignee of a money-decree obtained by 
the mottgbgee, and mortgagee fall under purview 
of S. 99, Transfer of Property Act. See Trans¬ 
fer OP Property Act, No. 70, 11 0.0. 231. 

(60) Suit for partitibn—Prior mortgagee not 
made patty—Judgment and decree not binding 
dd mortgagee nor oan snob mortgagee take ad- 
VAQtageof it. See Estoppel, No. 2,8 C.L J. 478. 

t 

(1 )—ofmoHgagee in posUmon for 
not <McouHf« of inoomt— 

Bight ^ t. tuoh a ease— Sale— 


Mortgaga^(Continue4)> 

-2.—(IceoaBtf)— 

Held, that it is a well established leg{)l prin^ 
oiple, that, when a mortgage with possession 
does not keep a proper and true Account of the 
income of the mortgaged property, the mort¬ 
gagor is <entitled to calculate it on the basis of 
the highest profits the property is oapahle of 
yielding. 

Held, also, that, (as in this ease), where a 
veodor is a helpless puppet in the hands of a 
vendee, and the deed of sale is executed and 
registered under peculiar oiroumstanoes, the 
sale cannot be treated as a genuine transaction 
entered into with free consent. Ram Ohand v. 
Kalm Khan, 10 |».W.E. 19(«. 

Chatteuji anh Johnstone, jj. 

(2) Purchases by prior and puisne njortga- 
gees—Uedemptiori—Accounting, See Mortoaoe 
(Redemption), No 18, 8 C.L.J 173. 

-3 —(Conditional sale). 

(1) ^lottgage without possession by way of 
conditional sale of anoestral property by child¬ 
less proprietor—His widow selling that proper¬ 
ty along with other property and parting with 
Us possession—Suit by reversioner to recover- - 
Limitation Act, Art.141—Act I of 1900(Punjab), 
Art. 1.—See Limitation, No. 4,70 P.W.R. 1908. 

(i) Suit for possession of property mortgaged 
bv way of conditional sale—Starting point of 
limitation. See Limitation Act, No. 102, 68 
P.W.R 1908. 


— ■ 6 .—(Equitable). 

“ (1) Mortgage by (iepoant of title deeds— Whether 
U ts Something more than a mere oraPagree- 
msnt or declaration—Duplicate of report 
to a thugyi—Whether deposit of it can effect 
a mortgage—Registration Act (No, 111 of 
1877), 8. iS. 




A mortgage by deposit of titlo deed.s is some¬ 
thing more than a mere oral agreement or 
declaration, and, therefore, B. 48 of the Regis¬ 


tration Act does not a^ply (u). 

As regards one of the pieces of land in suit, 
the only document appearing from the record 
to have been deposited with the lat respondent, 
who claimed an equitable mortgage, was a 
duplicate of a report to tbeihi^i that, after Ida 
Tha’s death, the land was inherited by Maung 
Shiye Tu. , f , 

Held, that this was not a title deed, and ike. 
deposit of it oould not effeot INNt 

V. 0,Lb^ ValttftR]^ Giiciiy, 1| Bur, JjJSl* 911, 


IN, Q,C., AND OBUOND^IF, 
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Oontinudd). 

Befgremea :—(«) U 0. 158 ; 83 0. 410; P.J. 

HB. 866, W, 

(9) D&poaxt of lttle~deeds with the object of 
creating a mortgage over the property as se¬ 
curity for the loan—Note to this effect on a 
pro-note for Bs. 10,000—-Another pro note 
for Be. 19,000~No further deposit of title- 
deeds which were with plaintiffs, but not 
produced — Effa:t of these transactions 

The title-deeds of a house were deposited 
with the plaintiffs, when a promissory note for 
Bs. 10,000 was executed, with the intention 
of thereby giving plamtifis a mortgage over the 
property as security foi this loan. There was a 
note or memorandum to this effect made on this 
promisSory note. 

Afterwards the promissory note sued on (for 
Rs. 19,00D) was executed, when there was no 
further deposit of title-deeds, which were said 
to be with the plaintiffs, but wore not produced. 
A memo was made on this note that the grants 
Alreiidy with the plaintiffs were security. 

Held that, as regards the original loan 
Bs. 10,000, there was a completed transaction 
of mortgage, evidenced by the delivery of the 
deeds to plaintiffs, with the obvious intention 
of giving them a charge thereon, and that the 
note or memorandum on this proniisrory note 
was not the document creating the mortgage, 
but a mere note or narrative of the transac¬ 
tion, which had been oompleted and could be* 
proved independouth of it. • 

Held also that, when the promissory note for 
Bs. 19,000 was executed, the obligation on the 
promissory note for Rs.10,000 was extmguished 
and a fresh obligation was created. 

Held further that the only act of the parties, 
as regards this promissory note, from which any 
inteutioa could be^infe^red, was the retention 
byapladntifis of the title-deeds, after the promis- 
sory.'mote, as seourity for which they were 
originally deposited, had been discharged , that, 
ia the absence of any other evidence, the Court 
would not he justified in holding it proved that 
tb^ deeds were retained as security for this 
loan; that the fact that thdy were so retained 
wit esrideaced only by the fiiemorandum abtbe 
iciet ot tbs promisu^ nota, wbioh was not a 
Wtra'niWmtiva of a oompletad transactii^, but 
Wail in Itwlf thi^maaos, by which the charge, if 
any, was oraat*^. 


Mortgage— {Continued). 

-i.—(B7[aitabIa)~-(Ccn«fudefQ. 

Held, therefore, that the memorandum, read 
with the promissory note, to which it was 
appended, constituted a complete record of the 
mortgage set up, that the mortgag^of the pro* 
perty for Rs. 19,000, if created, was created by 
this memorandum and could only *be proved 
by it ; that it was the einlsodimcnt of the 
transaction and that there was no otihiplete 
mortgage li^fore it was made, and could not be 
proved for want of registration L.P.R. Pcpi- 
anen Chetty v V. Soraasundapa lyep, 14 
Bur L.R. 283. 

Moork, j, , • 

(3) Preference of equitable nyjrtgage over 
legal mortgage, where latter is not taken with 
notice of piior equitable charge—Conditions of 
preference. See Transfer op Property Act, 
No. 8-fl, 14 Bur. L R .329 

-S.—(Fopeclosupe). 

(1) Conditional decree for foieclosnre-Mopf- 
gage-money made payable by insudment — 
Older of Court refusing to mahe decree 
absolute — Appeal — Civ, Pro. Code, S. SiO, 

An order of an additional Distriot Judge, re¬ 
fusing to make absolute a conditional decree 
for foreclosure, by which the mortgage-money 
was made payable by in.stalmonts, on the 
ground that all instalments due np to date have 
been deposited in Court, is a “ decree " within 
the meaning of S. 2, G.P.C,; and an appeal lies 
against such order under 8.540, Civ. Pro. Code. 
Pandurung v. Ram Chandra Venkatesh, 4 
N.L.R. 54. 

Drake-Brockman, j.c. 

References :—3 N.L.B. 65 ; 3 N.L.R. 146 ; *2 
N.L.R. 178 ; 16 C P.L.R. Ill, B. 

(2) Put chase of land worth more than Bs.100 
—Liability to pay purchase money —Jforf* 
gage bypurehasef of purchased land as secu¬ 
rity for price—Suit for foreclosure—Vali¬ 
dity and enforeeaUlity of mortgage in 
favour of true owner—Estoppel by false 
statement where truth known to bothpartiss. 

The defendants bought lauds worth more 
than Rs. 100, and, being ufiable to pay the 
purchase-money, mor^aged them to secure 
payment of the price. !Phey took no deed of 
conveyance from the vendor, Gie mortgage-deed 
reciting that the oemveyanoe was to be executed 
later on. In a suit by the plaintiff to foreclose^ 
the mortgage; 
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——8. -(Foreclorote)— (Coniinwd). 

Held, dismisBiug the snit, that, the defend¬ 
ants having acquired*no title, and having 
nothing to ^ortgage, the mortgage in favour of 
the tiue owner was meaningless (a', even where 
the mortgagor was in physical possession, and 
that the mortgage was not enforceable at law. 

Whqj;e both thd parties to a transaction know 
the truth as to matters therein stated, no ques¬ 
tion of estoppel by a false statement cui arise (6) ■ 
Bltaram y. Mt. Harku Bai, 4 N L.R 28. 
Dbake-Bbockman, jv.j.u. 

Beferenoes —(a) 1 R.R. 455, R. {b) 30 0. 
6^9 (546). R. 

(3) PromiA to i e-pay mortqaije inowy in 
inslalmenis—Agreement to treat tiioitgage 
t. as sale m default of paying instalmmls— 
Application of Beg XVII of 1806—Mean¬ 
ing of tile term “stipulated period” in S. 8 
of the regulation. 

•Regulation XVII of 1806, does not aiq.ly to 
the case of a mortgage, in which there ..s no 
stipulated period for redemption, but there is a 
condition that the mortgage debt is to be re-paid 
in annual instalments, and that on default the 
land should be deemed to have been sold for the 
balance due at the time of default fu). The 
term " stipulated period ” in S. 8 of the regula¬ 
tion means stipulated period for redemption, 
t.e., the full term, on the expiry of which the 
mortgage money is payable, although the mort¬ 
gagee may, on a default being made, sue to 
foreclose at an earlier period under the terms of 
the deed. A foreclosure notice issued before 
the expiry of the stipulated period is premature 
and useless (5). Hap Gopal y. Bhagwan Bahai, 
70 P.R, 1907 = 38 P.L.B. 1908. ' 

Chattebji and Johnstone, jj. 

References —^a) 50 P.R 1906, F. (6) 23 0. 
228 (P.C.), F. 

(4) Suit for foreclosuie—Subject-matter, 
value of—Ourisdiction. 

Held, that-a suit for foreclosure qf a mort¬ 
gage of land is a suit for land (a)„ 

Held, further, that the value of the subject- 
matter of such *a suit cannot exceed value of 
the mortgagor’s interest which will pass to the 
plaintiff mortgagee on foreclosure (J), Girdhari 
Lai y. Bbeo Nandaa Lai, 110.C. 154 . 

CasiaiteB asd Evans,‘ sj . 

B»fwewi^:-^a) 9 171; 27 M. 167 

B.fh) 8 iH. 438 and S.O. 267, R. 


Mortgage—[Continued], 

S.-'(FereeloBnpe)-^(Co»fiRt{etf). 

(5) Mortgagee in possession—Application— 
for foreclosure of mortgage — lAmifation — 
Limitation Act, Arts. 23S, li? and 178 — 
Bong. Reg. XVII of 1806, 8. 8. 

There* IS no authority for holding that a 
mortgagee in possession is bound to apply lor 
foreclosure within 12 years from the date of 
the default. He can take out foreclosure pro¬ 
ceedings at any time during the subsistence of 
his mortgage. Nagar Y. SandagaP, 57 P.R. 
1908-115 P.W.R. 1908. 

Rattiwin and Lal Chand, jj. 

References .—12\ P.R 1894; 35 P.R 1899; 
108 P.R 190] (t.B.) , 65 P.R. 1906 and 4 M. 
172, R. 

(6) Adverse possession—Mortgagor an^ mort¬ 
gagee—Asset tion of pioprietary right by 
mortgagee .after invalid foreclosure pro¬ 
ceedings. 

Held, that a moitgagce, who has taken friiit- 
les.s foreclosure proceedings, cannot, by assort¬ 
ing himself to bo the proprietor and getting 
mulation in Revenue records in his favour, 
start a possession adverse to the mortgagor. 
Indap y. Assa Singh, 90 P.L.R. 1908 = 65 P. 
R. 1908 = 113 r W R 1908 

CLABK, C.J., AND RbID, J 

liefeiences —(a) 14 M 38 : 14 B. 279; 16 B. 
134 ; .32 C. 296 ; 49 P.R. 1882, R. 

* (7) Appeal arising out of a suit for foreclosure 
—Ccfait fee is payable on subject-matlec in 
dispute in appeal, not on the principal money 
secured by the mortgage See Coubt Pees Aot, 
No. 9, 5 A L J. .5.31 

(8) —, decree for—moctgagor paying only 
part of the sum decreed—Mortgagee applying 
for order absolute to foreclose mortgaged 
property in lieu of balance unpaid—-Bight of 
mortgagor to claim *'retutn of sums paid 
before decree is made absolute. See Tbanbi^k 
OP Pkopkbty Act, No. 53,10 0.0. 354, 

(9) Mortgagor paying only part of sum under 
a foreclosure decree, not entitled to claim return 
of sums, paid by him, before passing of order 
absolute to foreclose mortgaged property, in 
lieu*of balance unpdid by him. See TteASspftB 
OP PnoPKBTy Act, No. 53,10 0.0. 854. 

mortgagee entitled to redeem 
second mortgage, created dur^g pendency of 
eonteatiouB proceeding between himself and 
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. mwtgi^or—Snob second mor^^ee not entitled 
to redeem first mortgage. See Mortoaob (Re- 
DBJjPTioiT), No. fi, 10 0.0. 356. 

■ ■ 6.—(Redemption). , 

(1) Hindu Law-~MUa\s}iara~-Joint family 
•^Mortnage by manager—Sale by mortgagee 
of mortgaged property in ea;ec«iit»»j of 
money decree prohibited—Tra'isfer of Pro¬ 
perty Act {IV of JSSiS), S. 99—Mortgagee's 
possession no adverse—Minor not bound by 
Such sale—Modes of extinguishing right of 
redemptw i—Effect of mortgagor's acquies¬ 
cence or silence. 

t 

S. 99 of tlja Transfer of Property Act prohibits 
a sale^f mortgage! property held in contraven¬ 
tion of the provisions of that section (a). 

In a joint Hindu family governed by the 
Mitakshara, a son is not deprived of bis equity 
of redemption by virtue of a sale prohibited by 
aw (6). 

A suit for redemption is not barred merely by 
reason of silence or acquiescence on tbe part of 
mortgagor unless there is a release of the equity 
of redemption (c). The only modes in which a 
mortgagee can extinguish the right of redemp¬ 
tion are either by getting the mortgagor to exe¬ 
cute a release of tbe equity of redemption in his 
favour, or by a proper suit under the Transfer 
of Property Act. A mortgagee by erroneously 
representing himself as owner of the mortgaged 
premises cannot make his possession adverse to 
the true owners. Jhabba Lai v. ChhaJ]ii* Hal, 

4 A.L.J. 787=A.W.N (1908), 1 = 8 M.L T. 132. 

DlLtON, J. 

References. -(a) 21C. 37 ; 30 C. 463 ; 17 A. 
822, F. (b) 22 M. 372, F\ 22 B.624, Appl ; 32 
0.296, F. 

(2) Suit fbr redemption—Practice—Plaintiff 
^ suing as also heir—Death of plaintiff— 
Abatement of suit. 

One P, sister of the respondent D, sued the 
appellant fof redemption of mortg^e, executed 
by P's father in favour of the appellant, on the 
ground that she, as an unmarried daughter, 
h&d obtained tbe sde right to the propei^y of* 
her father to the exclusion of her married sister, 
to wbtm along with herself, when a miimr, tbe 
mortgaged pro^rty bad, in a previous lingation 


Mortgage— (Ooniin ued). 

•——8. —(Redemption) — (Continued ). 

between the parties interested in the mortgage, 
been surrendered by 4he order of the Court, 
which had held the mortgage debt to have been 
satisfied. In the present suit T/was made a 
pro forma defendant. 

• 

P having died during the pendency of the 
suit, D applied to have her nftme removed from 
the array of defendants and substituted as 
plaintiff. * 

Held, that the right claimed by P being a 
personal right and adverse to that of her sister 
D, the suit abated after P’s death, and, D 
could not get her name substitntcd as plaintiff 
and continue the suit Balak Phri y. Mnsam- 
! matDurga, 4 A.L.J. 78-3=A.W.N, (1908,6= 
3 M.L.T. 181=-30 A. 49. • 

Stanlv.v, c.j, and Bukkitt, 3. 

(3) Practice—Transfer of Judge -Propriety of 
re-opening questions already decided — Mort¬ 
gage—redemption — Decree, intsrpretaflon 
of— Accounting. 

When a Judge gives his decision on some of 
the questions involved m a case leaving the re¬ 
maining questions to bo determined at a subse¬ 
quent date, the Judge who succeeds him in the 
meanwhile does not act properly, though not 
illegally, in passing judgment contrary to the 
decision given by his predecessor, especially in a 
case when Judgment is open to apposl. It is 
only when there is an obvious and patent error 
in the earlier decision that a successor should 
re-open a question m an appealable case. 

A mortgagee obtained a decree that be was 
entitled to recover the mortgage-money from the 
mortgagee and other property of the mortgagor 
and the latter was also made personally liable 
for a part of tbe sum decreed. The mortgaged 
property was in possession of the mortgagee 
under the terms of the mortgage for profits to 
bo realised in lieu of interest. The mortgagor 
brought a suit for redemption and claimed de¬ 
duction for tbe profits realised by the mortgagee 
from tbe amount adjudged against him by the 
decree. 

Held, that the claim was walid under the 
terms of the decree. . 

Under the peculiar circumstances of the case 
it was ordered that on the mortgagor’s failure 
to redeem within the fixed period he^would not 
be able to redeem in execution of the decroi 

3763-43 , ^ 
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* 

passed in the ease. Chuni Lai t. Vlan Ghttlam 
Fapid Khan, 4i P.L.R. 1903 »42 P.W.R. 
1908. 

% 

BdB£UTHON' AND CHATTKUJI, 3J. 

B^ference» —184 P.R. 1894, B. 

{4) Suit for r^m%ftton—Mortgage deed— 
Oonstructwa of the same—Compound tn- 
terest—Maintenance costs—BnhoMced ^ou- 
erninei^ revenue—Arrears of rent—The 
same statute barred or otherwise -Previous 
sml for possession -ticeount filed therein— 
* Estoppel—Recovery of costs thereof — Prac¬ 
tice—Point not tahe s before either of the 
lower CouHs—Whether the same was open 
before their Lordships 

Oq the true construction of cl. (4) of the 
mortgage dec 1, winch provided " that in case 
of default lu payment by mo (mortgagor) of in¬ 
stalments of interest at the time herein appoint¬ 
ed,'ihe mortgagee shall have immediately on 
such default, power either to recover the whole 
of his principal, interest, and, swi Mazid Mnn- 
afa Maskura, further interest on the said inter- 
rest according to the rate horem faxed ... or the 
said mortgagee shall, in default of payment of 
the instalment or instalments of interest afore¬ 
said. take possession of the mortgaged property,” 
their Lordships agreed with the lower appel¬ 
late Court that the mortgagor was not liable 
for compound interest, since the mortg.igoc 
entered into possession of the mortgaged pro¬ 
perty. 

Their Lordships npbold the concurrent find¬ 
ing of both the lower Courts, that, under the 
mortgage deed in this ease, the mortgagee was 
entitled to get from the mortgagor, over and 
above the usufruct of the mortgaged property, 
the amount paid by him on account of main- 
teuanoe and enhanced Government revenue. 

Uuder o\. (10) of the mortgage deed in ques¬ 
tion, which provided that “ whenever after the 
term of the mprtgagee or daring the said term 
I (mortgagor) pay to the mortgagee in 4ny hhali 
has (fallow season), le., in the month of Jeth, 
the yrhole of the mortgage money, and the whole 
of the interest ti^ether with Government rev- 
enu^r arrears, of rent anij iaka.'^ advances, due 
frmn, tea^tute, and other ex^nses incurred 
under, the tmmts of this document, without 
raising ahj||,objeoti<^ oflaw^suoh as limitation,, 
etc.; ^ shot^pii|or, have power to re- 
dea^^the th^ir Lord^ij^ 


Mortgager— (Continued), 

-6.—(fledeimption)-^tC'o)tf>nHtdf. 

agreed with the lower Gouris that the moc^a- 
gee was entitled against the mortgagor to hrreats 
of rent due from tenants, even when snob arrears; 
were statute-barred as against the tenants. 

The mortgagee brought a suit against the 
mortgagor, alleging that at the date of the suit 
there was due to him a snm of Bs, 38,087-13-3 
and, praying for a decree for possession of the 
property, or, m the alternative, for recovery 
that sum with farther interest. A Commissioner 
appointed to make up the accounts reported 
that Rs. 38,087-9-8 were due to the mort¬ 
gagee at the date of the suit. The Court in 
giving judgment^ held, that there was no 
necessity for passing an order as to the amount 
due under the mortgage bond saying that the 
account was correct, and then proceeded 
to give the mortgagee a decree for possession. 
The amount alleged to be due by the mortgagee 
and found due by the Commissioner was arrived 
at by calculating compound interest on unpaid 
instuimonts of interest. It was contended 
by the mortgagee, in a subsequent suit brought 
against him by the mortgagor for redemption 
of the mortgaged property, that the decree in 
the previous suit must be accepted as settling 
the amount due to the mortgagee on the date 
of that suit. 

Held, by their Lordships, who adopted the 
conclusion of the Lower Appellate Court, that 
nothing had occurred in the previous suit to 
raise an estoppel againsG the mortgagor, and, 
therefore, he might.m the subsequent suit,show, 
if he onild, that, uuder the tenns of tbe'deed 
compound interest was not payable. 

The mortgagee was not entitled to recover 
the costs of the previous suit in the absence of 
any provision m that behalf, in the mortgi^ 
deed. 

A point not taken by a party before either of: 
the Lower Court was not open to it, at the time 
of the hearing of the appeal befipp their Lord¬ 
ships. Muhammad Naaeem v. Htvza Mohailit- 
mad Abbaa Ali Khan, 10 Bom. L.B, 126 (P.C.) 
Lobu Bobebtsok, Lobo ,Qo(.L.ma and Sxb 

ABTHUB WltiBON. « 

(8) Bight_ of prior mortgagee to redeem ,0 , 
puisne mortgagee—Foreclosure in fdooter 
' »f a prior mortghgee, ^eet of, v/hen fuduta 

mortgagee m parlp—Uortgri^ea, 

of, to redeem » prior mortage tfhim 
pretty already foreidose^ by tita prior 
mortgagee. , ' , , ■ ,,4 
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• A seoon 1 ntocigttge, made daring the pendency 
of a oontentioaa proceeding between a mort- 
gflgv and a prior mortgagee, cannot be allowed 
to affect the right of foreclosure, conferred 
upon the prior mortgagee, where the nrortgagor 
failed to redeem the property. * 

Where a property had been foreclosed by the 
first mortgagee in a suit to which the second 
mortgagee was not a party. Held, that the first 
mortgagee was entitled to redeem the second 
mortgage (a). The bolder of second mort¬ 
gage cannot however redeem the first mortgage, 
Kedav Nath v. Sayyad Hafiz Ali, 10 0 C. 356. 
Chamier and Gkipfin, j. cs. 

Befereiice,—(p.) 28 B. 153, F. 

(6)~-"Coniituction of ihe deed~Provision to 
male over land on failure to redeem at a 
certain ttvie, effect of—liiqht of redemption 
—Transfer of Property Act, S. 60, appltca 
bihty of, to Burma, 

A mortgage document ran as follows •— 

On the 11th Tazaungmon Lazok, 1261, U.K. 

and his daughter, Mi Kywe.said to Ko 

Yunut aud his wife, Ma Paw, “ We wish to 
mortgage our land. called Maubin, yielding 600 
baskets of paddy, situated on the north of 
Ywag-auk and bounded as shown below, for 
Rs. 430. We will redeem it in Tabaung, 1262, 
by payment of an extra sum of Bs. 70, i e., 
Rs. 500 in all. If while the land is m Ko 
Yunut’s possession there be any interference on 
the part of Government or others, we will bear 
the responsibility thereof with costs. If, ofi the 
arrival of the date (specified), wo fail to redeem, 
we will make over outright to Ko Yunut and 
wife, Ma Paw, the land within the (aforesaid) 
boundaries for Rs. 430, the money advanced ” 
Whereupon Ko Yunut and wife, Ma Paw, 
paid over Rs. 430 and accepted the maubin 
land in mortgage, etc. 

^he mortgagors sued for redemption after the 
expiry of the stipulated time. 

Held (1) that, lu Burmw, the Courts have 
nothing to do with the ancient law of India in 
relotidh to mortgages, that they are bound by 
eijiidiy, justice and good consoimice, and that 
Rites contained in the Transfer of Property 
aA ^sv«*bBen oommended th the Oourts as Ales 
justice and gooA eonaeianee (a) ; 

(^,that the e<;[uitahle prino^le contained in 

60, Transfer eof Property Act is in favour of 
t^cofiArvatibn of the right to {edoem ( 8 ) ; 
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(3) that the intention to extinguish that 

right should bo clearly*expressed, or should be, 
deducible unmistakably from the words of the 
deed, or the conduct of the parties (c); * 

(4) and that the contract in the cpse was not 
intended to execute itself, but that a further 
transaction was necessaiy befdre tne lai)^ could 
become the property of the mortgagees. Nga 
Kya* ¥. Nga Yu Nut, U.B.R. (IIKW), Third 
Quarter, Mortgage, 1. 

Shaw, j c. 

Beferences (o) 26 0. 1, F ; U.B R, (1897»— 
1901), 502 and U.B.R. (1897—1901), II. 509, if. 

(5) U.B.R. (1897—1901), IT, 509, (c) U.B.R. 
(1897—1901), II, 609, F.- 

(7) Who ts entitled to'redeem—Person having 

an intetest in mortgage property, repudi¬ 
ating the mortgage as unauthorised and O' 
not binding on him, uhethet entitled to 
tedeem, • 

Redemption is primarily an incident of the 
contract of mortgage, aud, as such, the right 
to it can only exist in such persons as are 
reached and bound by the contract. No person 
who lb not affected by the contract of mortgage 
can sue to redeem such mortgage. Thus, where 
a person having an interest in the mortgaged 
property repudiates the mortgage ns unauthor¬ 
ised aud as not binding on him such a person 
has no right to redeem. If he has any interest 
in the property covered by the mortgage, his 
suit would be one, not to enforce, bat to avoid 
the contract. Ghanya v. Ukund Bao, 4 
N.L.B. 9. 

Si’ANYON, Second Ai>. j c. 

(8) Suit for redemption—Valuation of siitf 
for purposes of further appeal—Revision — 
Punjab Oourts Act, 1884, Ss. 40 (1) (o) («) 
and 70 (li (b)—Mortgage—Foreclosure- 
Defective notice—Beg. XVII of 1806— 
Waiver to take advantage of legal defects. 

Where, in a suit for possession, by redemp¬ 
tion, of half of a building, which half was worth 
more than Rs. 2,500, but the njortgage burden 
on which was only Rs. 1,500, the claim was for 
redemption on payment of Rs. 1,000, and the 
deoiee, appealed i^ainat, was for redemption 
on payment of Rs. l.CpO, the value of the suit 
was heid to be Bs. 1,600, t.e., the snm mads, 
payable by the decree appealed against, and nd||. 
the valae of the property bearing the xnort^ige^ 
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burden, and the case was held to be one to be 
argned on the basis of cl? (b) of S. 70 (1) of the 
Punjab Coc^ts Act and not under S. 40 (1) (a) 
(.i). ‘ 

Where a mor^agor appeared, on receipt of a 
defective notice foreclosure issued under the 
provisions of Beg, XVII of 1806, to contest the 
notices and offered to pay to the proper persons, 
held that the mere offer to pay to tfic persons 
entitled did not amount to a waiver of bis right 
to take advantage of the legal defects in the 
foreclosure procedure in a subsequent suit for 
tb^ redemption of the mortgage (a). 

Quaere .—Whether cross objections, under 
S. 561, O.P.G., can bo entertained by an appel- 
la>te Court in a case where no appeal lies. Bal- 
want Singh V. Ram Das, ‘23 P.B. 1906-41 
P.W.R. 1903 =>141 P.L.R. 1908. 

ClIATTBBJI AND JoHNSTONE, JJ, 

Tie/erenoe .—(a) 21 P.R. 1903, B. 

(9) Cade of Civil Procedure (Act XIV of1882), 
S. 13—Suit for redeinjittoii decteed — 
Seconi suit for surplus profits rccovete i by 
mortyageedurinq mortgaje notmaiutaiuable 
—Effect of Art. 10.5, Ltmitation Act (XV of 
18S7). 

Art. 105 of the Limitation Act must not be 
construed so as to conflict with the provisions 
of S. 43 of the Code of Civil Procedure, and 
must be deemed to lefer to cases m which the 
mortgagor has got possession of the mortgaged 
property otherwise than by a suit for redemp¬ 
tion (a). Where a mortgagor bungs a suit and 
obtains a decree for redemption, be cannot 
maintain a second suit for*reoovery of surplus i 
collections made by the mortgagee, during the 
period of the mortgage, S. 43 of the Code of 
Oivil Prooedttte being a bar to the maintenance 
of that suit (6), 

Per Karamat Husain, J.—The right to claim 
the surplus profits is synchronous with the 
right to claim possession of the mortgaged 
property, and to hold that the cause of action 
for ohtiming excess collections accrues when ! 
the mortgage-debt has been satisfied, is incon¬ 
sistent with tbs pnneipfes ou which the law of 
redemption is based (t). Ram Dia v. Bhup 
Blagh, 6 A.L-J. i9a«A.W.N. (1908), 96 = 30 A. 
aas. « h 

^ 4Krb HOSAXn, jj. 


\ Morignge—iCon&nuH)* / ! 

-g.-(aed«raptIoB)-}c'w«i»M«<i). 

Beferences: ~(a) 7 W.B, 664 and 84 0.^328,B. 

(6) 26 B. 661; §1 B. 627 ; 84 G. 228 ; 4 A.L. J. 

763; 6 B.H.O.B. 97 (99); 8 0. 598 ; 19 0. 616. 

B. 

(10) Btght of a prior tnortgagee to compel 
putsie mortdayee to redeem the whole — 
I Redemption of n portion of the mortgaged 
property where the nu»'tgagee refuses to 
allow redemption of the whole—Estoppel by 
defence raised in the previous case. 

Under a mortgage of September, 1879, and a 
subsequent agreement, 8 became the mortgagee 
in possession, for a term of 12 years, of a 4 
annas share of k. and an 8 annas share of B 
in two villages. In December,, 1888. X mort¬ 
gaged his 4 annas share for 30 years to the 
plaintiff, who redeemed the mortgage of 1879 
and took possession of both shares. In 1897, B 
mortgaged his 8 annas share to the defendant, 
who then sued the plaintiff for redemption of 
that share on the payment of the amount due 
on it under the mortgage of 1879. The plaintiff 
insisted ou the defendant redeeming the whole 
share of 12 annas, and the defendant’s suit was 
dismissed. In 1899, the defendant brought 
another suit for redemption of both shares, 
obtained a decree and took possession. In 1901, 
plaintiff sued for redemption of the 4 annas 
share of K only, on payment of the amount 
duo on it under the mortgage of 1879, but offer¬ 
ed to redeem the share of B also. The defen¬ 
dant did not accept the offer. , 

Held, that the plaintiff was cntitlod<to re¬ 
deem K's 4 annas share. Jawahir Singh v, 
Baldeo Bakheh Singh, 10 O.C. 193 {P.C.)-=6 
O.L.J. 672 = 12 O.W.N. 615. 

Lonu Ashbobne, Loud Macnaohtbn, 
Loud ATKmgou and Sib Abthub Wii> 

BON. 

(11) Birth rights, enjoyment of, by one heir of 
mortgagee adversety toother heirs--Lii^ 
talion. 

This was a suit' for redemption by the 
representative of the mortgagor, and the ques* 
tion for decision was, which of'the parties 
Dimming to represent the original mortgagee 
was entitled to the mortgage-tnoney. Jgfe/d, 
* thaia the right of a 'Hindu to birth was in ilie 
nature of immoveable property, and that its 
enJoyi|ient by one heir of mortgagee adv&sely, 
in Ms own right, for more than 20 jfears, ex¬ 
tinguished the title of tivri ^airoants to ttu 
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-B.*~(Kad«iBptl9tt)~(Con|inue(l). 

. fliibj«ot>iiuittet of tho mortgage, and debarred 
them from olaioring anjr sha|e of the sum 
payable on redemption. Mohan Lalv.Jaaki, 
34 P.B. 1908 =.96 P.W.R. 1908=168 P.L.B. 
1908. . 

Rkid, j. 

(12) Onerous condition —Condt^ion as to 
mortgaje being nut redeemable for 60 years 
enforced. 

The mortgagor (pecifionlly agreed with the 
mortgagee that he ehoold not be entitled to 
redeem until after the expiry of 60 years. The 
purchaser of the mortgaged property from the 
mortgagor sued lot redemption and oontonded 
that t|}e condition as to redemption was so in¬ 
equitable and onerous that relief from it should 
be given on equitable grounds, and it should 
be strnolr out. 

Heldt that the contention was not valid and 
redemption could not bo allowed to the plain- 
tifi before the expiiy of the stipulated period. 
Ralla y. Amin Chand, 126 P.L.R. 1908. , 

BOBBKtTBOK AKD KkNRINOTON, 3J. 

(13) Mortgage—11%jhts and liabilities of stran¬ 
ger redeeming mortgaged yroi erty—Suhse- 
gue.i t suit by lauftil heir of mortgagor— 
AmoU :,t spe A by the stranger on funeral 
ceremonies and liquidation of debts of the 
mortgagor-Separate suit— Limitation Act 
XV of 1877, Art. 118 of Und schedule, i 

Held, that, a person, who, believing bifhself 
to be a representative of a mortgagor, n deems 
the mortgaged property, becomes virtually an 
assignee of the mortgAgoe ; and in a ledemp- 
tion suit subsequently brought by the de gwe 
heir of the mortgagor, he caunot successfully 
plead that be has lien on the said property for 
the amounts spent by him on funeral core- 
monies of the mortgagor and bis wife and 
liq(Udation of their debts, und that he can 
retain possession of the properly redeemed 
until those amounts are paid to him. But he 
can maintain a separate suit for recovering the 
money thus spent by bim from estate of the 
mortgagor (a), Hehr Blagh v. Jhanda Singh, 
81 P.W.8.1908. 

EftETaiKaToir akd ima Champ, 

Befmnoee :—(a) P»B.C* No. 124 of 18^, F ; 
P.B.0.179 of lt^-26 A. 66-.16 C. 682 ; 21 C. 
US andSW.B. 116, D. 


Afortjrafe—(ConUnued). 

--6.—(Redemption)-<(Cott(inv«i). 

^oid.-^Question of adoption and article 118 
of Act XV of 1877 wdb also discussed io tills 
case. 

(14) Recital by joint mortgagee—Acknowledg¬ 
ment —Liability—Limitation. • 

Certain items of properties Here held on mort- ' 
gage under one deed jointly by the defendant’s 
fathar anddns nephew, from plaintifi's anoestor. 
Subsequeully the nephew, txeouted a deed in 
favour of the first defendant's father signed by 
them only, containing a recital that the share 
a,lotted as the due proportion of the comidesa- 
tiou amount obargeable on some of tbe items 
of the mortgaged property was^Bs. 400 and 
that their share ot tho debt had been released 
ID favour of the first defendant’s father. • 

A suit was biought by the pliiintifi for redemp¬ 
tion of the whole of the mortgaged proper¬ 
ties. The defence was that the suit was barred 
by limitation. It was contended on bohaltaof 
plain III! that tbe rental in the release deed 
WAS ail acknowledgment of liability which saved 
limitation. Held, that tho lecital was an 
acknowledgment of tbe morti,age so far as those 
properties are cnnoerned, but that no further 
acknowledgment could bo implied that tho 
remaining portion of the coi sidcratinn mon- 
tioned m the document executed by tbe plain¬ 
tiff's ancestor stood charged on tho remaining 
Items of properties mentioned in that docu¬ 
ment 

Ad existing liability cannot be read into a 
document by proof alionde or even by admis¬ 
sion subsequently made by a party to the suit 
in which the acknowledgment is rehod upon as 
saving tbe bat of liiqjtation. 

All acknowledgment to bind a party to a 
suit must bo signed by the party or some person 
through whom ho derives title or liability. 

Marayanan Parameswaram v. Narasimha 
Aiyan Sankara Narayana Aiyer, 23 T.L. 

R. 36. 

Badasiva Aiyub, c.j. and Hunt, s. 

llefetences :-2G M. 37; 19 T.L.R. 67, B. 

(151 Hedemption by purehaser—Sale held 
\ Litaltd—Liecovery of money paid for re- « 
demplioH, 

The purohasec in possession, who p|yB off ait 
incumbrance in the estate which he haspur^^ 
chased, can recover the amount paicLby him* * 



t7d nm im. m 


* Mitrtgag 0 -[i)onti»a$d), 

—------6.-'{Bedemptioa)‘-(09;»Mntt«i)4 

Obama 8»ami t. Padala Anaada, d M.L.T. 
895»16 M L.J. 806. 

^ALU> IKD MuNBO, J7. 

lU}mnc «6 10 C. 1036 ; 21M, 143, jP; 31 G. 
142 ; 6 0.r,.J. 611; (18«2) A. 0. 166, R. 

(16) VonalrMCiionofdeed—liedemptxon bafota 
the expiry of the fixed perwd. 

Held, on the oonstruotion of the'jeed rn the 
case, that the parties to it clearly intended that 
the relation between them should be that of 
mortgagor and mortgagee and that plaintiff 
wtiB entitled to redeem the mortgage even before 
the expiration of the fixed term (a), llahamad 
Hate y. Bai^t AmanjI Umar, 10 Bom. L B. 
742=32 B. 569. * 

BaTCHELOB and CHAUBAn, 33. 

References ;—(o) 26 B. 252 (253), 3 Bom. L. 
B. 778, l\ 

, (17) Mortgage with possession—Second mort- 

*' gage under an unregistered deed—Delivery 
of property — S tipulation j. oslponi u q rede mp- 
twn till payment of the additional ad¬ 
vance, not binding on purchaser- Regis¬ 
tration Act, S. iff — 'I'tansfei of Property Act, 
S. 59, cl. (3). 

Property subject to a possessory mortgage 
was again mortgaged by an unregistered deed to 
secure a fresh advance. The second mortgage 
provided that the property should not be redeem¬ 
ed except upon payment of the additional 
advance. 

Held that, there -being nothing in the trans¬ 
action which could be regarded as delivery of 
the property, the deed should have been regis¬ 
tered. 

Held further, that a purchaser of the property 
subject to the mortgage was not bound by the 
stipulation postponing redemption till payment 
of the additional advance. 

Held also, that the stipulation could not be 
enforced because the subsequent deed being 
inadmissible in evidence under S. 49 of the 
Begistra^an Act could not be used to fetter the 
equity of redemption (a). BadaSheo v. Maha- 
blv Pratad, li 0.0. 248. 

Gbahieb, j.o. 

.—\a) 4 k. 85 ; 9 B. 288; 18 M. ^ 
868; 12 B. 381, B. 

(18) BtUnyftkm, right of—Mprtgtme—Pur- 
eham ''friiir and puisne mortgagee*— 
AeeetswUni^S^nmfs settled on the land by 
, jseiar of. J 


/HMtgmge-^iContinuid}. ' - ': 5 ' ''^^!!;, 

* ■ '■ 

Where the prior mortgagee paxdi^ieed .tiie* 
property morlHjtged to bim’% a suit in whliih 
the puisne mortgagee was not made a party 
and the latter also purchased the same property 
aubsequhntly in a suit m which the prior mort¬ 
gagee was not made a party, 

Held, that each party would be entitled to 
redeem the other; bub the preferable right to 
redeem was with the puisue mortgagee. 

The puisne mortgagee is bound to pay the 
mortgage money with interest at the rate spe¬ 
cified in the mortgage to the prior mortgagee 
and any amoqnt paid by the prior mortgagee 
in possession fof the protection of the property 
or for redeeming any prior mortgage with in¬ 
terest as also the costs of the suit and^,appeal 
as in an ordinary redemption suit. An account 
was to be taken of the amounts realised from 
the property by the prior mortgagee as mort¬ 
gagee in possession from the date of the posses¬ 
sion taken by him (prior mortgagee). If on 
taking accounts any balance be found in favour 
of the puisne mortgagee, the prior mortgagee 
will be bound to pay the said amount to him ; 
but if otherwise, then tbo usual decree in re¬ 
demption suit will be pa.ssed. 

The tenants settled by the prior mortgagee 
on the land are entitled to remain on the laud 
until it be found in any stibseqaeub suit or 
suits that they are liable to ejectment under 
the Bengal Tenancy Act or any other Act that 
may be in force. Kedar Prosanna LabJpi y. 
Girtodra Prosad Sukul, 8 C.L.J. 173., 

Mitba and Belt,, jj, 

(19) Right to redeem whether res judicata— 
Judgment containing secondary evidence of 
mortgage put in evidence by plaintiffs for 
purposes of res judicata—£^/«n(la»4’s duty 
to prove mortgage—htmitaiion Act, Art, 
134. 

The mortgagee’s oVtim ^to redemption will 
not be res judicata in a subsequent soit^by 
reason of the decree in an earlier suit, wheto 
the parties were not the same and the plaintid 
in the subsequent suit did not claim under the 
plaintiff lu the earlier suit. * 

Where, for the purposes otres judictOa, the 
plaintiffs put in evidence a jud^ent oontafo- 
secondary evfdenoe of a morigage, 
would nhi absolve the defendants fr ^p i the 
dutyfof proving their aiortgage by ori^Oid 
evidenoe or of making out*a mtse for. the 
admission of sfioondary evidence. > ' 
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M^gi^<^Oon1intnid). 


V 


.«~(R«(|aiiiption)^Continu0(i). 


. WliftB (be defendant’s claim under Ait. 134, 
. Idmltation Act, did not ripen, jmd the plaintiff 
yfta not bound to redeem at the time of the 
former suit, the defendant is not debarred from 
subsequently putting forward his olthm under 
that article. 


The point that a mortgage has not been 
formally proved, if not taken in the lower 
Courts, cannot be taken in second appeal. 

Kriabna Patter v. Arappath Veetil Haiv- 
appa Mnthan, 4 M L.T..,;^. 

White, c.j. and Miller, j. 

(30) Old ^nortqage—Burden •(>/ froof—Second¬ 
ary evidence of terms of a mortgage deed — 
Admission. 

In a suit for redemption of a mortgago of 
1846, held, with leference to the provisions of 
S. BTif Act 1 of 1869, that the burden is on the 
plaintiff to give at least yn»m facte pioof that 
the mortgage is redeemable (a) 

Held further, that secondary evidence of the 
terms of the mortgage deed, if admissible, must 
be of the kinds specified in S. 63 of the Evidence 
Act. 


Held also, that no admission by the mort¬ 
gagee can operate to make a motigage redeem¬ 
able which by law w as irredeemable at the tunc 
when the admission was made. Kayasth 
Scholarship Trust, Allahabad y. Shankar 
Din, 11 O.C. 285 (B.). ' 

ifvANB AND PlGOOlT, A.J. Ch, * 

Reference (a) 3 I.A. 85, R. 

(31) Mortgage—Redem^t%on-Meantng of “ Ta 
miyad das sal tak girau rahn ba kabza 
rskha hai Right of mortgagor to redeem 
—Meaning of the (etm " foreclosure” in 
the Punjab. ^ 

Weld, that, in the absence of any words 
clearly sifuifying that the mortgagor is not to 
redeem for a certain penod he can redeem it at 
any tune; and that any phrase in the deed 
simply reciti^ that the mortgage is for a cer¬ 
tain period should be regarded as a clause insert¬ 
ed ior the benefit of the mortgagor and intend¬ 
ed m protect h^ frmn foreclosure tor a pefiod 
and nc| to binder him from redeeming within 
(bat period; and that the words " ta tniyad das 
lal girags rain ba kabea rahha Aai,” memi 
in the absence of any fnrtheriqyori^B showing 


Moi‘fAagfe~(0«niinu«d), 

——S—(Redaroplloa)—(Conriwaed). 

for whoso benefit the periodk'pf teij*'years was 
fixed, that the mortgagee is not to foreclose til] 
the end of that period (o). ^ ^ 

Obiter. Per Kenstngton, J,—That in the case 
of mortgages in the Punjab, other than those 
contaming a conditional elapse, the term fore~ 
closure denotes merely the right of a mortgagee 
to ijjie fcf his rarney and does not liear the 
technical meaning given to the term in other 
Provinces where tbc Transfer of Property Act 
IVof 1882 IS in foice Firoze-ud-din y. Flroze- 
ud-din, 137 P.W.R. 1908. , 

Kensington and Ohevis, jj. 

References .— (a) C. 201 of lefo , JO A 602 ; 
2 M. 314, F , 40 P L.K. 1908, R and B ; 6 b. 
22 ; 20 B 677, Dm. • 

(22) Mortgage—Suit for i edeviytioi — Poises- 
sion on default of jaymenl of uiteiest, sti- 
px/lation fot—Interest- Comlrvction of 
tno} tgage deed • 

'J’hn was a suit for ledemplion of a mortgage 
deed, the mateiial portions of which wcie as 
follows — 

“ That 1 will pay interest.. . .year after year, 
and, should thcic be a default in payment of 
interest for any year, the mortgagee can at once 
take possession of the mortgaged property. That 
whatever profits may be loft after payment of 
the (lovernment Revenue, etc., wiiJ be appro- 
pnated by the mortgagee in lieu of the interest. 
That whenever—I pay off—the principal sum 
and the icmaining interest, the mortgaged pro¬ 
perty will be redeemed ’ 

The mortgagee did not take possession until 
several years after the first default. 

JlcH, that the mortgagee was entitled to get 
interest for the period he was out of possession 

(a). Ram Din v. Ram Prasad, HOG 323 

Evans, a.j c. 

References -.—{a) 10 O.C. 29 and 19 A. 89, R ; 
17 B 426 and 9 0.0. 144, D. 

(22-a) Prior moitgagee not maftiV'g lursne 
mortgagee patty—Sulsequent suit by the 
latter—Conditions of redemption—Interest 
cd the contract rate. 

In a suit by a prior ^nortgegec, one of the 
puisne mortgagees was not made a party, and 
the former purchased* the property at the sale 
held under the decree obtained by hhn in hia 
suit. The ptUme mortgagee sued, snbsequenl^ 
to redeem (he prior mortgages, and, in that 
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M0rt:fsg»—(ContiuMd). 

' I — 6 .—-(BeJenipHoa)—j 

» question as to tie conditions of the redemption 
arose. Seta, that the putsng mortgagee not 
being,a parl).<to the previons suit, it ought not 
to affeot either his rights or his liabilities. Ho 
could not nse tbe previous decree so as to cut 
down the prior mortgagee's interest, and at tbe 
same tisae deprive him of the whole advantage 
of it. The prior mortgagee should, therefore, 
be entitled to whatever interest his contract 
entitled him to (a). 

The equitable considerations which appear to 
haae prevailed with tbe learned Judges iu 
OangaAas Bhattar v. Jogendrn Nath Miller ’b) 
seem to bo applicable only to a rase m which 
the prior mortgagee has notice of the subsequent 
excumbtance, and the subsequent oucumbrancor 
has no notice of the prior mortgage. In such a 
ease it may bo just to penalize tbe prior mort¬ 
gagee for bis disregard of the provisions of S 86, 
Transfer of Property Act. Thinappa Chittiar 
v.*Marimuthu Nadan, 18 M.L.J. 344 - 31M. 
358-=4 M.LT. 293. 

Whitb, c j., and Miller, j. 

References (a) 18 0. 1C4 (P.C.), F. (6) 110. 
W.N. 403, D. 

(23) MorltfOtje by sowta members oiily uf Htndu 
joint family—Mital shara Law of the 
BenaiesSohoul—Foreclosure decree ajainst 
mortjagjrs only—SubSKquent uU for te- 
demytwn by other members—The rights of 
the mortgagors and mortgagees in such suit 
—Fresh account to be taken—Irrespective 
ofaccou.A %n the forechsure decree—Rules 
fur the calculation of interest, 

(lortain immoveable property, belonging to 
the joint estate of a Hindu family governed by 
tbe Mitakshara Ijsvf of the Benares School, 
was mortgaged by A, Band 0, three of the mem¬ 
bers of tbe above family. To the firuolovuro 
suit brought by the mortgagee against A, B aud 
<1, the sons and grandsons of the mortgagors, A, 

B and C, were not made pirtics After the fore¬ 
closure decree was made absolute, when the 
mortgagee tought possession, the co-parceners, 
who had not been made parties to tbe form*-r ; 
suit, instituted* a suit for redemption, The 
lower Court, while deareeing redemption, held 
that tbe price of redemption shonld be fixed at i 
what was found payable in the former suit. 
Seld ; 

If it betaken as a general proposition that 
the priosi^f cedemptina. w persons, who should 
la$gi beea, Wt Sfsre n6tt parties to the 


Mortg0ge—lContimed^. 

-6.—(Bedemptioa)—(IfonfiaMsd). ^ 

foreclosure decree, is to be limited to tpe sum * 
fixed by that decree, regardless of the tixae' 
which may have passed since the decree was 
made, then tbe rule laid down would be at vari> 
ance witli the principle enunciated iu 16 C.P. 
L.R. 26. 

It is diffioiilt to see how a foreclosure-decree 
could be regarded as non-existent with respect 
to the redemption rights of the plaintiffs, 
and yet be used Against the correlative rights of 
the defendants. No undue advantage would be 
given to the defendants, if a fresh mortage 
account, unconnected with the account which 
formed the basis of tbe foreclosure-decree, is 
now made the foundation of tbe redemption- 
deoieo. * 

The mortgagees are not under anv legal obliga¬ 
tion to create au opportunity for redemption, by 
the mortgagors or any p rsoii claiining imder 
them, at any particular time. Tdeir obligation 
IS limited to Ibis—that whenever they 
might claim to foreclose against any snob per¬ 
son. they mast give him a poiiod to be fixed by 
the Court, within which to exercise his right of 
redemption. 

The mortgage-debt remains a debt which the 
plaiutiSs are bound to pay according to the 
terms of the deed, and they are tlieiefore liable 
for dally increasing interest while they choose 
»to leave tbe debt unpaid. This increase of 
lolojpst IS not due to any fault of the defend¬ 
ants. Tbe plaintiffs are not bound to await a 
forec'osnre-smt by the defendants before they 
seek redemption. They could have paid and 
redeemed on any day after the due date fixed by 
the bond. 

A decree, which is a dead letter so far as it 
grants relief to the decree-holders, is equally 
ineffective to bind them, inyespeot of the rights 
of persons not parties to such decree (o). <!* 

No Court of equity, justice and good con¬ 
science, would allow rederapti m in 1908, on 
payment only of the amount dsclared due in 
1901, the mortgaoiees having in the meantime 
lieen kept out of possession of tbe mortgaged 
property. • . * 

If tbe defendants obtained physical pn|8eBri(Hl 
for afly tune, thi>y must aoi-ount fmr the prdits, 
if any, taken by them during that period, tst 
lose their interest therslor. 
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lVlortgage~{Continued). 

-8.-^(HedeiB|ttion)—(Oonciude(2) 


If, though in possesaion for a term, they, in 
fact, o1?tained no produce from the land, they 
are still liable to allow somothing for their use 
and oocupation of it. 

If the physical possession of the ^laintifis 
has never been disturbed, under cover of fore¬ 
closure-decree, by the defendants or any person 
claiming under them, then the calculation will 
be one of unbroken interest from the date of 
the bond to the date of redemption. 


Act—.Ascertainment of consideration for mort¬ 
gage bond not suflioent* See Act XVII of 1879 
Pekkhah Agricui,tubists’ REuiijfi’), No. 4, 10 
Bora. L.R. 745. 

(30) Whether reversionary heirs &f deceased 
husband of Hindu widow entitled to redeem 
mortgage made by husband during Ifcr life- 
time—whether such heirs have interest in that 
propeVty. See Tbambfer of Pboperty Act, 
No. 64, AWN. (1908), 225. 


The account must bo -made without any 
reference to the foreclosure decree, which, for , 
the purpose of this case, must be regarded as | 
having no existence. ' 

It is not pernfissible to make any assumption ! 
or conjecture as to what would have been the j 
precise result—.redemption or foreclosure, if | 
plaintiffs had been joined in the foreclosure suit | 

GhaslFain v. Jhingwa, 4 N,L.B. 168. 

Stanyon, a C..I 

References - (a) 18 C. 164 (180) , 19 A, 527 
and 31 M. 258, B. 

(24) Mortgagor narrating relationship of 
mortgagor and mortgagee—Mortgagee admit¬ 
ting its correctness by signature—Effect on 
mortgagee’s liability to be redeemed. Sec Limi¬ 
tation Act, No. 23, 10 Bom. L.K 385. 

(25) Suit to redeem mortgage against two par¬ 

ties claiming mortgage money—Interpleader— 
Plaint containing claim for redemption—^ 
Appropriate relief. Sec Intkkpi.eadkii Suit, 
No. l,flOBom, L.R. .414. * 


(31) Suit bv zemindar to rodeenn mortgage 
made by fixed rate tenant dying without heirs 
—Eemmd.ir not a person having “ interest ” in 
mortgaged property within moaiting of S. 91, 
Transfer of Property Act. See TEANBFF4a of 
ProVkbtv Act, No. 63, A.W.N, (1908), 210, • 

(32) Whether it is open to the mortgagor who 
has brought a suit for redemption and obtained 
.1 decree to bring a second suit for redemption. 
See Civ Pro. Conn, No. 17, 164 P.L.R. 1998. 

(33) Acknowledgment by mortgagee of mort¬ 
gagor’s right to redeem to be good for saving 
limitation need not be addressed to mortgagor 
specifically. Sec Limitation Act, No. 25, 
A.W.N (1*108), 226. 

(34) Suit for mdcmption and sale by suhsc- 
I quent mortgagee—Purchaser in execution of 
j piior mortgage decide in possession—Position of 
1 such purchaser-Deposit of redemption money 
I after date fixed but befoie order absolute— 
j Deposit accepted by Court—No formal order 

extending i,ime—Effect See 'rRAUbFER of Pbo- 
PFiny Act, No. 66, 8 C.L.J. 547. 


(26) Purchaser under a decree of puisne mort¬ 
gagee obtaining possession of mortgaged pro¬ 
perty—Subsequent purchase under decree on 
the first mortgage—Suit for possession or for j 
redemption by subsequent purchaser. Sec Civ. | 
Pro. Code, No. 136, 1 Smd L.R. 172. ' 


(27) Mortgage of joint family property exocu- 
ted^^by father alone—Decree for foreclosure— 
Sons not made parties—Bight of sons to re¬ 
deem. See Hindu Law (Alienation), No. 16, 
A.W.N. (1908), 106. 


(28) Bight Tif mortgagor to redeem, notwith¬ 
standing invalid tender. See Transfer of 
P aopBBTY Act, No. 44, 10 Bom. L.R. 0)3. 

(&)» Suit for redemption of usufructuary 
mortgage, where 6. 12 is observed, is amount 
found dne on taking accounts in manner pr6vid. 
ed by S< 13 of Bekkhan Agriculturists’ Belief 


(35) Redemption suit—Rcgisteied mortgage 
deed not to bo varied except by a registered 
instrument. Sec, Evidence Act, No. 21, 5 
A L.J. 717 


(36) Value of a suit for redemption, not 
market-value, but .imonnt of mortgage-money. 
See Act VIT op 1887 (Scits Valuaiton), No. 2, 
5A L.L 713. 


(37) Redemption of portion of mortgaged 
property sold, in execution of a decree for costs, 
not open to mortgagor—integrity of mortgaged 
property broken up—decree for .redemption of 
unsold portion possible. See Tbambfsr of 
^Property Act, No. 69, A.W.N. (1906), 48. 


(38) Redemption suit—Valuation—Cost of 
repairs—Additional licfi. See Act XVIII of 
1884 (Punjab Courts), No. 8-o, 197 P.LJR. 


1908. 


8763-~*50 
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l»lloetgag»-{Oonlinued), 

-^T.—dlab-inovtgage). 

(1) 8ub-mortgagee-~-Right to sell mortgaged 
property—Frame of suit. 

In, a projerly constituted suit a sub-mort¬ 
gagee 18 entitled to a decree for the sale of the 
mortgaged property. The mortgagor m such a 
suit must be impleaded as also the mortgagees, 
so thab the former may have an opportunity 
of redeeming and the latter may be* able to 
safeguard their interests in regard to the claim 
put forward by the sub-mortgagee, and see that 
the amount claimed is duo. Ahmed Ali Khan 

BilasRal, 5 A.L.J. 402 = A.W.N. (1908), 191i 

Stasleit, c.j. aki) Kauamat Husain, jj. 

<n 

(2) Sub-mortgagee bringing luit and purchas¬ 
ing the rights of his mortgagor—Suit for 
possession—-'^otics of sub-mortgage. 

The plaintiff obtained a sub-mortgage of the 
2nd defendant’s interest under a usufructuary 

mortgage from the first defendant in 1892. He i 

sued on this sub-mortgage and obtained a decree ! 
for the sale of the mortgaged property as well 
as a personal decree. In execution, the land 
mortgaged to the 2nd defendant under the 
mortgage of 1892 was put up for sale and pur¬ 
chased by the plaintiff and he obtained posses¬ 
sion, but was dispossessed under S. 335 of the 
Code of Civil Procedure, 1882, at the instance 
of the Ist defendant who alleged that the mort¬ 
gage had been redeemed In a suit by the ' 
plaintiff to recover possession, it was held, that, 
as the rights of a sub-mortgagee could not be 
affected by transactions between the original 
mortgagee and the mortgagor effected after 
notice of the sub-mortgago, the plaintiff was 
entitled to the possession of the lands, and that 
he could not be met by the plea of payment of 
the original mortgage after the date of the sub¬ 
mortgage, when the i-amehad not been made 
before notice of the sub-mortgage. Marayana 
Httdali V. Raihavammal, 18 M.L.J. 4G2. 
White, c.j., and Wallis, j. 

(3) Rights of sub-mortgagee—Whether a sub- 
mortgago-is transfer of immoveable property. 
See Tbaksfeb op Peouebty Act, No. 8-a, 14 
Bur. L.R. 32^. 

-8—(Usafructuary). 

(1) Usufructuary mortgage—Ouster of morf- 
gagees—Adverse possession. 

Ouaeif the purohasers of the equity of redemp¬ 
tion in a iisufraetut:^ mortgage ousted the 
mortgt^eee and twk pessession of the entire 


Mortgage—{ConUmsd^. 

-8.—(Ueuftaotaapy^- (Contthwed). 

mortgaged property, which he retained tor mote , 
than twelve years; but it was found lhat he 
never denied the mortgagor’s title, and that the 
mortgagors had no right to present possession. 
Held that there was no adverse possession as 
agaiust the other mortgagor, although there 
was as against the mortgagees, and that the 
right of redemption was not lost. the ouster of 
the mortgagees did not entitle the plaintiff to 
re-enter into possession. Ismdar Khan v. 
Ahamad Hnsain, A.W.N. (1908), 25=5 A.L.J. 
85 = 3 M.L.T. 125=30 A. 119. 

Baneiui and Aikman, jj. 

References —27 A. 395 , 18 B. 51; 4G. 827 ; 
12 B.H.C.A.C.J. 180, R. 

(2) Mortgage by tenant of absolute occupancy 
holding—Surrender by tenant of the holding 
to landlord—Landlord accepting rent from 
mortgagee in possession—-Effect on eguity of 
tedemption. 

The maxim “ nemo potest esse tenans et do- 
minus ” (a person cannot be at the same time 
both landlord and tenant of the same promises) 
docs not mean that a landlord cannot own the 
equity of redemption in respect of a holding as 
a separate mtcrost. By effecting a valid mort¬ 
gage a tenant splits his right into two parts, 
each of which being distinct from the other. 

It lb compotont to a landlord to take a mort¬ 
gage direct from a tenant with an absolute 
occupancy right (a). 

Where an absolute occupancy tenant made a 
valid usufructuary mortgage of his holding, and 
afterwards surrendered his rights in the tenancy 
to the landlord, it was hold that the landlord 
acquired the equity of redemption of such 
holding. 

Held, also, that the landlord’s more aooept- 
ance of rent from the mortgagee in possession 
did not extinguish his right of redemption. 

L < 

More aooeptance of rent from the myi in 
possession does not make that man a tenant 
(d). Bali Ram v. Ram Rao Hahratta, 4 N.L. 

R. 57. * 

e 

Dbakb-Bbockuan, j.o. 

References: —(a) 2 C.P.IlR. 16; 14 C.P.L- 
^ 9, R- and F, {i>) 15 O.P.L.R. 99,^ F- ^ 

(3) Mortgage-deed—Construction of deed—' 
^Usufructuary mortgage-deed oontitining a 

personal covenant to pa^Oovsnant does 
not give a right of sale- 
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Mortgage^-iContinued }. 

1 

——8.—(OMfpttotttary)—(Contonwed). 

, Whets s mortgftge is in other respects a 
usahraofuary mortgage, the insertion therein of 
a personal covenant to pay the mortgage debt on 
demand unaooompanied by any hypothecation 
of the property, the subject of the nnrtgage, 
cannot alter the oharacter of the mortgage and 
give the mortgagee a right to sell in the event 
of non-payment. Krishna Bhaichand v. Hari 
Janardhan, 10 Bom. L.B. 615. 

BaTCHELOH AND HeATON, 33 . 

Reference:—'il A. 4, F. ■ 

(4) Usufructuary mortgagee dispossessed by 
Court of Wards—Possession restored on 
Ward’s death — Pro-notes for arrears of rent, 
executed byHenants in favour of Court of 
W(S-ds' manager, handed over to mort¬ 
gagee, mthout endorsement, smt on—Ss. 
18, 43, 35, 57, AU I of 1902 (Madras). 

If the Court of Wards, which, under direction 
of the Local Government acting under S. 43 of 
Madras Act 1 of 1902, has disposseflGd a 
usufructuary mortgagee of the mortgaged pro¬ 
perty and has administered the estate itself, and 
on the death of the ward, takes no action under 
S. 57, its power of superintendence ceases tpso 
facto and the property ceases to be the property 
of a ward within the meaning of S. 43. So in 
accordance with cl. (2), S. 55, the usufructuary 
mortgagee is entitled to be replaced in possession 
of the mortgaged property. He regains the right 
to collect the rents and profits, the eifeot of 
S. 43 bsjng not to turn the usufructuary moi;tga- 
geo into a simple mortgagee. 

Where the Court of Wards, ou the death of 
the disqualified proprietor, releases the property 
from its superiiitendeDco and bands over to the 
usufructuary mortgagee, who was dispossessed 
under S. 43 of the Aot, inter alia, certain pro¬ 
missory notes executed by tenants, for arrears 
of rent (due on the, mortgaged property), in 
favour of the Court of Wards’ manager, 

held thas, he having been replaced in posses- 
of the mortgaged lands in aocordance with 
^^556 (2), is eittitled to sue on those pio-notes 
without obtaining an endorsement from the 
C!ourt of Wards, because, on the death of the 
w^r^ the power of the Court, of Wards having 
•ceased, tfaSre was no one who could legally 
endorse the notes. 

e 

Property in a pramissory note may also pass 
by ** operation of law.” Sovoav Lpdd GoTlada 


Mortgage—{Comluded), 

---^.--(BBttfrttotuary)—(Cowiiided). 

Bobs Krishna Oobb Vaya ir. Lepatl Muneppa 
Naidn, 4 M.L.T.- 341. 

Miller and Sakkaean NAiE,<djr. • 

(5) Mortgagee’s rujht to sue —Prior jisufrwtu- 

ary mortgage and subseguent hypothecations 

held by plaintiff. 4 ^ 

Where a person holds a usufructuary mort- 
gago «uponA a jiroperty and two subsequent 
hypothecations on the same, such mortgagee is 
entitled to a decree for sale of the property with 
respect to the hypothecations, but subject to 
the prior u8ufractu.ary mortgage. RadhV 
kvlBhnier v. Huthuiami Sbolagim, 18 M.L.J. 
5G4. 

Mumo AND Apdok Baium, jj. „ 

References —30 M. 408, J2 . 29 A. 386, F. 

(G) Decree for sale of property nsufruotuarily 
mortgaged, on default of payment on fixed 
date—Payment of money after fixed dat%- 
Kficot of default on mortgagor’s rights—Bate 
of interest after decree for sale. See Tbanseeb 
OP Peopeuty Act, No. 65, 3 M.L.T, 281. 

(7) Mortgagee dispossessed of mortgaged pro¬ 
perty—Bight of usufructuary mortgagee to re¬ 
cover mortgage-money by sale of mortgaged 
property. See Thanspeb op Peopeetv; Act 
(IV of 1882), No. 37, 5 A.L.J. 180. 

(8) Usufructuary mortgage by tenant—Sub¬ 
sequent relinquifehmeiit to landlord—Bight of 
landlord to ro-eutor—Mortgage or out-and-out 
sale. See Occux’Ancv Holding, No. 2, 12 
C.W.N. 878. 

(9) Suit for redemption ,ot usufructuary 
mortgage, where S, 12 is observed, is amount 
found due on taking accounts in manner pro¬ 
vided by S. 13 of Dekkhan Agrioullunsts’ Belief 
Act—Ascertainment of consideration for mort¬ 
gage bond not sufficient. See Act XVII op 1879 
(Dekkhan Agbicultukistb’ Belief), No. 4, 10 
Bom. L.B. 745, 

(10) Mortgage with possession —Duty of mort¬ 
gagee to keep accoun t of rents and profits—In¬ 
terest. See Civ. Puo. Code, No. 9, 95 P.L.B. 
1908. 

Moveable property. 

(1) —, standing timber ws under S. 3, Indian 

'B^istration Aot—S. 3, cl. 25 and 8. 4 of the 
General Clauses Aot.^ ^ Aot VIII op 1886, 
Nd. 24, 7 C.L.J. 152. • 

(2) —if moludes money. See Accoutmt. Ijfo, 1,. 

7 C.L.J. 279. ' 
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Haafl. 

(1) Besumption o/muafi on maafidar'B death 
—Subeequeni settlement on his heirs—Thetr j 
rights—Bight of *tenants who are ynnt j 
ewner^/the holding, as against the tenant- i 
'Acquisition of occupancy right—Punjab ! 
Tet^ariey Act, 1887, S. 5(1) (b). I 

Where after the death of a muafidar, the I 
muafi, is resumck and is settled with his heirs, 
the ecL-muafidar’s heirs are entitled to receive , 
the rent from the land and are ihiblc to pay | 
the land revenue assessed upon it. They can j 
exercise the rights of landlords over the tenants 
who actually cultivate the land Unless the j 
cultivators ean show that they have acquired a ' 
right of ocoijpancy in the land, they must be i 
liable to e)ectment at the will of the ixy-muafi- ^ 
dar’s heirs, with whom the settlement is made. 
The mere facts that the land is land owned in 
common by the whole village, and that some 
members of the proprietary body are the cultiva¬ 
tors of the land do not give those cultivators 
right of occupancy under S. 6 (1) (6) of the 
Punjab Tenancy Act. Kartar Singh v. Puran, 

3 P.R. 1908 (Rev.)-5 P.W.R. 1908 (Rev.) = 180 
P.L.R. 1908. 

WinsoN, ir.c. 

MoltifariouBneBs. 

See blisJOiNDKit. 

Maniolpal Act. 

(1) See Act III of 1881 (Bknoai.). 

(2) See Act III of 1888 (Bombay) 

(3) See Act III of 1901 (Bombay). 

(i) See Act III op 1898 (Bdbma). 

(8) See Act TV of 1884 (Madbas). 

(6) See Act III op 1904 (Maobas). 

(7) See Act I of 1900 (N.W.P.). 

(8) See XX Op 1891 (PrMJAB). 

Honieipality. 

(1) JVater connection—Buies framed by the 
Municipality—Construction of the tules. 


j MunlclpaUty—(Concluded), 

) in case of non-complianoe. The 
brought this suit to restrain the Municipality 
from so doing. « 

Meld, that under the rules so long as the 
plaintiff occupied a house not inhabited by 
more than three families, he was entitled to the 
water supply. The Supat City Munioipaiity 
V. Tyabaii Daudhai, 10 Bom. L.R. 622 = 32 
B. 460. 

Basil Scott, c.j , and Knight, j. 

(2) Suit against Municipal Board, must be 

brought m the corporate name of the Board, 
not in the name of the Chamnan. See Act I ok 
1900 (Municipalttv), No. 1, A. W N (1908), 
165 *• 

(3) Municipal Oorpoiation ^cting dona fide 
-Imperative duty and permitted act-e-Courts, 

how far can interfere with acts of a corporation. 
See Bombay Act (Ill op 1901, Municipality), 
No. 1, 1 Sind L.R, 228. 

(4) —A<,qui8ition of land by Municipality— 
Prop|^al to acquire—Acceptance of proposal — 
Diflercnce as to price—Completed contract 
Power of Court to fix price m cases of difference. 
See Act Ill op 1901 (Distbict Municipality), 
No. 2, 10 Bom. L R. 617. 

(5) Power of Municipal Commissioner to 
remove objectionable strutituros—Exercise of 
the power—Discretion vested in" the com¬ 
missioner—Court's interference v4ith the djscre- 
tion—Commissioner can act through agent— 
Right of the party to be heard—Injunction to 
restrain Commissioner from pulling down build¬ 
ing', See Act Ill of 1888 (City of Sombay 
Municipality), No. 1, 10 Bom LR. 821, 

Murdep. 

Whether, di8<iualifias murderer from succeed¬ 
ing to the osUte of the murdered person. See 
HiNnr IiAW (Iniieritanck), No. l, 18 M.L.J. 

70. 

Matation prooeediagB. < 


The plaintiff, the owner of a house m Surat, 
took m 1898 a water connection from the mam , 
pipe laid by the defendant Municipality, j 
Under the rules, ho was chargeable with one ' 
rupee a mont& for the water supplied to him | 
and the condition was that his house was not 
to be inhabited by more than three families* ; 
The defendant Municipality made a new set ol 
rolei in 1905, under *whioh they called upon 
the plaintiff to take a separate water oonneo^n 
for ea^h of the fwailtes living in his house: 
MBd they thrtAtehed to cut off the connection 


(1) Presumption—Burden of p> oof. ** 
Meld, that the mutation in favour ol the 
defendant was surrounded by suspioious oircuna. 
stances and that*he had failed to prove that he 
was legitimate son of his father. Endlp Bakhash 
V. Asix Hahammad, 200 F.L.R. 1908. 

• Sir WiLLiA&f Clabk, C.J ., anD|Bkid,«j. 

(1-a) Whether mutation of names o| transfer 
of ^sseBBion will oonfei title, where law re¬ 
quires registered deed. Sae Tbaubfiib er 
Peopbbty Aot, No. 8 , 11 0.0. 801, 
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Mutation |^voeeedings-~(Conclu(ied). I 

(2) Mutatiou putt^ referring to old puttah 1 
creating permanent interost-Purpose of reference 
being to ^ow proportionate rent—Puttah is con- | 
firmatory. See Ejhctmbnt, No. 5, 8 C.L.J. 513, | 

(3) Assertion of proprietary right by mortgagee j 
after invalid foreclosure proceedings, poupled j 
with mutation m revenue records m his favour, i 
whether amounts to adverse possession. Sec | 
Moktoagk (FohecIiOsuee), No. 6, 90 P.L.R. 
1908. 

Mutts. 

Oonditioiis of election of rufitiiMnts to mutts 
standing in the relation of superior and inferior 
—Capacity of inahanis to transfer their powers. i 
See Keuigious Endowments, No 7, 8 CL J. 
499. 

Mutwalit 

-.whether infant can be appointed See 

Rr.LKiLOUS Endowment, No. !>, 8 C.L.J 196. 

Native Btates. 

(1) Location of British troops tu —Power of 
CantonnieiU authorities as to grant or user 
of land — Treaty, absence of-~Power res¬ 
tricted to military purposes—Land belongs 
to State—Parst Tower of Stieiioe, grant of 
land for—Control of Cantonment authori¬ 
ties. 

The Hyderabad Subsidiary Force which had i 
its hq^-quarters in the Secunderabad canton- ; 
ment, was a force in the employment of the ' 
East India Company and commanded by the i 
Company's officers, but maintained, by agree- I 
ment, inHyderabad territory for the proteefTon 
•of the Nizam. There never was in existence 
any treaty prescribing the limits of the powers 
of the Nizam’s officers on the one hand, and 
the military commander commanding the 
Hyderabad Subsidiary Force on the other, with 
respect to the management, control, and dis¬ 
position of the can,tonmont and the land com¬ 
prised in it. When the Nizam’s Government 
admifted a British force within its territory, 
and allotted to it Secunderabad cantonment as | 
its head-quarters, it no doubt, by necessary 
implication, conveyed to the military authori¬ 
ties all powers of juiisdiotion, ontrol and 
management incident to maintaining the effi¬ 
ciency and the discipline of,the troops, the 
peace and gdbd order and convenient use of tlfe 
eantonmqpt. Bat it would be going • long way 
beyond this to hold that the officer oommabd- 
the troops was empowered to alienate, in 
perpetuity, land forming part of th^oantomnent 


M&tive Btates—(Continued). 

and undoubtedly Hyderabad territory for a pur¬ 
pose wholly unconnected with military require¬ 
ments. , 

The appellants, who wore members of the 
Parsi community, claimed that ihe lounddts of 
the Parsi Tower of Silonoe, which stpnds on a 
portion of certain laud, situated in the Secun¬ 
derabad cantonment, wore in* their lif^-time 
owners of the land in question, and that the pro¬ 
perty had deVolvcd upon themselves as descend¬ 
ants, and representative in title, of the original 
founders. ’Phe Respondents, who wore also 
members of the Parsi community, contended 
that the laud in question bad been granted tB 
the whole Parsi community for a public purpose, 
and to onure for the benefit of the*oninmunity 
generally for all time by the cantonment 
i authority. The most important document* 
relied upon by the Appellants was issued by an 
; Officer of the lly derabad State and purporting to 
'( express a traasaii''tion, by which the State had 
' assented to the grant of the land iii question t0 
i the founders, and directed possession of it to be 
delivered to them Another dooumentin evidence 
, also obtained on behalf of the founders, through 
' their agent,purported to be issued by the author- 
1 ity of the Brigadier commanding the Hydera¬ 
bad Subsidiary Force and to certify that the 
Parsis of Secunderabad had permission to en¬ 
close the land in question, which was given for 
a tower to be built on it. 

Held —Th.at the considerations set out above 
must be borne in nimd in estimating the effect 
of the two documents, that the first, emana¬ 
ting from tho State, pui ported to deal with 
and enforce, a grant of the land to the founders 
by name, .ind the delivery of possession to 
them, that the second document, emanating 
from the cantonment authorities, did not deal 
with title or possession, but gave permission 
to use the land, already convoyed, for the 
particular purpose of a Tower of Silonce, and 
to enclose the land, which were matters obvi¬ 
ously within the discretion of the commanding 
officer, and that the effect of the two documents, 
was to show a good title in the founders, and 
not in the Parsi community, PeBlOAji JlvanJI 
V. Shapurjl Edalji Chinoy, 12* C.W.N. 465 
(P.C.). 

’ Lord Robertson, Lord Collins, and Sir 
Arthur Wilson. ^ 

(2) Appeal from Governor-General’s agent in 
Bhopal to Privy Council, whether allowable, 
Bee Arbitration, No. 3,12C.W.N. 685 ^P.G.). 
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Native etalei-«(Oo'ic/ud 0 j). 

(3) Tlpperah Raj-^SuooessioD to the zcmin- 
dsri—Jorifidiction of Bnliish Court. See Jubib- 
DicsnoH {Qenbbal), No. 4, 12 O.W.N. 777. 

NeeeBBity.^ 

L^al neoeasity depends on facts of each case. 
See Hindu Law (Bevebbionkbs), No 6, 8 
O.L.J. 468. 

i 

Negllgenoe. 

(1) Munidpality allowing by thoir, •&lovm 
water to flood another’s land—.Misfeasance. See 
Tort, No. 1, 10 Bom. L.B. 408. 

(2) Mortgage—Notice—Whether failure to 
o'btaiu title-deeds will be gross negligence, under 
B. 78, Transfer of Property Act. See Tbansfeb 
OF Pbopebty Act, No. 41, 4 M.L.T. 217. 

« (8) Execution of decree for rent due—Third 
person’s property unintentionally sold in exe¬ 
cution—Third person suing decree-holder for 
damages—Decree-holder not liable as for negli- 
(^ence, but for conversion—No contributory 
negligence, where action not based on negli¬ 
gence. See Tout, No. 5, 129 P.R. 1908 

Negotiable InstrumentB. 

(1) Dishonoured bill—Plaintiff taking it uj) 
and paying it — Plaintiff’s right to sue. 

After a bill was dishonoured, the plaintifi, who 
had endorsed it over, was called upon to take it 
up, and he did take it up. 

He had given it as conditional payment to 
his endorsee, and on its being dishonoured he 
paid the endorsee and got back the bill. 

Held, that, under such oircumstanoes, the 
plaintifi had a clear right to sue (a). Alagappa 
Ohetty V. Karappayya Pillai, 3 M.L.T. 239- 

WAIiUB, j. 

Befirence .—{a) 30 M, 441, F. 

(2) Hindu joiut family firm —Credit of the firm 
pledged by a negotiable instrument by a mem¬ 
ber with authority to do the same—Liability 
of the firm. See Hindu Law (Joint Family), 
No. 10/U, 10 Bom. L.B. 668. 

(3) Whether plaintifi acquired title by negotia¬ 
tion of promiq^ory note, where previous endorse¬ 
ment was not struck out and a bare endorse¬ 
ment in blank and delivery were made to 
plaintifi’s master who gave it to plaintifi for 
filing suit on it. Spa Pbomisboby Note, 
No. 1,44 Bur. L.E. 25. 

Nago&bbi Aet. 

See Act JlXVt ov 1^1. 


Noabafi. 

* " 

Noabad taluk, nature of settlement of—Be- 
settlement of such taluk, meaning of. See 
Limitation Act, No, 48, 8 O.L.J. 47Cf. 

Noa-Jolnder of paniea. 

I Non-joinder of necessary parties -Effect, 

I See Pabtneuship, No. 4, 1 Sind L,B, 191. 

I 

! Novthepn India Canal and Drainage Aet. 

j See Act VIII of 1873. 

' N.W P. and Ondh Kannngos and Patwaria 
j Act. 

I See Act IX of 1889. 

Notice. 

(1) —to quit, whether necessary for maintain¬ 
ability of suit for ejectment of defendant, where 
defendant refuses to pay reasonable rent and 
sets up mokttrait pottah. See Act VIII of 
1865, No. 1, 7 C.L.J. 191. 

(2) —of claim under S. 77 of Indian Bailways 
; Act on whom to be served. See Act IX of 1890 

(Bailways), No. 5, 12 C.W.N. 450. 

[ (3) Service of notice by post—Presumption 

I —Question of fact. See Civ. Pbo. Code, No. 14, 

' 7 C.L.J. 251. 

1 (4) Proof of service of, under S, 107 of the 

j Bengal Tenancy Act. See Possesmon, No. 3, 7 
I C.L.J. 262. 

I « 

j (5) Mortgagor appearing to contest Hlefec- 
i tive notice of foreclosure issued under Beg. 
j XVII of 1806 and offering to pay proper per- 
sot'iS—Whether such appearance and offer 
amount to waiver of right to take advantage 
of defects in the notice in a subsequent suit by 
him for redemption. See Mobtgagk (Redemp¬ 
tion), No. 8, 28 P.R. 1908. 

(6) Purchaser of property, subject to unre¬ 
gistered mortgage not compulsonly registrable 
—Purchaser having notice of such mortgage 
before registration <ft sale-deed—Whether mort¬ 
gage binding on purohaser. See BegibtAatioh 
act (III of 1877), No. 19, A.W.N. (1908), 99. 

(7) Four days’ notice whether sufficient in 
law. See Appeal (Second Affsal], No. 2, 3 
M.L.T, 293. 

(6) Father of minor son having notice of 
fiict—Minor son cannot plead want of iJbtioe. 
See OoNTBACT Act, No. 38,137*P,L.R. 1908. 

^9) Execution of decree—Absence of notice 
to judgment-debtor—Proclamation of sale— 
Sale at undervalue—Noa-issue of notice not 
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Notloe—(Gono2tM20(2|. 


matierial icregula|ity under S. 811, G.P G., but 
irregularity in prooeedings anterior to con¬ 
ducting sale. See Giv. Pbo. Code, No. 210,10 
Bom, L.B. 752. 


(10) Application for transmission of decree— 
Execution—Court which should issue *noticG— 
Discrotion—Court to which decree is to be 
transmitted to issue notice See Civ. Pro. 
Code, No. 118, 12 C.W.N. 897. 

(11) Service of notice^—Service on the outer 
door of the house in which the person to whom 
the notice was addressed woshs as an employee- 
Not good service. See Civ. Pro. Code, No 79, 
8 0L.J. 294. 

» 

(12) —to quit—Proper form—Addition of 
clause charging for holding on—Waiver. See 
Landl8rd and Tenant, No. 24, 12C.W N.1069 

(18)—of suit for injunction, wfiotbor necessary 
against, officials acting not as such—Civ. Pro. 
Coda, S. 424 See Court of Wards, No. 1, 12 
C.W.N. 10()5. 

(14) Contents of a valid notice under S 51 of 
Reg. VUI of 1793 (Bengal Decennial Settle¬ 
ment). See Reg. VIII op 1793 (Bengal Decen¬ 
nial Settlement), No. 1, 8 C-L.!. 329. 


(15) —of action whether necessary, under S. 
15G (1), Local Boards Act, msuit for injunction, 
See Act V qf 1884 (Local Boards), No. 2, 4 
M.fc.T. 209. 

(16) Notice to pleader if notice to client. Sec 

Practice, No, 17, 13 C W.N. 142. » 

(17) ’Landlord and tenant—Notice to 47lit— 
Demand of increased rent or ejectment m the 
alternative. See Landlord and Tenant No. 
81, 13 C.W.N. 140. 


(18) Hundi payable at sight-Holder agree¬ 
ing to atrangoment with acceptor for payment 
—Notice of dishonour, omission to give—effect 
on drawer’s liability, S^e Act XXVI op 1881 
(Nj^otiable Instruments), No. 2, 12 C.W.N. 
644. 

* (19) Conditions under which tenant will not 
be entitled to the usual notice to quit. See 
Landlord and Tenant, No. 3, 3 M.L.T. 265. 

(20) Whether transferee to be fixed with 
noliioo, if he has not exercised utmost care, gee 
Transfer op. Property Act, No. 8-o, 14 Bur. 
L.R. 8i9. 

OftIhiAttt. • 

See Act X OP 1873, • 


Oooupancy holding. 

{\)Non4ran»ferahl^—Purchase by landlord in 
execution of money-decree, whether subject 
to prjivtotui mortgage — Estopjpel—Evidence 
,Aet (I of 1872), 8. 115. 

^ « 

Where in execution of a money decree, the 
landlords of a non-transferable occupancy hold¬ 
ing purchased tho holding after it had been 
mortgaged by the tenants irf favour o^n third 
party. 

B.lld, th*at m a suit by the latU't to enforce 
I the mortgage, the landlords were not estopped 
j from setting up the defence that the holding 

was not transferable without their consent. 

! • 

j 'i'bat tho sale of the holding by the landlords 
I did not .amount to a rcpicscntat*n that it was 
tiarisferable without their consent, but only 
I that it was transfi-rable with their consent. • 

i That the Liiidlords did not merely purebaso 
the equity of redemption, the English law of 
mortgago not being applicable to the case. 

The law of estoppel in force in this country 
IS contained m S. 115 of the Evidence Act (ft). 
Bibi Asmatannessa Katun Baheba v. Haren- 
dra Lai Biswas, 12 C W.N. 721 = 8 C.L.J. 

29. 

RaMI'INI, c.j., and Ryvbb, j. 

Reference (a) 11 C W.N. 76, J>. 

I (2) Tran&ferahihty — Usage — Urowi/ng usage 
I not sufficient—Usufructuary mortgage by 

j tenojit-Suhsequent relinquishment to land- 

I lord—Right of lanfllord to re-enter — Mort¬ 
gage or out-and-out sale 

In 1894 an occupancy ryot executed a usu¬ 
fructuary mortgage of tho holding, put tho 
mortgagee in possession, and though it was 
arranged that the tenant would continue to 
pay rent to the landlord, the tenant left the 
village and abandoned all connection with the 
land. In 1901, the tenant exocutod a deed of 
relinquishment in favour of the landlord and 
surrendered the land to him, and it did not 
appear that he paid any rent sinoe. 

Brett, j. held, on second appeal, upon a con* 
sideration of the terms of the mortgage-bond and , 
the circumstanoes connected with the transac- 
> tion, that although the document purported to 
be a ubufruotuary mortgage for sixty years, the 
transaction was really Rn out-and-out sale and 
the deed was drawn up in that form*in ordei^. 
to evade the provisions of law against the ^ 
transfer of occupancy-holdings. 
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Oceopaney holding— 

H»li by Bampxm, C.J. and Mitra, , 7 .— That 
apart from such considerations, the moment 
the deed of relinquishment was exooutod by 
the tenant, the landlord boeatne entitled to re¬ 
enter^ ' 

A growing usage of triinsforabihty of ooou- 
panoy holdings is of no effect against the land¬ 
lord. The usagen to lie effective, must have 
already* grown up (o). Rajendra Klshope 
Adbikarl v. Chandra Nath Outt, TAO W.N.878 
Bampini, C.J. Ai>in Mitua, j. 

References' —(a) 10 O.W N 497 and 10 C \V. ( 

N. 719, relted on. ! 

• 

(3) Non-transfetable -Transfer, tf may be i 
quesltoiief by transferor’s lieirs—Transfei ! 
(yy mil—Void or voidable—-Landbid's 

• option. I 

The transfer of an occupancy holding which is | 
not transferable by local custom or usage, is not 
a void transaction. It is binding between the 
pieties, namely, the transferor and the trans¬ 
feree, and all persons claiming through them, 
and is voidable only at the option of the land¬ 
lord. i 

I 

The heirs of an occupancy miyat would there- I 
fore bo bound by a transfer of the holding made 
by Will (a). Hari Das Bairagi v. Udoy 
Chandra Das Bairagi. 12 G.VV.N. 108G=8 G. 
L.J. 261. 

Doss, J. j 

References.—{a) 4 C.W.N. G79, 2 G.W.N. 
cclxxix, 6 G.W.N. 624,11 G.W N. 76, relied on. , 

(4) Validity of mot tgage by occupancy tenant, 

A temporary transfer, whether m the form 

of a mortgage or otherwise, by an occupancy 
tenant, in favour of his land-holder, is valid. 

MlthanKunwar Y MusammatBehsa, 11 O.C. I 
345. ! 

PiGGOTT, A.J.C. 

References;—{1) 2 O.C. 204; (2) 6 O.C. 331. R. 

(5) Transferability of, local usage of—Evidence 
(o prove—Transferee allowed to hold and pay 
rant as marfatdar—Mutation of name on pay¬ 
ment of seiami. See Lamdlobo ami> Tenant, 
No. 8. 12 C.W.N. 639. 

(6) Tenant dispossessed by auction purchaser 
upon sale by landlord-4-Suit t© recover—Limi-, 
tation. See Aor Vlll of 1885 (Bengal 
TenastoY), No. 38,18 0..W.N. 108. 

(7) Suofiession to oooupanoy—Punjab Tenancy 
Aot, Sb. Ill and 113 •> £^ht of person to settle, 
by written agreemmit, a course of sucoesaion 


Oooupanoy holding— (Concluded), 
different from that presented in the Act. Sec 
Act XVI of 1887 (Pdnjab Tenancy), No. 13, 
130 P.R. 1907=76 P.L.R. 1908. , 

Oeeupanoy rights. 

,(1) Smt by landlord to resume occupancy 
nqHl after the death ofmdow of late tenant 
—Plea of adverse possesston by one holding 
under imdoie, validity of. 

In a suit by proprietors to eject a person who 
set up title as occupancy tenant, immediately 
after the death of the widow of the previous 
tenant, the defendant set up adverse possession, 
based ou mutation of names in his favour 
during the widow’s lifetime, on a subsequent 
possoohioii as oompancy tenant and cii an un¬ 
successful application by the father of some of 
the plaintiffs, and failure by them to sue in a 
Civil Court as directed by the Revenue authoi- 
itios. Held, that the plaintiff was not bound 
to sue till aftet the death of the widow and 
that S. 9 of the Tenancy Act would preclude 
the acquisition by mere lapse of time of a right 
of occupancy. The suit was, therefore, not 
barred by limitation and the defendant could 
not set up a claim by adverse possession. Jfeld 
also, that the plea that the defendant's posses¬ 
sion was adverse to bis adoptive mother, and 
through her to the plaintiffs, was not valid. 
Ganda Singh v. Kalm Khan, 60P.B. 1908= 
109 P.W R. 1908. 

4 

Reid, j. 

References : -43 P-R. 1895, R , 78 P.R. 1900, 
and 12 C. 484 (P.C ), D. 

r. t ♦ 

(2) Succession to, on the death of a tenant- 
tn-common-Alienees not joint-tenants where 
their shares are definitely specified —Jus 
accroscendi— Meaning of "occupied” in 

. 59, Act XVI of 1887 (Punjab Tenancy). 

A mortgage or other alienation in favour of 
several persons, in which the shares of the 
several alienees arc definitely specified, does not 
constitute those alienees joint-tenants. T^ey 
are tenants-in-common and there is no jus 
acorescendi between them. 

Semfifo.—The word “ occupied ” in S. 69, 
Act XVI of 1867, means actually occupied and 
does not include an occupation whioh is merely 
suqh by implication of law. Khan .Bingb y. 
Hardlt Singh, 100 P.R. 1908. 

{Uttigan and Lal Ohand, 33, * 

( 3 ) Succession to — Fresmif»iion from long 
possessiotim 
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Oeeupanoy pighta-'(C0ncI»c2$'f). 

Iq a case of succesaioii to occupancy rights j 
by the collaterals of tho last tenant, held that, 
where Mie father of tho deceased tenant, who j 
was entered in the annual papois as a hereditary ' 
cultivator, IS shown to have been m possession | 
of the holding for 60 years, it may bo presumed 
that it descended to the father from the grand- i 
father Sipadar Khan v. Kadheru, 101 P.B 
1908 i 

Rat'i’h.an am> Lai, Chanu, jj, i 

(t) Acquisition of—Resumption of mtiafi on 
muafidar’s death—Subsequent settloineut on 
his heirs—Their iigJita—Rights of tenants who | 
are joint owners of the holding as against tho , 
hens. Set! MrAvr, No. 1, 3 P.R. 1908 (Rev.). | 

* I 

(5) Origin and prc.suinptiou as to occupanev. 
See WAJiB-Ui,-aK/. No 3, t N.L.R. 149 i 

t I 

Official Assignee. 

Competeim of Official A-ssigiiee to bung ' 
suit on 4>eha1f of insolvent, where order for | 
withdrawal of petition foi insolvency was p.xsscd 
by Court, subsequent to \esting order, but ; 
rules for withdrawal and revocation wore not ; 
drawn up Sec In8oi,vknc\ Aci’ (11 and 12 , 
Vic. c 40), No. 1, 10 Bom L.R. 178. | 

Order. 

(1) —refusing to re-admit appeal rejected for 

appellant’s failure to furnish security for costs 
of respondent, under S. 549, Civ Pio Code. i 
See Civ. Puo. Conic, No. 298, .'5 A.L.J. 109 | 

(2) —passed on execution applieation opposed , 

on the ground that property was trust property, • 
whether appealable—Proper course is to bring* | 
separate suit See Civ. Piio Cook, No. 148, 18 ! 
M.L J. 21. ; 

(3) - -refusing to giant 4alc-certificate whether ! 
appealalile—Conditions for lieing appealable. ! 
See Civ. Pito. Coon, No. 143, 7 C.L.J. 430. i 


Order— (Concluded). 

(6) —giving leave to withdraw suit and file 
fresh one on same, cause of action—Registrar 
granting leave to losbituto suit -Order ultra 
vttes —Order one directing plaint to be returned 
to plaintiff. See CTv. Pno, ConilJ No 334, 12 
C.VVN 921. 

• 

(7) —directing rc-openiiig of settled accounts 
IS a decree. See Civ Pno CIjdk, No J, 12 C. 
W.N 1102. 

• J 

(8) Compensation money paid to Hindu 
widow —Reversioner’s application for reference 
to Civil Court—Otdei bv .Judge on reference 
diiecting refund ofmonej already paid by CJol- 
Icetor—Order not one under S. 32, Jjand Acqui¬ 
sition Act—Tnc.ompetcney of Judge to proceed 
under S. 32—No appeal from order under S. 32 
—F’cwer of High Comt to interfere m revision 
See Act I ok 1894 (Land Acqt isition), No. 19, 
12 C.W.N. 1039. 

(9) —.sanctioning compromise under S. 257-A, 
C P.C , whether new decree or order suSse- 
quont to dec.iec directing payment within the 
meaning of S 210 (6), C P.C. See On. Pno. 
CoDJ.., No. 121, 4 M.L.T. 23.3. 

(10) —transgressing decree—Effect. See Oiv. 
Puo. Code, No. 198, 4 M.L.T. 352. 

Order Sheet. 

Ex parte order in, evidentiary value of. See 
On. Pno. Code, No 14, 7 CIj.J. 251 

Orthamulyani lease 

—, suit for possession based on title of— 
Article of Limitation Act applicable, S. 144. 
Sec Limitation Act, No. 77, 3 M.L T. 241. 

Oudh Laws Act. 


(4) —dismissing application to set aside Sale | 

for non-issue of notice to judgment-debtor and 
for consequent sale at under-value —Order falls 
under S. 244 (c), HI P.'C., and appealable as 
deJlree. See Civ. Pro. Codr, No. 210,10 Bom. | 
L.R.752. I 

(5) —^passed by Judge under S. 332 not one 
referred to ia Art, 14, Limitation Act—Order 
passed under ^ 382, O.P.C , restoring posses¬ 
sion given in execution of decree is one made 
in^Axccution proceedings by the Court and not 
Civil Court's order in proceeding other ^lian 
suit—Art. 13, Limitation Act, inapplicable to 
such case. See Limitation Act, No.% 7, 10 
Bom; L.R. 749. • 


See Act XVIJI ok 187G{Oui)h). 

Ouster. 

Plaintiff entitled tc joint pos.sessioD —Plain¬ 
tiff ousted from such possession-Suit by plain-, 
tiff for exclusive possession—Right of plaintiff 
to damages for ouster. See Damaors, No. 2, 

3 M.L.T. 277. 

Owelty-money. 

—due to other sharers of joint estates by a 
co-sharer, creation of charge for, on share allot¬ 
ted to him ID partition—Mortgage of his un¬ 
divided share—priority. See Partition, No. A* 
12 O.W.N. 378. 


3763 — 51* 
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Pakky adat. af(eaey. 

(1) Place of ferformanee of a contract by a 
pakka adatia— Jurisdiction. 

In the cage of Pakky*adat agency, the place 
of payment is the pltuio where the constituent 
resides uule^ be has chosen to fix another 
place by express direction. Kedarmal Bhur* 
mal T. Surajmal Govindram, 10 Bom. L.E. 
1230. ( 

ChandaVABKAR and Batchblou, jj. 

Paper Curreney Act. * 

See Act XX of 1882. 

PardaniBhin lady. 

Attestation of zurpeshgi patta executed by. 
See Tbanbfeu of Profehty Act, No. 31 13 
O.W.N. 40. ' 

Pars! Marriage and Divorce Act. 

* See Act XV op 3865. 

Partiea. 


PaptltIon->(Co»finu4d). 

Syed Hablbnr Raral AbdnlFaiz v. Ashlta 
Mohan Ghosh, 12 C.W.N. 640. 

Bamtini and Sharfuddin, jj. * 

References (a) 28 A. 89, ; 7 0. 677, com- 

mented upon ; and 1 C L.J. 40, relied on. 

(2) C^mon milage land for tethering cattle, 
whether open to jMiMwn among proprie¬ 
tors. 

Common land in a village, which the oo- 
sharers have been in the habit of tethering cattle 
on, is not to be regarded as land dedicated as 
such to a common purpose. So, though the 
1 Record of rights, describing such lands as ]omt 
property, is silent as to their li ability to parti- 
I tion, yet from Ihc right of transfer of such 
j lands provided for bj the said ^cord, a right 
I to bring them to partition is impliedly jnferri- 
j ble. Uakhan Singh v. Ishar Singh, 136 P.R. 

! 1906=118 P.L.fe. 1908. 


(1) Assignment pendente fife—Addition of 
assignee as co-defendant after the period of 
limitation, See Limitation Act, No. 31, 3 P.R. 

1907. 

(2) —to suit for sale of mortgaged property 
by prior incumbrancer—sNon-joinder of puisne 
mortgagees, efiect of. Bee Mortgage (Sale), 
No. 1, 64 P.R. 1908. 

(3) Beneficiary joined as co-plaintiS on appeal 
when plaintifi-trustee surrenders decree. See 
Hindu Temple, No. 1, 12 C.W.N. 946. 

(4) Whether Crown n a necessary party in 
suit relating to mosque. See Mahombdan Law 
(Wakp), No. 4, 13 C.W.N. 26. 

(6) Secretary of State or corporation for 
whose benefit land is acquired—if necessary 
party to a reference under Land Acquisition 
Act. See Act I of 1894 (Land Acquisition), 
No. 12,13 O.W.N. 116. 

(6) Suit for partition hjputnidars against dur- 
putmdars of eo-ptUntdars —Who are necessary 
partie3"to suit. See Partition, No. 3, 7 C.L,J. 
449. 

Partition.. ■ 

(1) Partition, partial—Oo-owners, not mem¬ 
bers of joint famtly-~-Suti, if maintainable. 

One of the co-owners of an estate sued the 
other co-owners for partition of chowkidari 
chakran lands of one village only of the 
estate. 

Pteld, tiiat the. reasons against the partial 
partition of joint fami'y property did not apply 
to«Qch sTease and the suit vifas miunt^uable(a). 


I Reid, c.j. 

; (3) Partition, suit for—Party —Co-putnidar 

i and not darputnidar necessary party 

I A person holding a permanent interest, 
though an interest of an inferior grade, may 
I bring a suit for partition, as against persons 
I who hold intcrehts of a superior grade (a). 

I In a suit for partition by putmdars against 
j darputnidars under his co-putnidars, the co- 
; putmdars must bo made parties ^ but a dar- 
j putmdar is not a necessary party in a suit for 
I partition (J), if his putmdar is made a party 
] ^and if such a putmdar does not wish to avoid 
I the responsibility which attaches to a party in 
a partition suit, that is, to see that the parti¬ 
tion IS carried out ,in a fair and equitable 
manner. Upendra Chandi'a Singh a Roy v. 
Mahomed Faiz Chowdhry, 7 C.L.J. 449=12 
C.W.N, 670. 

Mitba and Caspbrsz, JJ, 

References .—(a) 24 C. 576 ; 1 C.L.J. 40; 
5 C.L.J. 643, relied or^ (6) ,3 G.L.J. 206, B, 

(4) Mortgage o undivided share—AUotmient 
of property on partition—Charge for owelty 
money—Priority, , 

In the absence of any suggestion or evidence 
that the partition of a joint estate was unfairly 
or improperly mode to defeat the claims of 
. creditors, the sharers thereof, who have to 
receive sums of money by way of m^ty from 
a co-sharer under a partition decree, crqipiting a 
ohargb on the allotment made to him, have 
priority over the mortgagees icf his undivided 
share in the joint estate. 
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Pftrtitloa>~(Con<iin<0d). 

The fact that the mottgagor co-aharar entered 

into possesBion of the allotment .made to him, 

before paying the owelty-money for which 

there was a charge created, did not alter or 

aSeot the position. Bhahebzadah Hahomed 

Kasim Shah v. Robert Bavi HilUi 12 G.W.N. 

873«i36C. 386. 

» 

Maclean, c j., Stephen and Woodkoppe, 

;rj. 

(6) Partitwn — Mode of ^arhtion — Share- j 
holder’s right to retain 'possession—How to 
deal with occupancy fwldmg—Act XVJI of \ 
1887, Ss. 110 and 116—Mourn Pakki Bha- ! 
thi, Tahsil Pazilka 

In the partition case of a oint holding of 
land m Mouza Pakkt Bhathi, Tahsil Fazilka : 

Hdtd, that possession should be respected up 
to the extent of each shareholder’s share in 
each of the different classes of land, and, as re¬ 
gards the area occupied by hereditary tenants, 
the holding of each tenant should not be split 
up into pieces, but that each such holding 
should go as a whole. Cbandan Khan v. Fatah 
Mohammad, 2 P.W.B. 1908 (Bev). 

Douie, Financial Commissioneu. 

(6)— 0 / joint property—Portion omitted by 
mistake—Fresh suit for pattition or joint 
jiossession, if maintainable — Co-owner, 

adverse possession by. 

• . 

Where, in a suit for the partition of joint 
property, by reason of a mistake of the parties 
which was shared by the Commissioner wjjo 
was^appointed to make the partition, a certain 
portion of the property was omitted from the 
report and the final deorec^did not deal with the 
lands comprised in that portion. 

Held —That the effect of the decree was to 
leave uneffeoted the joint title and possession of 
the parties in the lands omitted in 1:hc decree. 

That such lauds may be partitioned in a 
subsequent suit at the instance of one of the 
fhrties. 

A mere determination of the shares by the 
preliminary decree is not tantamount to parti¬ 
tion. • 

• 

The entry into and possession of land under 
the common title by one co-owner will not be 
ftesumed to be adverse t6 the others, bit will 
ordinarily be held to be for the benefit of all. 

A co-tenant will not be permitted tfc claim 
the proteotion«f the statute of limitation, un¬ 
less it clearly appears fiiat he has repudiated the 


PartltioB— {Cenftnued). 

title of his co-tenant and is holding adversely 
to him. It muss further be established that 
the fact of the adverse bolding was brought 
home to the co-owner. 

The possession of a wrong-dder caifnot be 
constructively extended over lands.not actually 
in his possession. Jogendra Nath Roy v. 
Baladeb Das Harwari, d2 G.W.N. 127-6 
C L.J, 735. ’ 

•MooAmbjef and Caspeubz, jj. 

(7) Jurisdiction of Givil and Bevenue Courts 
—Act XIX of 1873, Ss. 132, 241—United 
Provinces Land Bevenue Act {HIof 1^1, 
Local), S. 233 (h). 

Where the whole of a villSge was under 
partition in the Bevenue Court, and that Court 
directed that the village should be divided hito 
26 mahals, one of which, the raahal of the non- 
applicants for partition, should consist of 12 
paths, but rightly or wrongly land which should 
have formed part of the raahal of the jaon- 
applicants was allotted to one of the other 
mahals, held, that this was a question relating 
to the partition or union of mahals, and the 
remedy of the party aggrieved was an appeal 
against the order confirming the partition and 
not a suit in the Civil Court. Tirbenl Bahai v. 
Jagannath, 5 A L.J. 725. 

Banbiui, a. 

Reference: —20 A.W.N. 11, D 

{8)—of lauds not paying revenue to Govern¬ 
ment, suit for, pending till final decree passed 
under S. 39G, C.f’ C., ordering division by metes 
and bounds—Competen..y of Court to pass such 
decree of its own accord. See Civ. Pno. Code, 
No. 243, IP M.L.J. 23. 

(9) Decree for—Power of Court to order sale 
instead of division. See Act IV op 1893 (Pahti- 
tion), No. 1,10 Bom. L.B. 23. 

(10) —between co-owners, wbother injuriously 
affects rights of tenants possessed before parti¬ 
tion. See Landlobd and Tenant, No. 6 ,‘ 6 
A.L.J. 237. 

(11) Effect of, on joint liability of tenants to 
pay entire rent to landlord—^Separate suit for 
rent against each tenant, whether necessary. 
See Landlobd and Tenant, No. 14,12 C.W.N. • 
608. 

* li 

(12) Bight of purchaser of portkm "only^f 
shamilat laud to claim partial—of it. See Sjw- 
MiLAi Land, No. 1, 32 P.B. 1908. • 
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Partition—(Oon<?lMd«i) 

(13) Between landlords—Whether it can aHect 
the rights of tenant. See Lakdluiii) a irn Tkk- 
ANT, No. 10, 2 A.L.J. 588, 

Sf,!!. also Casks irNOKK Hindi Law, Pahti- 

JION. V 

(14) List? of money bonds and land^ prepaied 
by members* of a joint Hindu family indicating 
what portion has j^onc to the shaio of each at 
a private partition, whether to be deemed in¬ 
struments of partition within the nyaniiif! of 
S. 2 (15) of the Stamp Act See Stamt Act 
(II of 1899). No 4, 10 r.nm !,.K. 718. 

(15) Plaintiff entitled to a share only of )oint 
proprirty suing m ejec.tinenl—Whether suit can 
be treated as one for p.irtilion See Kjlotaii nt, 
No. 4, 4 M.T, Tf il5 

(Ifi) Deed of partition not registered, value of. 
Setf RkoIstkation Act, No. 5, 4 M L T. 354. 

(17) — I.S a right incident to that of co-owners 
—Agreement not to partition for an ludeffnitu 
period, not enforceable Sec Co-owneii, No, d, 5 
A.L,T. 072. 

(18) Suit for— Civ. Pio. Code, S. 50.'—Re¬ 
mand—Appeal—Court-fee. See Aki'Eai., No. 3, 
A.W.N (1908), 40. 

(19) — method of—Court can allot to the share 
of one co-paiceiier property alienated by him, 
if interests of other co-parceners allow it. See 
Hindi Law (Paih’ition), No. 1, 17 M.L.J. 017. 

(20) Act III of 1901 (U P. Laud Revenue), 
S. 283 (/.), N.W.P. Land Rovenne Act, 1878, Ss. 
1J2, 241—Civil and Reienue Courts—Jurisdic¬ 
tion. See Act XIX or 1873 (Land Reykni e, 
N.W.P.), No. 1, A.W N. (1908), 274 

(21) Maintainability of suit for paitition by 
assignee from purchaser in execution-sale— 
Insolvency of judgment-debtor prior to execu¬ 
tion sale, See iN-iorA PNOY Act, No, 2 4 M.Ij.T. 
188. 

Partition Acs 

Sea Act IV ok 1893. 

Partnership. 

{l)~Frand bii fo-parln-er —Hatchitta— Ma- 
Ifittal alteiatmiby a partner to sst up ex- 
ehmve title to debt~Smt on beJuiifoffirm 
— MatntainaUhty—Claim, if to be dis¬ 
allowed to the exten^ of the interest of the 
fraudulent partner — Apportionment, before 
dissolution. 

9 

A frs^d fouunitted by a partner while acting 
oo bis own separate ace ulht and not as agent 
for the firm jg not' imputable to the firm 


Partnership— (ConfwiMeri). 

although had he not beeu connected with the 
firm he might not hare been in a position to 
commit the fraud. « 

Where one of the partners of a firm sued to 
recover a debt which was really due to the firm 
on the allegation that it was duo to himself 
and nut to the firm and his suit was dismissed 
on the ground that he had materially'altered 
the hatchitta executed b} the debtor by strik¬ 
ing out the other partner’s name without the 
debtor's consent 

Held, that tbe other partners wore not pre¬ 
cluded fiom suing foi the debt on behalf of the 
firm, making the first-mentioned partner a 
defendant in the snt (a). 

That it was not open to the Court in such a 
smt to give them a decree for such portion 
onl> of the claim as repiesentid thtir share m 
the firm, 

Questious leg.irdiiig the .share of the debt to 
bo allocated to tho partners inter se can only 
bo decided when the accounts of the partner¬ 
ship are taken. Munshi Baslruddin Huilick 
V. Surja Kumar Naik, 12 G W.N. 716 

HaUKINCTON ANIJ Holmwood, jj. 

Hefei ences —(a) 2 R.B. 390=4 Term. Rep, 
320,3‘j C. 812, I). 

(2) JfJxpulaioH of^one member brothers, if 
causes dissolution—Contract Act (IX of 
1873), S 353 (7 )— Suit for account or ditso- 

, lutioa by excluded partner—Limitation — 
Li^nitation Act (XV of/8f7), Sck. II, Arte. 
108 and 130. 

Under the Indian law, there is no dis¬ 
solution of partnership, when one partner expels 
the other, 

A suit byv the expelled partner for account or 
for dissolution of partnership and a share of 
the profits is not governed by Art. 106, but by 
Art. 120 of Sch, II of the Liihitation Act, ai^ 
IB within time, if brought within six years of the 
date of expulsion. 

Under the Indian law, a partner can be 
expelled only by an order of. {he Court. 

Dwarka Das Karnani v Chuni Lai Da^a, 

12 C.W.N. 455. 

rfAMPINl AND SHABPUDDIN, 33 * 

It 

(3) Stilt for dissolution of—Necessary parties 
^ — Party, death of—8ubstitjftion of heirs, 
not made in tf me—Abatement of smt. 
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PAttnecriiip—(Oon^tnited), | 

A suit for dissolution and wmding-up of a | 
partnership involves the determination of the i 
plaintiff’s share and the taking of accounts, and 
the plaintiff’s share oonld not be determined j 
definitely without making all the parties i 
interested in the partnership, parties to the 
suit, and the acoounts could not bo properly | 
taken in the absence of any of them. 

If,.on the death of one of the defendants, his , 
heirs are not made parties to the suit by i 
substitution m time, the whole suit is to be ‘ 
dismissed, even where no relief against the ^ 
deceased defendant or his'Eeirs was asked for | 
specifically (a). Srinath Pal v Hari Cham 
Pal, 7 C.L.J. 260. . ' 

BaMPINI 4NT) SlIITlFl’IlDlSr, JJ 

« 

Eeferevee —(a) 14 C. 791, Rand F. 

I 

(4) Presentation of plaint bii tnanaginrj nwni- 
her' of the partnership—Fon-joinder of ‘ 
necessary parties—Effect—S. 363, Con¬ 
tract Act-G.P 0., S. 27. 

Though, under S. 263, Contract Act, the 
rights and obligations of partners continue, 
after the dis.solution of the partnership, in all 
things necessary for the winding up of the 
business, yet it is only agents of a special kind 
that are recognised by the C.l’ C,, as having 
authority W make an appearance, or applica¬ 
tion, or do an act, on behalf of party to the 
suit. No ordin.irv agent is recognised, nor has 
a partner, as such, any power to act for, or rt^- 
preseut, a co-partner, except for the puipose of 
accepting service of summons (S 74, c.p:b.) 

Hence, a plaint, which purports to be in the I 
individual names of the partners, but is signed , 
and verified by one of them as managing part- ; 
net, and which is presented by a pleader having ' 
a vakalatnama from and after the dissolution ; 
of the partnership, is not duly filed or pre- i 
sented. Such a presentation is not a mere ' 
ir%gularity which can be cured by an amend- 1 
ment. S. 27, C.P.C., only applies where a suit i 
"has been instituted in the name of the wrong ; 
person as plaintiff, or, where it is doubtful whe- ■ 
tber it has been instituted in the name of the > 
right plaintiff, and it is not intended to cover 
the case of the iion-joinder of a necessary , 
party. • • 

Where a claim is time-barred at th| time 
neoessary party expresses his willingness tc^be 
joined as a par^, or comes forward to repudi- 


Partnership—(Coiiftnticd). 

ate his interest hi the claim, the suit must be 
dismissed. Helnmal Devlaram v. Chellarant 
Jodharam, i Sind. I^B. 191. 

Orouch aud Hayward, jj, 

(5) Contract Act, 8. 253, Distntution of aseets 
-Contribution to los.ses. , 

Under S. 253 of the Contract Act, the sh.are 
of each partner in the partnership psoperty is 
the value of his original contribution, and part¬ 
ners*must Contribute equally to losses Kust.iined 
by the p.irtnership. In the absence of a contract 
to the contrary', the share of lo^s or profit is as¬ 
certained by dividing the total loss or profit by 
the numVier of p.irtners. The rule laid down 
IS, that, if the assets of the partnership will not 
siifTice to p.iy the amount of capital to be cre¬ 
dited to each paltrier, thi debcieiioy is a loss 
of cupilal, and is lo be home or made goo^by 
the partners. Nam Raj v. Gokal Chaoid 
10 P.R. 1908. 

Bkh), j. 

Hefeiences —20 C. 281 , 12 A «' (18871 
160, li. 

(6) hoimant pat tiler—Hhikmi Shank—.Veftce 

of dt,Hsolution on retirement of dormani 
pailnei whether mccssarii—nn, l%abihty— 
Contract Act, S^. 249 und 264-Muidence 
Act, S 105. 

7’he phrase SIti/'iiii Shat ih, by its etymologi¬ 
cal sense, means a p.irtnnr whose name is not 
disclosed, that is, a doim.uit partnci. There¬ 
fore, on the retirement of a Shihnii Shartlr, no 
notice of the dissolution of the parliieiship 
need be given. Bin be is liable to all the 
claims on the partnership till the date of his 
retirement. The onus of proving that he has 
retired from the partnership at a specific 
period lies on him, on general principles as 
well as under S. 105, Evidence Act. Haahmat 
Ali T. Lachnii Narain, 75 PR 1908=^122 
P.W.R. 1908. 

Kensington and Ijai. Ciiand, j,t. 

« 

Reference - -77 P.R liKK), R 

(2) Dissolution — Civ. Pro. Code, Ss. 17, 215 
and 215-A~Amendmeni of plaint— Juris¬ 
diction. 

K. and others sued J. and others for recovery 
of a debt alleged to have been advauood for 
working a eotton and’ flour mill. Tim plea was 
that, under an agreement with theii fating, 
the plaintiffs became partners in the ^factory to 
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BartneMblp— {Co»<inM(9<Z). 

-work which they advanced capital) their share 
being fixed at one-fourth of the profits and 
losses, and the rate of interest on'their advance 
ist 6 per cent per annum* 

TheljOweiCourtonthis plea held that the 
plaifitifis were not entitled to sue as for recovery 
of a loan, biit that their proper remedy was to 
sue for an account of the partnership. It order¬ 
ed amendment of t^ho-plamt accordingly, and, 
after inquiry, decreed the full amount with 
interest. 

Held, (1) that the amendment of the plaint, 
,48 being approved of by the Chief Court in 
appeal from that order, could not further be 
discussed; 

(2) that 8. 115-A, Civil Procedure Code, is 
imperative and a preliminary decree for dissolu- 
tioh of partnership must have been passed 
befjpre the accounts could be gone into. Suit 
remanded on this point (o); 

(3) that the suit being one arising out of con¬ 
tract, the agreement of partnership being written 
and executed at Forozepur, and the defendants 
being British sub]octs of the Ludhiana District, 
subject to the law of British India, it did not 
matter that the factory, which was the subject- 
matter of the partnership, was situated in a 
foreign territory, and, lienee, that the Forozepur 
Court bad jurisdiction to try the suit (6). 

(6) Methods that may bo applied against the 
party bound by the decree to furnish accounts 
pointed out and hold also that the party may 
be treated as in default, if, after being allowed 
suitable opportunities to furnish accounts, the 
party fails to do so. Jagnandan Singh v. 
KIshope Cfaand, 100 P.W.B. 1908. 

Chattekji, j. 

Beferewes .—(a) 27 A. 374, Fand (ii) 32L,T. 
427 and 11 W.R. 141, F, 

(8) Sinpte ^arimer’s poteor to mortgage im¬ 
moveable property of the flrm—lsluglish and 
Iridian Law—Mahomedans living as joint 
family—S. 851, Contract Act. 

I 

The English doctrine that a single partner 
cannot mortgage the immoveable property of the 
firm appears to be due to the technical role of 
English Law that an agent cannot execute a 
deed on behalf of hi| principal unless so 
authorised by deed. 

^n India one partner, can effect a legal as 
well as at» equitable mortgage of partnership 
property {a). • ■ 


T Paptuenhlp—(OonfintMd). 

Power to borrow is inoi&ental to power to 
trade and power to pledge the business assets is 
incidental to power to borrow (b). 

Where, therefore, some Mahomedan Iwothen 
entered into a partnership in the nature of a 
joint family business, the eldest brother has 
power as inanager to mortgage the business, and 
the express mention of a power to mortgage 
certain properties m later deed would not 
restrict the power to sell or mortgage other 
properties, which may be inferred from the 
power to borrow given by a prior document. 

B. 251, Contract Act, does not apply in the 
absence of any agreement between the parties 
restricting the partner from exeoutmg a mort¬ 
gage. T. P. Asan Kani Ravathar v. Asa, 
Ara, Somasundavam Chettiar, 4 M.L.T. 
60=31 M. 206. ' » 

WA1.IU8 AND SaNKARANT NaIB, JJ. 

References. — (a) 5 0. 792, F.; 4 A. 437 (459), 
dm. (6) 3 Gh. (1891), 432, F. 

(8-®) Dormant partner—Partner contracting 
on behalf of himself and a dormant partner 
cannot sue the contracting party after the 
death of the partner entering into the 
contract. 

If one partner enters into a contract m his 
own name, still, if he is acting as the agent of 
the firm, his oo-partnors will ^ in the position 
of undisclosed principals. They can be sued 
on tho contract and may join as plaintiffs in 
suing. 

A railway company entered into contralots 
with a person m the belief that he was the only 
person mterostod m them, bht be bad a part¬ 
ner unknown to the Company. After some time 
the person, who contracted with the Company, 
died, and the dormant partner claimed pay¬ 
ment of the amount due to the firm under one 
I of the contracts. The Company refused to 
pay except on a joint receipt of the plaintiff 
and the administrators of the deceased. Tho 
dormant partner brought a suit to recover the 
amount. ^ 

Held, that, the Company having contracted, 
with tho deceased partner alone, the right to 
claim performance rested with hint during his 
life time, and he could have sued' on the con- 
tract alone ; and that the dormant partner 
*might have joined his oo-partner in sujeg, hat 
that he could not sue the Company alone. 
All Mlyaa Mahomedbhai v. B. B. and* 0. 1. 
Rxv 10 Bom. L,B. 306. 

* Macleod, j. • 
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f»rtner4hlp—* 

(9) MaintainaUl^ of suit by one partner 
on yro-note given hita by another. 

The propec remedy of one partner ag&inst the 
other members of the firm is ordinarily a suit 
for a dissolution of partnership, and one partner 
la not entitled to maintain a suit, other than a 
suit for dissolution, against the other Inembera 
of the firm, in respect of the partnership trans¬ 
actions, on the ground that the plaintiff as a 
member of the firm would be a necessary defen¬ 
dant and that a man cannot maintain a suit 
against himself (a). 

But this rule does not Jiar a suit by one 
member of the firm, upon a promissory note 
given him by two other members of the firm, 
m respect of an advance inada by him to the 
firm and interest thereon {b). Yallamkondu 
Bubbl%h y. Malupeddl Venkatnrafata, 4 
M.L.T. 195=18 M.L.J. 347 = 31 M, 343. 

Wallis and Monho,-jj. 

Beferences. —(a) 25 B. GOG, (6) 23 M, 

597, R. 

(10) Suit to recover share ofpi'oflts—Art. i06, 
Limitahon Act—Suit good as suit for 
contribution. 

Though a snii, instituted at the instance of a 
partner, as a suit for an account and a share of 
profits, is barred by limitation, yet, as a suit for 
contribution, it may be maintained. but the 
defendant imthat case must be allowed to show 
if he can that, on a settlement of accounts, the 
amount payable by him as contribution is wiped 
oufr or reduced. Sadhu Narayaua lyengae, 
», Rs^asanmy Ajfengai;, 4 M.L.T. 475. 

Milleb and Sankauan Naiu, ji. 

Beferences ;—28 M. 344, F ; 18 M. 134, Cons, 

(11) Provision in partnershii) deed regarding 
succession of partner's nephew on partner’s 
death—Partnership terminable at mil, and 
not for a term. 

Where a deed of partnership provides that, 
on^ihe death of one* of the partners, his nephew 
should act in his stead, held, that the provision 
did not constitute the partnership as one for a 
term intended to run during the life-time of 
the partner,* hut only a partnership dissoluble 
at will. Soavl Ayyangar v. Srinivasa Ay- 
yangar, 4 M.L.T. 478. 

* Sankaban Naib and PInuev, ji. « 
Bef^ences 13 Oh. D. 863 and 7 Ir. 411, B. 

(12) Suit to enforce article in partnership 
Seed-Suit for dissolution not necessary. 


Partnerihlp'-^Confinued). „ 

At the instance of one partner, the Court can 
compel the other partner to enforce a particular 
term of a partnership or to restrain its breach, 
the same being not sifbstantially open to the 
same objections as enforcing the performance 
of a contract to carry on a partnersliip buli^ss. 
Even without bringing a suit for dij^solution of 
partnership, such a suit for enforcing the 
partnership articles may be anaintaine|i. Karl 
Yenkatapeddi v. KolluNavasayya, 4 M.L.T. 
456. • 

White, c.j., and Abduu Baiiim, j. 

a 

Be/erencss-—16 M.L.J. 142; 18 M. 134; 26 
C. 254, B , 39 E.R. 427 and 428, B and F ^67 
E.B. 432, F , 2 M.H.C.B. 28, Cons and Dtssi 
2N.W.P.H.0.R. 90,(1862-3) M.H.C.B. 341; 

1 O.L B. 545, B. 

(13) Criminal breach of trust—Dishonest 
conversion by partner—Liability of partner 
to account for jjartnership money. 

Tri a partnership, it is open to a partne^ to 
spend the money he receives and to account 
for it in dealing with the partnership; and 
such a partner is plainly entitled to be oallod 
upon for an account of the expenditure of the 
money which ho has received. 

In a case whore it was not satisfactorily made 
out th.at this was not done, and it could not bo 
made out in the absence of a proper demand 
for an account, it was hold that no dishonest 
conversion could bo found, which would justify 
the conviction of the partner under S. 406, 
Penal Code. Debi Prasad Bhagat v. Nagar 
Mall, 35 0. 1108. 

Stephen and Holmwood, jj. 

(14) Wrongful attachment of partnership pro¬ 
perty—Bight cf individual members to sue 
for damages. 

Any member of a firm, whose property has 
been wrongfully attached by a Court-bailiff, 
must necessarily sufier seme damage to his 
business reputation, and distress of mind. He ■ 
has, therefore, a right to maintain a suit 
for damages against the attaching creditor. 
Maghanmal Bochlrara v. Tikamdas Hot- 
ohand, 2 HThd. L.B. 26. 

CBOOCH and HaVWABD, A.J.C8. , 

I 

(15) Suit for settloment of partnership 

counts — Realisation* of partnership assets 
subsequent to dissolution—Limitafton. S|B 
Limitation Act, No. 70,1 Sind L.B. 169. /. 
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P«vtiierthii^(CuMci»<l«dj. 

(16) Liability of retiijag'partners. SceCoN- 

' TBACT Act, No. 38, 137 1908. 

(17) Partuorbhip enUred into at one place— 
BusinesR carried on at another—Suit brought 
in a third plaoo—Betucn of plaint, for prcsen- 
tatftn to proper Court See Civ. Piio. Code, 
No. 42, 5 A.L.J. 88 . 

(18) Hindu joipt family firm—Liability of 
the firm for the act of a member pledging its 
oredit->Quostion ae to whether the /ransar-tion 
was or was not in the course of the firm’s busi¬ 
ness, whether material-Negotiablo instrument. 
See Hindu Law (Joint Pamh.y), No. 10/11, 
lOiHom. L.B. 668 . 

(19) Account books of the partnership— 
Entries in them binding on partners inter se - 
A^artncr can surohargo and falsify the accounts 
—Sleeping or dormant partner—Relation be¬ 
tween him and the managing partner. See 
Evidence Act, No. 8 ,10 Bom L.E 811. 

(20) Partnership-deed entitling parties to a 
right to come into existence in future -Rogis- 
tration. See Rroirtkm’ion Act, No. 1, 89 P. 
R. 1908. 

(21) Trading partnership between a son and 
father to the exclusion of the other members of 
the joint family. See Hindu Law (Joint 
Family), No. 17, 2 Sind. L R. 13. 

(22) Suit dismissed owing to plaintiff’s pari- 
nor not being made co-planitifi. See Civii. 
Pbocedube Code, No 44 189 T’LR. 1908 

Pastavage. 

-right, grant of, independents of interest 

in land. Sec Act VIII of 188.5 (Brnul), 
No. 24, 7 C.L.J. 162 

Pattah. 

Transfer of pattah from tenant—Old tenant 
not contesting validity of transfer .ifter notice 
—No petition from old tenant paying iccog- 
nition of transfer—Duty of Zemindar to grant 
a pattah to a new tenant. See Landlobd and 
f TENANT, No 2, 3 M.L.T. 285. 

Patwari. 

(1) Patman’s rates and cesses — Plaintij^s 
suwa as aseignees of Government revenue — 
whether they can recover. 

, In a suit to recover the patwan’s rates and 
Anses paid by the plamtifis on behalf of the 
defendai\)l, ^a semindar, 'it was held, that they 
could redov^ the saii^ifates and cesses in the 
same m^ner 99 in a salt for arrears of revenue, 


Patwam— (Concluded). 

and a suit for their teco'fkiy lies as a suit to 
recover arrears of revenue. As for those rates 
the persons with whom the mahal was settled 
incurred a joint liability, and so, the plamtiffB 
must be deemed to have paid them as co¬ 
sharers. Naraia Singh v. Kesho Das, 4 
A L.J. 8V6=A,W.N. (1908), 20. 

Gbiefin, j. 

Pauper Suit. 

(1) Application for leave to sue as pauper, 
token good ptima facie title to property in 
imt not established—Civ, Pro, Code, 8s, 
407 and 400 _ 

In the matter of an application for leave to 
sue as .1 pauper,* it was pleaded that the appli¬ 
cant had grossly over-stated his claim, and 
documents were filed which bore out this con¬ 
tention. Several afljournmeuts were allowed in 
order that the applicant might establish a 
jw ima fot.'ie claim to the share in the villages 
in dispute but he w.is unable to do so. 

Jfeld, th.it a per-.ou, who applies for leave to 
sue ns a pauper, mu it make out that he has a 
good subsisting ynma facie cause of action, 
capable of enforcement in Court and calling for 
an aitswei. Sheopal v. Singh Sukh karan 
Singh, n O.G. 67. 

ClIAMlJ K and (ijtlFPIN, J.CS. 

(2) Application for leave to appenl as pauper 
—Application contaimiig no sohed'ile of pro¬ 
perty belonging to applicant—Want of vorifica- 
»tioD—effect. See Civ Bno. Code, No. 246, 
11 OX’. 19 

^ t * 

(3) Plaintiff obtaining leave to sue in forma 
pauperis—Plaintiff partly successful-Memo- 
randum of objection in forma pauperis See 
Ui\. Pko. Codf, No. 307, 4 L.B.R, 262. 

(4) Suit in forma paupena - -Eyidenca taken for 
deciding limitation—Jurisdiction. See Oiv. 
Pho. Code, No 247, 4 M.L.T. 302 

15)—See Forma pa^jfebis. 

Pedigree. t 

(1) Presumption of correctness of geneologioal 
table prepared .at settlement—Contents of the 
table being vague—Effect, See Cry. Pro. Code, 
No. 36, 68 P.W.R. 1908. 

(2/ Mode of calculating degree of relationship 
in the Banu District Tabsil Isa Khel. See C^s- 
Toiifs (PUN.TAB), Alienation, No, 6,484*.R.1908. 

(3),Value of pedigree tables which ex^nd be¬ 
yond the seventh or eighth degree. See Customs 
(Punjab), Will, No. 2,11 P.*R. 1908. 
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CHANOAVAKKAn ASD J^ASPOif, ,Si^ 

(2) Civil Bales of BracM Or Bales a^liotible. 
to Presidency Small Cause Court to bp applied' 
in calculating—S. 27, Land Aequu^tion Act 
(1894), efiect of. See Act I of 1894 (Lanu 
Acquisition), No. 17, 31 M. 828, 


(3) Mistake of pleader how far “sufhoient i 
oahse’* within 'the meaning of S. 5 of the j 
'Limitation Act. See Limitation Act, No. 4, ' 
U.B.B. (i907), 3rd Quarter, Limitation, 1. 

(4) Duty of Court where pleader engaged in 
case ipforms it that be has no instructions. 
SeU^JiV. Pro. Ccoei, No. 95, 3 MJj.T. 225. 

' Wg)' Client’s liability to suffer from consc- 
ghesces of the dishonesty of pleader or of his j 
wsait of skill., Sec Civ. Pbo. CoTiK, No. 261, 1 | 
Sind L.B. 160. ' 

(6) menttuued m vakalatbnamah 
aoalde to appear owing to illness and traus- 
ferx'iUg.his brief to *another pleader not named 
in vsikalathDemah—Duty of Court to hear plead¬ 
er who appeared—Junior pleader instructed to 
argue—Puty of Court to grant adjournment. 
SeO^Aht X Off 1859 (Bkni.ai, Ekmt Becovkky), 
No. 1, 7,CJCi.J. 426. 

(7) 'Blead*i(^_ appearing for adjournment. 
iA^^JSttnmentretus^—Dismissal of suit—Plain- 
tUS’A asihedy. See Gl^. Pbo. Gode, No. 86, 

1 Bifid L.B< 224. 

f?^f^8)'''^isKgmdiibt of pleader—Disciplinary 

High Court. See Beo. 11 of 
' w; li j^O‘fejia. L.B. 1169. 

(2).:i0l$iplainHo Subordinate Ju^o agamst 
plae^—Siinilue complunt to District Judge 
beihg to Subordinate Judge for enquiry and 
' nspioitv-Siddotioa to pleader to prosecute for 
Court's power to interfere. See 
^ CUUK. No,'855, A.W.N. (1908), 273. 

Reader if notice jto client. 

CiW.N 142. 

Off . 1879 (Leoax. 1 

'A ^ ■' ' 

AUVOCAtB^ " 


(3) Suit for a declaration that defendant was 
not pregnant at her husband’s death—Pleader’s 
fee. See Dbci.abatoUv Suit, No. L 124 P.W.R. 
1908. * 

b 

Pleadings. 

(1) Practiee—Setting ujj tnconsisUint jaleas— 
Defence of want of genuineness ofadeedr^ 
Issue upon that basis—Pfso of mtsrepresen- 
tation, undue influence or fraud, not allow¬ 
ed subsequently. 

A gepume document might or might not be 
binding upon a party, but if the party, who has 
executed it intends to raise the defence that it is 
not bmding, he ought either to saisc it in his 
written statement, or get an issue framed on it. 
If a party domes the execution of ns document, 
he cannot, strictly speakmg, be allowed tq raise 
the inconsistent defence that the dpouipent is 
Uot binding upon him (a). 

Whbre, in a suit upon a dbed, the defenbe is 
that the deed is not genuine "PUd, Uppu that 
issue the parties go to trial, it is not open to 
the defendant subsequently to rely on misre^e- 
sentation, undue influen^ or fraud as vitiating 
the deed.. ParagNara^v. Ohodra, ijliatia 
Jakhlo, 10 Bom. L^B. 4^i : ' 

ClIASypAVABKAB and KNIUHT, M, '' 

Befmim i—i&i 151.A. 81 i 16, C, 684, k ^ 

(2) ItKonmtmtmtm-r-ii^H-ftiWvUbnafpro- 

note and coercion., , . ; * •, 

Suit on a ptomiM»ry'„’note. ' Id'vhis Written 
statement, the de&eidattt, cteuitd 'the eoteeution 
of, and the ephai^n|tioh fofft'the and 

%Bprot^the ekhevt^'Wsli’thA; {Mtiug of 
.^udgijiUMiit ^as. jgive^' Wt his 
'1av(mW..,ph thi^ 

:t|i»,!pbto 'Dras omouted'^ uiqidtr' ^bohrdmt on the 



PhWSPiSS! 

f ' 'a' 


m 






'"S'K'''^' ■''' 

p]«jjjit£d4 fm%, 4ie,ii^-'. 

tract'v^4;V^a^ila. ^ as' to J 

tl>fe 0 O|l!S^O» ,^, _ "srtthi 1 ^ 

tkm.as^tQ M tha !^l^''^%nd' 

Tb| de^rit^atto»_ 

a (itti^i^p^'.]^ il^dsd mA oaSS aither' 
to be WTO‘'Jitt'’!,li&'^i!|ii#af[s» or __ involved in 
or oansiBtant'^^Ji'tfti!^^' thereby made. In 
this date,' 'the hon^t^tiob ad to ooeroion vras 
ineoasist^t ndl^ th^ase set a|iin the written 
statement. ^ J ^‘' 

'If^e contaShtidD. of the defendant that, on the 
plaiutifl’s own evidence, hn^wras not entitled to 
a decree, will not prevail, because the contract 
was not illegal or void, but only voidable, 
which latter >eontention was dbt raised by the 
defendant in bis statement. Ha Hnin Get y. 
8 . y. h. Satappa Chetty, 14 Bur. L.R. 65 
Fox, C.J. AND HABTNOt:^, 

iief$r»noe8 :—l5 C. 684; H Moo. l.A, 7 ; 14 

c, sdTi;.. 

i 

(3) —, statements in—Issue of fraud—Parti¬ 
culars to be given. See fILaud, No. 1,10 Bom. 
L.B.216. 

(4) Original relief claimed in plaint to rest 
on facts verified by plaintiffs. See Oontuact 
Act, No. 19, 4 N.L.R. 86 . 

( 8 ) Partition suit—Preliminary order for parti¬ 
tion—Pyial decree—Xn appeal both can be 
questioned—iPraotioe—Pleadings. See Oiv. Pno. 
OoDK, No. 109,10 Bom. L.E, 514. ’ 

( 6 ) Party seeking to avoi^ contract on the^ 
ground of fraud or undue influence—garty 
must‘give in fais' pleadings full particulars of 
the oiroumstanoes on which he relics—Broad 
generalisations not suffloient. Sec Unuun 
iNPIiTTBNOB, No. 1, 8 O.L.J. 186. 

(7) Ohange in-f-Defendant limited to the 

nleadihgs set forth in ^tten statement. Sec 
Tbansfeb bt’.^BOPEiKRI.AoT, No. 81,4 M.L.T. 
327. ^ . ' - , • 

Plaitntiff not askini^ior declaration of his 
right, to npmihjtto ukokunt. of another mutt— 
Plaint not:preo^y stat^g relationship between 
two in appeal, ask 

fotdeome'h!iys^];^ttn|8l^^<mai^ till 

new «wh40*f, ‘'isi.taijpbint<9d. gee Eeligiocs 

(9) gtatensi^t admitted by ' 

defendtuili^M^la&igff ^l^hpoh |iiSO 0 f -of l^^title- 
—Effect of ^^leil^tinf paof. 'Sm 5I^d» S^asas, 

■ No. 2,* 19'Oi'yr^fsac ^ 



htk, .dshtoK’ti;- ai^,, ^ .... . „„ 

'■qiamt r^tnlptibn^lUwrl'iW <st'dih^f,'gf!«. 'bjtws*.' 
Lr^Io. X.3K.li.!E.'**^ * ■ 


(2)—by pawnor, not'hiiifner I 

,1)0 possession, validity df'i.right. dlfto, 
r^eem articles pawned—suil to ffsetaw^ 
CoNTKACT Act <1X op 1972), No. 98,i.A.wj^ji^ 
(1908), 67. * * ' ' , i ; ' 

Poggallka. 


Monastery and monastery land—PopguliAd 
gift of such property topdnpyi—Donee's hlghts.; i, 
Sec Si'JsciKic Rklikp Act, No. 10-a,,. 14 Bur. 
L.R. 277. • 


Police. , 

Police officer's power of search udder S. 106, 
Cr. P.C.—Same as a Judicial Officer has under 
S. 96. Sec Act XVIII op 1860 (Pboteotion oj’ 
Judicial OptucKiis), No, 1 , 69 P.W.R, 1908. 

Ports Act. 

See Act X op 1889. ' , • 

Possession. 

(1) ^mtfor jiossesston—Fmlure of cairn of 
action —Proper decree to be made in such a ' 
case—Pombility o/modia conclodendi bttiag' 
the same in other aotions gives the 

no pomer to ^onounce upon them, • ’' 

Where the plaintiffs claimed to have posses- 
Mon of their mother’s property on the grouhd' 
that she was dead, and the Court held tbgt it 
was not proved that the lady was dea^, thsln- , 
evitable inference would seem to be l^at 
suit should be dismissed. Thq 
stance that some of the media co»c{uilen^]!|idg;hi 
bo the same in other actions docs nolf vs| 8 t HjtjS 
Court with any right or duty to pronouhoe updti 
them in a suit which has gone by the Ix^tdii 
because of the failure of the ground of'^aeti^ 
Httssummat Walihan v. JogeshwdyjiAKityiliir , 
7 C.L.J. 44 (P.C.)=10Bom.L.R. 

227=17‘ M.W. 226=2 M.L.T. 6p9^«SW Ov 
189=14 Bur L.B. 101. ' , - . ' 

** i, '' ' 

Lobd Kobebtson, Lobo Coupes, and gpa' 
Abtbuu Wilson. , 

I ' ^ \ ^ ^ i'' 

(2) Suit for—Onus of 

dence to be adduced hg ^thir 
proof of, effect of-^prepimf>^ <4 
' ston—OonOnust^^m^oti*-Sw^ ' 

! vaiue of, as eoid^te^, , ! 'V 

In respect of jungle and hlBy lan^^spomessii^ '' < 
must be presumed to tie wi& the 
owner (a). - , 



s^^k»tii. 'aL£' i iA*4it«ti'fta ' Wk : t anv MlaV- iaiettdtS- ilei»#i!ite&?'F*^!S ■ ^ ” » 

&’<aht8j,i^i{» 


rm »'”V - ' - ' , 

*™^!fe|!!/t&«:a9foudbint> to 

‘St ^. 

yivortE! posaesston, which 
'W *0 We ef t!ie plamtift, but 
, pj ^^g 'Wwftt prow bt« powessiOn also withio 

''' "' ^ ; ' ' 

■' of evidence required in each cswe^i 



! Upwhiil Sur\oy Maps are evideuct' of title 
ail 4 '"lp 0 ^ 9 sion (c). They are nol conclusive ^ 
«pd hjay he s^own to lie wrong, but, in the j 
ateenoe of evidence to the contrary, thoj may ] 
, * 1)0 properly and juclicialK received in evidence 
aa oejitect when made. 

Tho doctrine of constructive possession ap- j 
plies oply'in favour of the rightful owner, and ' 
,ID«ft-'BiAvp 8 » ®«lo. extended to the wrong- | 
4 oet> wbose possession must be confined to land 
of wW^ help actually in possession, (d) Mirza 
SIiiuBtiSMr Bahadur v. Mnnsh Kunji Behari 
Ima. 18 0;W.N. 273=3 M.L.T. 212 = 7 O.L.I. i 

■UA,' 

' •■', idOOiSKKJK*; SND CASI’BRKr, W. 

fWarences;—{a)9 0. 744 and li) G 6f40 (P.C), 
rolicdp'ii. {4) 12 MJ.A. 337 ,8 M.T.A. If)*), 9 0. 


, ,, , . 

queBtipffwiteti'iwio tho 
it mast be shown it,t 

was signed bjr a ooK|M|pt#.--, 

by cl. (1) of S; 167 

(6). Radhaj Koeli*V. Ij^ya"0aa;y? (3.’t J. 
262. * J ■ 

^lOOKKRJRK AKI> OASPPBSa, Sjik, 

Hefereiu'fin —(o) C.Ti,J. 361 (1907), i', (6^ 29 
G 81.1. E. 

{ 1 ) -of part of a village aot—b/ ploist lands. 

Possession of a part of a village is not suffi¬ 
cient t.i justify a finding that the plaintiff is in 
i possession of the land in suit though it iSja part 
I of the village, ChMambaraaiGhetty Y. Kama 
I Chetty, SM.Ji.T. 313. 

? ; * 

' HoDDIM AM> MtJNBO, 33.' 


(,M JArntlation—Pomssion. suit fur ~t Mort- 
(jagee jpurchaser-formal ^aseasioH-r-Period 
fropi which limitation fitns—iTAird 'person 
ill actual poisemon<~-Ousler. 

In execution of a mortgage decree, the luoa- 
gagees putohasbd the property under im>rtgagc 
on the 7th October, 1888, and took formal 
possos.sioii of it on the 17th Februarj*, 1890. Tbc 

Vu, -.- , Plain^ifi. who bought the property from the 

744; 16 0. 473 (P.C.) and 17 0.137 (P C.), relied j auction-purShasor, brought a suit for pos^iision 
iltio, JS. (o)30C. 2ffl and 22 G. 262 (2.57), on the 20 th December, 1901, agaipst the labrt- 

i - - -.. ' ^.agor and his vendeiiit, who were pot pftftips 

the mortgage suit. ^ ^ , 

Held, that the suit Was barred by limitiMiion, 

'■ ’'(») Sfwt for—TMe at the date of smt—Ben- as the cause of action aooiwed when ^e nsort- 
' Mi Jfeuttnctt Act (Vlllof H885), S. 267- i gage security ceased on the 7 th Ootoberi 1886, 


,^_j'24 C. 2.56; 6 App. Gas. 164; 13 App Gas 
<5. fSlI; is Peters 319; 102 U.3. .383 ; 134 
, ,p;,St te 6 ; 144 tX.S. 526, li ; 20 W.R. 2.5, R. 


gal iOmancy Act (VIU of ^885), 

^ i lti0io$, prot>f of,serineo of Sotice, validity 
.W^Jo^CNt^r-sAeet of the f/roceedings, entries 
\ value of. 


Id a suit for recovery of possession, the plaiu- 
'’tiff> owu sneewd only on the title as it stood on 
‘ the date of ihb institution of the suit. 

' Until the notioe has been properly served 
tnlder - S. 167 of the Bengal Tenancy Act upon 
i'theiihbuihbrarider, tihe inoumbranoe Bnbsists. 

.' ' ' ■.i!tf‘ i«*«p) 4 lgaftory <»nHhe purchaser to show,'j 

167 bad been servedi*^ 
.Ijbesctibcd. The entries ip 
tim'/oefe evidepoc 
iSN that Uie notice'was 

."'' 4 ’^'!^, 


(n). 

In the case of a third jWrson who had already 
purchased the proper^ and‘obtained aetnal 
possession, delivery of pc»se 88 io(n,'<a 8 ^aiuMtthe 
judgment-debtor alone, cafcnot jMnpnnt to an 
ouster of the person in'poeseesioa ( 6 ). Biunjnn 
Knhemed y. Ohundin ^n|ijtn Bditys. 7 
C.IiJ. 640. . Vv<y'. ■ , 

Oaspbusz Asn SaWYVnnttr/jfj. * 


, Befeream .^d) 16 W.B. 88 (KC.); f. (b) 
o show 5 ja >A. 209, f 5 i ^, 

Mrv^*:;' '_jnr<w/ Sf 'i 

les in ! ' in pMieseiea. 


H* 

in. favour 

‘ '-J 


' ^' 1 ' t ' s 

^^osseesionis in its^f ^tto in.the absence of 
,pi;<)(tf'.o^lacifl^ pW 8 ittn|tibn that arises 



' ’* ‘ ’'■" t'*; j| t'V^,' ' j .'^ '' 'v > /liiji ”' 

witjfc ,Sfii8 mil i?lii^''. K'; 

. to »hW^’’s|*o^jS'. 




bis has a aa^ior'titlO.' 

|^«]i«|iptt){ v. The .iSe^Fetavy 

.id Bo®. 't.3^i6f 1. 

BtissestLASt) B*m, w. 

(T),A’«j4,/'pr pom&sion—Cause of aetioi'— 
Dis0S^saioH~—]Vhgther plaintiff must ptore 
poSsessioii dispossession withi.'- m 

pari. 

rh« general rule of law is that, when a auife 


|i| > It, IB OpetmO TOe^ijM0«OII«||»j', » 

' to plead, that the Uioda 
tenancy and that eoo«aioent|/'l'ja^':ji^«t^ ' 

were not entitled to reoovOi , 

the second place, to assort that if 
was not established, as they\»dlndd ■, 

for more yian 12 years, the tight oftbo rj^^irt ' 
tiffs to recover possession was extlngn||hliS;'% . 
the law of limitation (a), ■, 

I When the ease of the plaintiffs was that the 
i defendants were tenants in respeel of Sther 


IS for paseeBslon and the cause (rf action IS dispoi- j lands not in dispute and that by act of trespass 


session,, the plaintiff is bound bo prove pos- 1 
session and dispossession within 18 years, ot, 1 
in other words, the plaintiff ®ust not only ehow ! 
that he lias a title, but that he*has a subsisting I 
title,,Vihich he has not lost by the proscriptive 
sections of the I4®itatioa Act. Ma Pya v. Ma 
Main Mil, 14 Bur. B.R. 200 
Hivii'fsobii, J. 

(?) i^i)S*sse»o?i o« title by ptirckase-~Sp&-ij ic 
title alleged, not prowil—TUh by adverse 
posseSsiOh ntit being inferable/torn pimnt , 
tor issue-^fAmUaiion, 

A ^'Ucatloit'oaiinot be given on a title not 
distiuctly stated in the plaint or the issues (a). , 
In a suit for possession based on title by pui- , 
t'hu'.o, if the speoific title atlogod n not proved, ! 
and if, on reading the issue with the plaint, it ; 
®unoti bo said that it raises the fjuestion <it ] 
title •baaed on 12» years* a verse po.ss*(isioni , 
a dojlaration of the title on the strengcli of 
adverse possession for more than 12 years cannot 
be made. . Bomftaandaram Chatty v. Vadi- 
¥eltt m»i,4M.L.T. 844. 

Musao Ajro 1-*INHKV, JJ, 4 

iteferenae .—(ay 2 O’. 418, F. 

(0)—nafi<f ftfis agoAtijft all esscepl iKflUful 
•a bwmr^Ajposseisory UUe, heritable and tram- 

.Jk' , 

‘ PossoMHOa.Is.'a ocle against any oue 

except.t)^ *J$***f'?i oi^or,(a), 

Further,, wii^„'Utde'i^®d dosoand. by inhcrit- 
anbe to.tfw hs^ jao4 i* b,1so transferablo (6). 

W|isiT-a«:]|;^;:^«Bi V..w»hip *ih ii o.c,* 

- V >» 

PftXJOM, A,4 A/.'svk, ' 

334 j 2 O.C. 3 ; 0'O. 

c. 273, n,^9 if. a < 3 , 1224 . r. 


thev came to occupy the disputed,lah4,,within 
12 years tiefore suit, but it was proved ths^t the 
defendants had lieen in oooupatioO fiM 
than 12 ye-ats, the titlo of the plaintiffe tO!j®*' 
(.over possession by ejectment of the dofendofils.'' 
was barred ri limitation The daesjtiOii hSuJot 
one of adverse possession hut of li®ittildoii 
Raktoo Singh v. Sudhram Ahlr,.8 O.L.di 

* f I 

MoOKKIUKK AKK CiSeMBS'S, 44. ' ’^4' 

" . . , 

Kefeieiices . --(a) 21 W.R. 70 (F.B)! l2 B.L », 
274 (F.B), y-' (M 2 C L J. 125, /»'. , , ' 

(11) —wbotlier validates hil»a Hi MUshae 
((lift of undivided joint property) under Maho- 
ineil.iii Law. See Maiiowkimn LaW 
No I, A.W.N. (1908), 104 

(12; Mctiiiing of, in B. 55, Laud iitoist»aid®i 
Act. Soe Act VII op 1870 (Lasd ll®d|fedhia»loS, 
Hkm,\i,), No. 3,12 C W.N 16»8S O,;iao., .! 

< T 

(11) Partition—Mode of partitiou^Possess 
sioii, bow tar to be respooted. See Pawtoioh, 
No •), 2 P.W.R. 11X18 (Revj. 

(11) Property in possession of tenant,’Wh^^® 
capable of physical possession. 8 m 
'I’ lON Act, No. 42, 61 P.L.R. JtXIS.*' 

(15) Purcliaser at Revenue sale of a ahari^ 
an estate—Right to recover posMBrahh. Is®it 
person who has acquired a tBle 
possession previous to defa®t. See Act* IPt hU* 
1869 (RaVENOESAUE Law), Hoil.ff, (12' 0..’5F.N. 

” 

(If)) Suit for declaration of—by a pi^h fo 
possession, mhiatoinh^iUty pf. See LBrirA'ifXhH 
Act, No. 88, 61 P.R. 1908. . X'l ' 

(17) Sifft by assignee from ahc^pihi^t(ih®ii(h' 
of permanent tenure to reoovu fmm.tandi fa-1 
whether a suit for poB8eii«iQit3i<^Whether spml 
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Vo$M9Balon—{Concluded). 

limitation provided in S.i 42 of the CholaMag- 
pnt Landlord and Tenant Act applicable to case. 
See Act 1 ok 1879 tCiHop’ANAOKCB Lvnih^ohd 
a»d Tbhajop PnoewntTRE), No. 3, 12 C.W,N. 
617 . r f. 

(18/ Appeal from suit for—whetlior, allowable. 
See Contract Act, No. 4, 51 P.R. 1908 

(I9j CAubo of iM'tion being dispossession — 
Plaintiff bound to prove possession »jiA dispos¬ 
session within twelve years See EjI'-ci’ment, 
No. 6, 14 Bur. L.R. I 5 G. 

(20) Suit for possohbion of share in revenue- 
payihg estate—Court-fee on plaint—‘ Definite 
abarc ’ whether must be separately .tsscbbud 
with rovonpo ‘also. See Coi iit b’locs Act, 
No. 10,12 C.W.N. 9'.X). 

r 

(21) Suit for, of land—V'aln.ition ol suit to 
be based upon pLiintiff's ease only. See Aci 
X 7 III OK 1884 (PcNJAii OociiTs) No ‘t b 199 
P.L.R. 1908. 

r 

Powei* of appointment. 

” Right of Hindu testator to grant, to u poiwm 
named in his will—Person appointed, (]u.ilifu!.t 
tions necessary. Soe Hindi, L\w (\\ii,i.s), 
No. 10, 11 O.C. 271. 

Power of attorney. 

■^to recover rents ind profit-, ol unmovo 
able property, whether created a charge on it 
—not stamped with stamp requiied for docu¬ 
ment creating equitable chaigo—iion-compli- 
ance with provisions of Registration Act—Im¬ 
moveable property not affecleJ. See Ri'X.jstki- 
MON Act, No. 12, 7 C.L.J. 119, 

Practice. 

( 1 ) Judgment basitd on an erroneoM asxiwtp- 
‘{^Uon—^Qurt's^owei tore-open it —(j'cwsin- 
ment—Otani of teoenuc of a village— 
Orantee can bring under cuUivaltot , uncul- 
Mated or unassessed land and pi of it by it. 

, Where a judgment is based upon an assump¬ 
tion or hypothesis which is ascertained to be 
erroneous, the Court can disregard it and 
ro-open that portion of the case affected by the 
error. 

Where the Governmetut grants the revenue 
of a viHage igmsideied as a unit of assossmeut, 
and in the coarse of timo.tbe grantee is able to 
bring under cultivation land which was pre¬ 
viously unoaltivated tf even unaSsessod, it is 
.open to him under ^0 grant to do so and to 


Pract ice— (Contmmd). 

‘‘jirofit by the now cultivation. Balwant R. 
Natu ». Secretary of State, 10 Bora i^.R. 
53X±:32B. 482. ' « 

C.J, AND BaTOHEIjOR, J. 

(2) Decree—No specific direction as to accuimts 
i» tM decree—Court cannot direct accounts 
to be talen before Coinnmsiouer when 
parties have arrived at an agreement after 
the decree—Appeal against ordet cj a 
Judge, uhen lies. 

A deciet of the High Court on the original 
side i/intomplated an account being Taken 
between the paitioB, but it was silent on the 
question a.s to how that account was Taken, 
whethi'i by the Cfmiimssioner of the Couit 01 
by SOUK person selected by both the partio-,, 

r 

The Court of first instance deoidcA’ that 
whore <i direction as to account ought to have 
been incorporated m a decree when p.issed. it 
was compcti'iit to the Court at any stage of the 
pioi .‘odings to direct necessary iiKinirios m 
accounts to be made or taken. 

Held, on appeal, that as some account w.te 
raken undei the decree by a person appointed 
jointly by' the parties, a new agreement bad 
(Oine into existence supeiscdirig the dedn*. 
.ind the Court was not competent to ra ilve*rbc 
ordei appealed against. 

All appeal I 10 .S against an order, of .t .ludge 
sitting on tbc oiiginal side, if that order de 
cides .1 question of some right betweer, the 
i^irtics. Sir Jehangii* Cawasji Jehangir v. 
The H.ope Mills, Ltd., 10 Bom. L R. 488. 

f Ir * 

Cha.npavarkar and Batchelor, jj. 

(3) Prweedings on Sunday, whethei mid — 
Lord's Day Act—Application to Tndui. 

A Mui^iif went on an inspection on Sunday. 
While there the parties entered into a com¬ 
promise which was recorded by him and a decree 
passed on the spot. Hild, tjjat the proceedings 
of the Mnnsif wore not vitiated by the fact tlat 
they were taken on a punday. Lord’s fkvy Act 
does not apply to India (u) Sheoram Tiwart 
y. Thakar Prasad, 8 A.L.J. 106-A.W.N. 
(190S), 43 -3 M.L.T, 211=30 A. JlSi. 

Stanley, c.j. and Bukkitt, j. 

li^etence (a) XM.H.C.R. 286, R. t, 

(4) Advocates, right of, to appear and i>lead 
leiien instructed by vakils—Buies of the 

' original side of the Madras High Court — 
Rule dS3. 



DJOEST OF CA.SES. 


fl2y 


im 


PwiiOtloe—-. 

When a party., m England, appear in porhon, 
he has a right to be heard L> counsel if ho can 
get o»i‘, although such couasel is not ichtructed 
b> an attorney, The same principle applies 
where a client does not act in person but through 
a vakil, a class of practitioners unknown in 
England (a). There is no rule of iaw which 
prevents a party acting bj' a vakil from being 
heard by counsel, that is to hay, by an advocate 
appearing for hiin K. Mungiah Chetty v. 
K. Ramlah Chetty 3 IM.L.T. S22 
WAniiih. a. 

Iteference — a) B<'urrttt.v, Hale, 

171 

# 

(a) Rnjht to bejtn—De/i.nilaiit'i su 2 jI>oi Hnij 
plankti/f must betjvi (>efoie dcfoudanis 
^>lio>tiiuj*him—Plaintiff, meaning of—Cw 
J'ro Coile (^IcfA’Zr ofJ8Sd),Si, itfi, 179, 
JHO—Judimtvie Act {I8fd), S 100. 

bf some of the d.'fendanth m .t siul support 
wholly or partly the pliiintiff’s case, they innsl 
address the Court and call their ovideucc 
before the defendants, really opposed to the 
plaintiff’s case, commence then c, 

The word ‘ plamtill ’ moans eiory pi'ison 
asking relief against another poison. Haji 
Bibi V. H.H Sir Sultan Mahomed Shah, 
10 Bom. 1,.E. 327. 

Rl SSKI.I., J 

{•(>) Decisions hi/ sitiole tudges turn fai binding 
on ttieir smwssor.s, 

A .Tadgo sitiing on the Otigin.il Side ol t*ie 
High Court is o^marily bound to feijovv the 
judgment of another Judge when the latter has 
decided a question of law, oi laid ciomi lortam 
principles of piaeticc or procedure, or judioiai- 
ly construed any proiisiouof the law prevailing 
in the country ; but the formei is not hound to 
follow the latter’s findings of facts basi'd on the 
evidence recorded by him, when the c\ idoneo 
that maybe av^ilablf before the .ludge m a 
later case may be fuller and more leliable and 
may tend to lead him to a cliSoront conclusion 
(a). Jamshed K Tarachand v. Soonabai, 
10 Bom. L.R. 417. 

Dwar,^. 

Uefermceis.—[a) 11 B. 441,20 B. &11, ,m< F. 

• (7) Titiio suits between *same yariies lim 
Courts under jurisdiction of two different 
^tgh Courts—Power of High Courtjto order 
stay of proceCdinijs in one Court —Cto. Pro. 

’ Code {Aet\lV of1882), 8s. liO and 24. 


Ppautice~~((7onftnued). 

Where two siuth wore pending in two Courts 
under the jurisdiction of two differout High 
Courts, m which the parties were the same 
and a portion of the suliject uiattqr of the one 
was included in the other, it w^s held^tbat tiae 
High Court under the lonj'oint oporation of 
Ss. 20 and 24 of Civ. Pro. Ci do could detetniine 

if 

that, the proceedings in one Court should be 
stayed pending trial in titi other. •Venkata- 

sa Brod v. Maksundan Dtus, 36 C. 541. 

• • 

kfACi.EAN, r. J , ivn Cove, o. 

(R) iiyiicllafc Court (hiertnig futlfier evidi.nce 
to be (ai.eu bb uihiinal Court—No dat-e w 
be fixed for fuithei bearing. • 

When ail appcllntc Co. ri. passci. .vn .jrdei 
dircctirm lurl.luT oMdem. to*be.taken by the 
lower Coifi .ind to send .t ip when t.iken to 
tin appellate I’uirt, it n wrong lor *suoh 
iippellate Court to fix .i rl.itc foi further hearing 
jii ihc appoll.ilio Court mini the recordis return 
I’d fiom the lowoi Court. Asamuddin Kari 
y. Karim Shukoor, 1 LB if 239 • 

InwiN j 

(‘1) Oiilei oj tenianil— Aiijji'Oi, fiom, aftei de- 
ctcei. suit-Civ. Pi 0 . Code, 8 s. .' 182 ,^ 88 , 
i'll —Pii’-Biuplioii — Wajib-ul-ars- -Ars'dskTi 
land" llii(]iaii ’ “ Tlissidai "—Deb 

All .ippeal lies fiom .111 onicr of remand pass¬ 
ed under 8 . )f>2, Civ T’r. . Code, ovon though 
fu'foie the tiling of the appeal, the Mitt Evs i>oen 
decidcti 111 eoinpliiinec with the order of roioand. 

Ani-i birs in Histnei Barii are not inamhorK 
oi tlicio part I n.iiy liody 10 .1 village. .A ousioin 
of pre (niption, loeoided ir. a lHajib-ul-arz, m 
icspcct of the ir.insfer of a lioif'iat by a hti^sedar 
.ipphcs onB to eo p.ireoners, and no claim can 
he niaiiitainoil in lespcit of tbe sale of aia^idan 
land Uman Kuari v Jarbandhan Patlj&k, 

6 A.L.J. 447 (F.B ) - A W.N (1908), 196=-- 4 M 
L.T. 102. 

I'.ANrnm, Aikiuan wn K,,j.*wA'i' Hchaij., jj. 

Itefeiences -(«) 12 A. ulO (F.B.) ; 12 Oi 4.‘i.'; 

3 .A.L.J.K. 40, F, and 29 .1 059, owrirhwi. 

(10) Allegatwus—DeciHioii on these allegations 
—New case, in aj^peal not, albiwed. 

A litigating paity can only succeed secundum 
allegata etprobata, and the Courts should eheck / 
the tendency of defeated litigants to evade theu 
defeat by devising a new case, whic)j was never 
set up when it should have been set up. i|b is, 
therefore, not open to a Court of,appoa4 ti 
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to _ 

lieV,k!;'|^d'iiito,iaotiQa'4i4iriaf{tilting o( 
> 0 ^:' iSi^WMir V, 

*■;'^A|ciM*Et^||4kWiGl^ 

'iiifanfig vaw a^t>ml and 
i*! Opinions—Whell^r appeal 

4w«2**^iVo, Code, S. 57‘>. 
TSi^^syo whom t^m'. app^N 

differed in their opmionn. (ine 
tb^t she acc.idenf was due to tho 
n^ligil^e of the defendants’ servants, the 
othe,iW^8 of opinion that, the faete sbcwocl that 
thh diSfepdants were not guilty of nugligenci* 
Th^lOre, under S. 575 of the Civil frooi'diue 
' Ohdd^ iKith the appeals iiiuat be di8m'issp<], each 
pai^t to' pay his or her own costa. Heerama y 
B alra Bhiltani] SttfarniQlI, 11 Hnr. l. K. 2.>7. 

ritwi^. 0.{.,.t,, A.SI> OUMONI), J. 

■'(18) pit’' Code, a. VI -Whete rdtejs 
, plaint could mt be asl,ed for xn 

' ((,, JUpasHiest^t—Wliethet plamt (an be Ireal- 
' tfld «|;«3‘ecMfio’i paiitwn. 

C 

Where'It'Jt^eareil that the leliof^ (‘laiuied m 
th^ plaint octuld not, under S. 2‘lt, On. I’lo 
Codtr, hd asked for in a separate suit, it was 
held that it was competent to the Coon lo treat 
the pldlht as an oxecutiou netition. T R. 
Bhaesha' Rho v. T. V. Tuljaram Rao, A 

n.W. 288 . 

1 

Wsfinis, 

(18) ^maiid ii> iiuwci Aigi'llate (louri— 
JppiilAni not enhtled to notice ~]>ate of 
'heannq on rewand—vtiamje of settled piac- 
iiee, 

yfh^to tho High Court, ou heating a seuind 
rOlha^ds .» ease’ to the Lower Appellate ' 
Ootfl^ W a fresh daemon, the appellant in the i 
latter Oourt is tuX, entitled to a notice lutnnat- 
ing therda'te Oo 'wlneh the case will he tal(en 

op . . 

' A' ^‘tttod practice cannot well be disturbed, 
uhkws. is siioWtt to be illegal (5), 

3lii6, 'position brought about by a remand tp 
*1 <Gb|tfii'f.of first,.* appeal resembles that in 
O.XIilV?; 1| ( S.‘552 of Act xrv of 1882) rather 
< thjan j^aj^ is ^eh^d hy .successive adjourn- 
nieB(>*.af^|lRi d^.i^inally fixed for hearing. 

Once £|ppe^-f|(as been admitted and, 
registered, ^ date td^b^riog msy be fixed at - 
once or alter httt, in eiriSet case, 


Broom's £i^at''Jd|iixiwfl,;,p,.p8*|!^ 8 

C. 598 (597^12 A.’18C> (ia^n»,«.'lf!|f,tlB58U 
aC.P.T..lL‘82: 17 W.R, 70f';¥t;W.W!' 

6 W.K, Mia. Apjieals 22i f>.V- i- ' '• ' 

(14) Sppcml Cammi8Si0nef—/^teer Ui sett-- 

Vesimq tho yrop&rty ini the ,Oom- 

nnsiloner — tracedvre. ' i 

'I’he Court has no power or jaritdks^ten what- 
e\er-i^ihereut or confertod--fiteti,tt 2 *PPd>ht a 
Special Uomiiiis»ioner foi tele of immoveable 
propcrti , hci,(md)y, to vest imtaoveahle ptoper- 
tj in a Specini Commissioner; A*ttd» last|y, to 
t'uipower an\ such Special Compajssiouor to 
I'xec'ite a conveyance of such property 
Anandrao Bhai y. Sitabai, 10 Bom.'' £..11, 

{ 1170. 

, Davvu, j 

(15) Admwistiat'uni suit-, Smt hy heirs «/ 
the dpceaseflSubseguent ^pnntstTdtutii 
Sint bii a credilo)—Conduct of ifu- suit.' 

1'be licii-. of a. deceased person fited .in 
adiiiinistration suil with regard tO' bis propcrtv 
I Subsequently, one of the creditors of the 
; deceased filed aiiothet adrainistrafen Miit re- 
spet ting the same estate. It appeared that the 
creditor’s claim was just. Thp defendant's, 
tl^hoirs, (onteudod that the creditor dnght 
not to l^c allowed to obtain an adniinistrajiion 
decree and have tlw subsequent oondnet of Ifche 
pro( eedings .— , 

ifeld, that the plaintiff lyas entitled, to an 
hdminiatratioii decree, but the conduct of the 
suit should be eq^rusted to the heirs'of th 
deceased. Ahmed Abdulla B«»$td V. lil«hoaied 
Shaikh Esaa, 10 Bom. L.R. lififi, , ’ ’ 

Bkama>. j. e , » ' , ' . 

' . ' . t' 

(16) Costs -Wtthdrawdi of ^emorm- 

dwn «f ohj&^tvnis—RiyM bfreepOndenl to 

costs on tnemorandim. ’ - 

' ' ' I - Wl I " 1 ‘ ' > 

(duaere ISfhethwl’,; wlm 4h .»|i>ea| te Math- 
drawn by an'appelianti, the w&otfiwdum of, 
c^jeotichA filed th%tettpoadeht1ph^r''S;'6^ 
M.0?, o*ni3otbeWard^(o).'''.'7^ 

'"lio* jtho Appellate iStetelvlteft'Hiutisdidriori 
over the 4deerion of o^te of ffie^jj^orandum : 
and the pKfpot otdor'^ to tjuafed, abseiioe 
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Priwtiee—■ 

o{ my would 

be to tio p%]f thd Mj^ndeWf 

■ the do«ts'’ibf.i4^f^liwt*ii '^11 ’i&_ ^e''i!tetti<>* 

i-aoddm iliidar 

{IT} i^oika fin filmier %f noticu in client-^ 
4ii2>eal fro^ ptehminaty H^erett, disposed 
0f^~<AsTival 0 / retards m Jjoteer Court 
Pturika hPui tf) 'b6 notified. 

An appeal preferred ijec^ithe High (>>urt 
ageitist. , a prelin^inary decreo tor aocounls 
having b^n di»)p:ieB^ for nou-piuseciition, l.bo 
record was returned to fcbe Lovfrr Comt, which 
directed notices to be served ou the pleaders oi 
the parties for tlie further hearing of the case, 
a week heaoo. Nuhop Was sorvcd on the (lefeii- 
dant's pleader, but he did not mfoim ibe 
defendant. 


ihrMlioi—(Conhifithid). ' , 

' Sei?Ko. d, iff 
•fldm.L.R. S 40 . . 1 

{aS); $uit 'to twd 

' partlcK elaimitig hi^i^agO'.rpooMi^lnt^les^-' 
er, suit ^-Plaint eontaiping cJafna ■for ' 
j tion—AppropriatOj. relief. See 
St:rr, No. 1, 10 fimi, 1..R.3W. , ’ ' , 

1 § V r ' 

(23) Auieudinent of decree by way <A arupii^ 
ficatipn of, its \v6rdiiig-.-jAfliBiunt»0'n- dnsuffl- 
I'lent time given to produce evjdenw—whether' 
substantive tiuestiorl of yvw. See APi^lSAt, IV 
f’ltiw CorNcii., No 1, 6-2 JWV'.R. iOOS. , 

(21) i’laintiff to siuooed'oii the stiength* of 
Ins own title and not on the weakness of the 
(loh'nd.ijii. See Lnii i’a'hon, No.*2. 03 P.WtR. 
ihos. '; 

(25) Dismissal of shit under 8. 97. Ch. Pno., 
('ode, for not paying process-fee—8. 97. (kp^O., 
applies only to livst healing—Course to he adopt- 


Heidi that ^e notice was nut a good notice 
on the dofendant, and au ex parte device passed 
against the.defendiuit ou the date fixed should 
he set aside; that the case should he leheard 
upoix notice set^ on the defendant personallN 
E. F. Sandys it. Upendra Chandra Sinha 
Roy, l3<kW.TJt. 142, 

Stephen "Sno llonMWoon, jj 

(18) I'leadi^j^'^Declaratwn oj title liassd on 
adverse pcMession^Clann based on ndrei 
possession not set up in the jdaint 

A decree declaring the plaintid’s title toi 
iraiaovpable propertv, such title bcniK ''<gscd 
upon adverse possoBsiou, ought not to be gi\cn 
to a plaintifi unless such a titk* is cle|ciy set up 
in the plaint. ' Zaki-ud-dfn v. Nazar Muham¬ 
mad. A,W.N. I190&}, 277 

, ' ^ 
KaBAMAT! Uusaib, j , 

Be/ermue >«~2 Ci 4W, t', * , 

(19) Plaintiff all;'along fighting to recover 

land withput any pa*yment—'Whether could he 
allowed to amend tl^e claim to one for redemp¬ 
tion. See’LijjtttAipitOS, 60 P.W.K. 1908. 

(20) Ijeave to mvoke; SHlaniesion to arbitra 

tion—^otlou'iitQ,!^ in G^^utt^^Stating a case 
by arbitratdtA^lpiimrt fot opinion—Questions as 
to admisslb^ry .of evideioee should be decided 
m their ’apu t!S ok 11^99 

(An»iT&AOT 0 K)V ■ 

(91) ^vr rrf lihijititiiiiodi^p&io.iind' to get 4>vot 
this bar may hb 0haBg^'')^b8e^iSent!y—Civ. 


j ed after pl.nnt is loturiied for amendment--* 

1 Chief Conn’s power of rcviaioii. Sea, Ctv. Pko,' 
j CODI', No. 88 6.5 PWR 1908. 

j (2(5) \meiidimmt of pl.iiiit in fuitber appesl. 
vvhethei allowableaiidwliHi. See Vknuou aM> 
Vkm.m', No 1,(.4 1’ W K, J<K3B. 

(27) Suit st'C down foi tin ex paite deerw be- 
I'jie the ihitc fixed m the .■.iirumons fe the 
hfarmg of i,he sui'. See E\ I’.vuTi Deqiiei., 
No 1, 10 Bom C.H. SOI 

(28) Doeuiiiciit not mentioned in tlm plaint 
- -luspfttioii b\ defendant before filing written 
statement Sot Civ I’lio Cook, No 77, 9 Beni. 
1..R. 108-1 -.S2 B. 152. 

(29) IMe'uhugs not set up in tbe lower Court 
—Right (u set up ill the Chief Courts on appeal. 
beeHiNiu Lwv (Adoi'tion). No. 2, 5*1 B.W.R'. 
1908 

(SO)— vv hen (reining an lesue 011 the point of 
fraud, 1 - to set forth in the issue ithfelf Si 
brief statomentdf tlm fraud alleged. See FliAgl'jJV 
No. 1, 10 Bom. L.R 276v ' ^ 

(31) Divurgenno between decree aydlWdghient 
—Power of executing llourt -Dootee-holder to. 
be directed to apply for (tmendHusut of decree 
to the Guiiit that passed the decree.' See 
JJEi'ftKE, No. 4, 60 P.W.Ta,'l 908 . 

(B2) Cause of action shown to exist 
defendant originally, impleaded—Al|^gi|tlonii,i^.| 
plainf pomtihg also to another person conceriio®, 

8763 - 58 V tv 
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'RpAetlee— 

in fcho snit!—'l^ufey of, Ooarti uaiiet 8. >i2, ' 
O.P.C. See act XYIU oj? 1860 (Pkot'kctioj? 
oih JvMcuh Omc(8RS))kNo. 1, 59 P.W.B, 19(j8. 

(38) New fease «et up in the Chief Courts on 

Appeal—Whether allowable. See Giv. Pko 

•Copii, No. 36, 58 P.W R. 1908, 

♦ 

(84) l^rooodure for obtaiuiag onlar of adjudi¬ 
cation na insol'^ency—Rule or petition. See 
Insolvunov Act (11 vno 12, Vie, 0 M), 
No 2, 12 C.W.N. 6S8. ' 

(35) Crouiid of .ippeal taken in lowei appel 
late Court not argued there—Whether bars 
ita being taken in second .ippoaJ. See Aeri m 
(Skcomu Aiu-ka/.), No. 2, 3 M.L.T. 29.3 

(36) Dofenhant not oojoetiog to *he adinis- 
Mon of Eeoondary eviiVnee ,it the time of filing 
-5-Right to raise the objeotion in argiunent 
See T5vJi>BN('K,Ne. I, 3 M L.T. 297. 

(37) Return of defective plaint foi ameiitl- 

ment, when made. Sec Moiiti.ai.i. ((ti xkmi,), j 
Nb. 0, 32 P.W.R. 1008. [ 

(38) —.where Huocobseir of a Judge has to dei ide 
case already decided iii part l>v his piedeces- 
sor—Question.already decided not to be u'-open- 
ed exuept where error is obvous ui patent— 
Such re-openmg, though i.ot iUega.1, is undosir 
able. See AIoin'oAi.i (Rkdkmi”hon), No 3, 43 
P.L.R. 1908 

(39) —of Piivv Council -Point not t.iken be¬ 

fore either of the levve> Courts, whether e.iii lie 
taken before Pi ivy Council. See MoKTi.\(a)o 
(RKijnMPTloN), No. 4, 30 Horn. L,R. 120 (P C.) ' 

(40) Suitfor ueoount.s fiom executor—.Appli¬ 
cation to take accounts on the footing of wilful 
default—Practice as to making the ftpp/K.ation. 
See ExKcraou, No 1, 10 l5oni C R. 117. 

(41) Further appeal not lunipetcnt—-whether 
it can bo treated as a petition for nwision— 
Punjab Courts .Act, S. 70 (6) Bet Limitation 
ACT, No. 67, 5P.W.R, 190K 

(42) Suit instituted without next fnend— 
Whethep can be dismissed—Proper procedure. 
See (Jl ARIlIAN AND MtNOJl, No, 4, 11 O.C. 
159. 

(43) Lola.' due to official oversight, whether 
affects rights of decreo-holder—.Appeal treated 
as revision. See Pkeasmption, No, 1 , 11 (1.0. 
144. 

(44) Desirability of acting under S 622 of 
the Ci\^ Pso. Code where other remedies are 
available. See 0tv.'*PBo. Codb, No. 359-c, 1 
Sind LfR, 32h. 



(48) Changi'iu aiibsianliiw law during pro¬ 
gress of a suit;—Law applicable to the suit. Sec 
Civ, Pbo. Code, No. 232; 10 Bern. LtR. 626. 

(46) —of allowing defendant to be examined 
as a witness for plamtiff. propriety of. See 
Res JiAnioATA, No. 7, 116 P.W.B. 1908. 

(47) Questions as to liabititj' of defendant to 
compensate plaintiff and as to amount of dania- 
grw —Fust Court holding plaintiff notentitlod to 
d.iniagefc and dismissing suit—Court of Appeal 
holding plaintiff entitled to damages and 
remanding suit for ascertainment of damages— 
Practice. Goo Civ Pao. Ccuk, No. 316, 8 O.L. I. 
1.59. 

(483 Party seeking to avoid contrail on the 
grouiiil of fraud or unduo inlincnce—Party 
must give in his pleadings Ifill parti(j.ulars of 
the ciicuinslauces on which he relies—Broad 
generalisations not sufficient. Sec rNmn: 1\- 
Ki i I'.Nor, No. 1 , 8 C.L.J. 135. 

(49) Whether it is open to High Court, in 

second appeal to dispose of the case.on the 
ground ot non-registration of a document when 
the ])oint was not discussed in the lower Courts. 
.See Itni.is'j'KA'i ION Act, No, 15, 4 79. 

(.) 0 ) Jlefendants bound to describe the douu 
inents tor which they claim privilege, sufli- 
eientlv fot the purpose of identification, to en¬ 
able the Court to order their production, should 
the Court think light to do so - Bee Ex idenck, 
No. 3,10 Bom. L.R 796. 

( 5 I 3 Where the tacts m a petition to High 
Colli t axipcars sufticiently lioin the judgment of 
lower Courts, no aflidavit Aeed be filed. See Civ, 
Pho Coiuj!, No. 98, 8 C.li.J. 3(M. 

(52) It IS open to the appellaut, on appeal 
from hnal decrcA!, to t.tko objection to the ordei 
passed on the application for review See Oiv. 
Pbo. Code, No. 79, 8 C.L.J. 294. 

(53) It IS open to defendant to sot up alter¬ 
native detantes—PlifintiS* not allowed to raise 
objection as to defendant's setting up alterifative 
defences at appellate stage of the suit, Sec 
Kasumknt, No. 6 , 8 C.L.J. 289. 

(54) —of Calcutta High Court m to service of 
petition on respondent governed by what pre¬ 
vails in Faiglish Matrimonial Courts. See 
AfiT IV OP 1860'(lsDXA!i DivottCB)^ No. i!. 12 
C.W.N. 1009. 

(A5) —obtaining the original siSe of the 
High Court of Calcutta—!lJ^xation of bills of 
solicitors deepied to be optional with o][icnt, and 
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PM0ticie‘*-{C£)nc2wd^). . > < ^ 

bills of costs *arci often adjusted without taxa¬ 
tion* See Oiv.’ , PkO,; Codb, No. 1,12 O.W.N. 
1103- 

(56) Power of Court to extend time for giijng 
security—8. 602, O.P 0, (1882)—Appeal. See 
Oiv. Pito. CopB, No. 348, 87 P.R. 1908. 

< (57) Third party notice-Application to be 
before filing written statement. Bee IIk.h CotiUT 
BtJijKS (Bombay), No. 5,10 Bom. I* It. 1024. 

(58) Plaintiff present in Court, though toun- 
sol is absent when the e,iise is called nn foi 
hearing—Inapplicability.jat Ss. 102 and 10$, 
C.P.O., 1882—Piacticp. SoeCiv.Pno i'.rinr, 
No. 85, 10 Bom. L.R. 1172 

Pre-emption. 

(1) *P»-e-e/rtprion —dazutted Iwltdaii. i>enod 
fixed fur paytneni m in<t on—Delay due 
to official oversight—ijmstwn uj 

'•mth the decree, right of aipeal — J‘ouet of 
Court to extend period of 2 >ayiiu,nt—Appeal 
treated aereviHum—Oiv J*ro ('ode, fin. dl4, 
344 and 033. 

Held, that, where the last d.i\ of the pound 
tisotl for payment into Court of the prc-cmptivo 
pru'e expired on a (ianettert holiday, the pay¬ 
ment could be made when the Court oponed {a; 

Held, further, that (ho right- of .i dccreo- 
hoidcr arc not affected by ,i delay atising Iroin 
official oversight. 

Held, also, that a question of paMiietil or 
non-payment of pre-emptive price in roiupliansc 
witl^ a dcoreo in Uie teims of S 214 0;^. Pu> 
Code, 16 not a question of execution open in 
appeal under S 244 of the Code (6). 

Held, also, that a High Coiiit in icvimoii has 
the power vested in a Coui t of appe.tl, to fix 
a fresh date for the deposit of the purcha'^e- 
monoy (c). 

The Court in this case, tieatcd the appeal 
before it as an apjflioatfon for revision, set.aside 
tlfb decree of the Diptriot Judge as without 
jurisdiction and substituted a similar ordei in 
'tho exercise of its re^isional powers Oanga 
Dhar t. Aijrndh Singh, 11 O.C. 144. 
Ohitoin.’j.o. 

Heferemea 2 N.W.P. 112 and .8 A. 850, 
Zb; (6) 4 A , 420, B ; and (<r; 2 A. 744 and ^3 A.* 
376, B. 

(2) Plea that a aale 'wds m reality dgift— 
Jilsioppel, b^iefin-the repreaeiiiation neces¬ 
sary for. 


Pre-emption— (CmifiitwaiJ;). - 

Where it was contended that the paittles to a 
sale-deed wore estopped from proving as against 
the person suing fer pte-^ption^ that the 
transaction was in reality different from what 
it appeared to be, held, that bofore the plea of 
estoppel could be maintained it must be proved 
that the plaintiff believed the representation 
and brought his suit in consequence of that 
belief (a). Nawab Begam y. B&mid AH, 
11 O C 176. , 

ClIVMIlUt \MI K\ANs J.(’S. 

liefcicncLh —.(a) S C.*A. No '$10 of 1004, 1 
D.C. 75 and 20 C 2'>«,/{. 

* 

(:$) ]\’’ajib-ul-are— Consiriiction of documents 

- Muhaumadan lau . * 

'I he prr-cinntivo clauses of a w.ijib-iil-arz 
contained the following provision — “Vlie 
/Ainindar of the Ihaha is one persou , henoe 
thcie is no cu^toln of pre-emption in the khalsa', 
hat .imnng the owneis of the thalsa lUid milks 
the following customs of pre-emption obt.»uis " 
The l.halsa subsequently e.ame to have more 
owueis than one. Held that no right of pre- 
(inption w.is given by this wapb-ul-ar/. to the 
owni'is of the l.halsa lufei se, but that a sale of 
ii. share in the l.hnha was subject to the 
bJuhamniadan law of pre-emption imd this 
iriespcf ti\e of tte lad, (hat the \eiidee was a 
Hnidn. Ram Lai v. Bahadur ili, A.W.N. 
(lOOR), l.Vl-30 A 372=.5 A L J. 414 

Si \M.I I , I .J. AMI K MlAMAT HlSMA, 3 . 

Iltfetcitirs 7 A. 775 . 22 A. 102 and In A. 
466, li 

(4) C'nitsiiMcfion-Bburkiiy-,an- 

i-shiknu—nieanmp of. 

Where the Wapb-ul-aie ol a village gave a 
riphi of pre-emption first to shui kayn-i-slahnt, 
then to '.hiitayan-cl.-jaddi and lastly to 
khewatdaran, held that shiirhayan-i-ahiltitm 
was intended to denote relatives by blood and 
not co-shaieis in any sub-division of the 
malul Bahai Singh y. Mubarak-un-fitua,* 
5 A.L.J. .52=A.W.N. (15)08), 1C«S0 A. 77. 

Btam-ky, i;..j. Aifi) BcuKirr, 

lleferences .--Agia Pull Beftch Rulings 171, 
It ; 23 A. 2G0, D. ^ . 

(. 5 ) Wajib-ul-an—InterpretatioH of—m- 

tiqal - Conditional sale. 

% 

A wa]ib-ul-arz recording a oustein of pre¬ 
emption gave a tight of pre-emption in case of 
any Intigal of property in tho village. /fiZd, 



'’' ''• ' ' .■.', i;...''v;„;. 

/J-,* i,' -s:' Sv.> l,'''4v. !. 


^ ,if%u 'k of ,Miii^'-to 

'' ' '^1 , ’V * .!.< ‘ ’ ;.' 


tiideti~~8al0; of i 
' '^^(y'Hy^tJiKoUed-.-^F^^eiM'ikr' having 1 
*nort0a(f0~~:Pr<:peti^pr0-e>npt‘ 
^b%''^ def«r^nt~-Wh 0 tUm notice ^io 

•n^semrj^ ^ 

Ai#l)!?bt ot pite-tiinption is not « right of rc- 
purcitiiMie, )wt is nittiply n right entitling the 
prO<«ioptor to he subslitntwl for the vendeo as 
puQnd^aeibt, i»nd to htaud in his shoes in rospci t 
of ijill'fjie rights, and obhgdiions arising from 
the fiik}^ un^er nwhich he derives his title He 
0>4h only get'what the vendee hargeuied tor 

S? SO of the Registtatioii .vet (Til of 1K77( 
doOtvOOt protect a purchaser wlio puK based 
with hrjowledgc of an imrugisten d eneimi- 
turADeo; 


otJbip of pt'e-emi^}oh, suil^fi»t' feKst- 
|h; fhe’-soie propei!fieii“'pfEjfapd 
Bhaiton t^ersbad had lo .^'Adr »n 

eritry in the wo^h-tfi-or^ iwit^^ right 

of pre^dhiption.m those mahJ^^sdid; pjffc |ivb 
these proprietors any ahfihdr^ «''j|;o'.oontroi 
thoir own rights or the righfa' of'their suc¬ 
cessors over the property. T?he, Waji6~ul~arsr 
did not prove the aaistonbe Of a custom of 
pre-emption m the mahals in qUBStion.’ B- E. 
O’Gonor y. Raj Bhador, 5 AiL.^^/TO. , 

Sl’ANlaiy, C.j‘ASO BoRai'IT, If, ' ■ 

iieferewes —15 0. 20=^4 t.A. ‘127 ; (Ifjjld) A, 
W.N. 8<J : ,15 A. 147, 27 A. 602, it. 

* ' V ' ' 

(H) Petpetttal lease, no suit/or pre-ll»^?Uou m 
case of — t/ea.se mi a safe—@ m4& jiiaies Aet^, 


Wliersi therefore, a vendee imrebasi-, with j 
hotiOaot a print unregistered encumbrance .md 
th|p,'‘property is pre-empted the pre-eni])tor 
takes' subject tvi that moirgagi- even if ilie 
existence of that inortgag,, was enm-t.iled from 
hiih,>"TaJpal v. Oivdhari Lai, .5 lli.I 1)2 
A.W.N, (IfKW), 42-8 M.L T. 221- TO A. liW) 

I V 

'Sl'IVNt.WV, C.J. ASP BtjltKITl', ,1. 

^ (7) Wajib^ul-ars—One tnahal—Fa Jc< / pai It 
f\ fwh— Custom—Co nit act 

Alauria Barauli was sub-dmded In pciteot 
partition, into throe mahais; Mahal Ali Maahai, 
lilahal .Bhairon I’ershad, Mahal Slieo Dial 
Bam. Betoru partition the wajtb-ul-arz of the 
iilausa provided that, a right of pte-omption 
; oxistod m the following order tir.st to sharers 
desceuded .from ^ common ancestor, then to 
, o|i.«barerfi in, the village, thou to strangers. At 
' the time o{ partition, three ii ijtl)-ul’a}se-> were 
pceparod for thblifrremabails. The wjjtb-nl-ars 
for 'the mahais Ali Alaxhar and Bhairon Ber- 
shad, which jnahalfl liad a sole proprietor, 
rei^odu(]sed« the Wording of the mijib-ul-arSf 
of the undivided village, in a chapter, the 
heat^Og of iliilioh relferrad to the rights of sharers 
ip aiUiiAl. .j.ti the third mahai, which Imd 
InUEUevoutt sbareys, the wording of ^e original 
untjibful*0!i ^ras thodidikl^ and it was provided 
tbat a ti^^ jpra-qehpt^i in case of a trans¬ 
fer'' fey;,^jSidjJ^ii^ibr lyould exist ,,mu the 
foBcwia^eirWr : jar»> p^sharets descended from' 
a toawnoR'’aS^^^'^heh pattida#, then 
t(laNi«gfe«#'»' ifiihal Ali' Mashar the' 


S. V. 

Held, that no right of pre-emption can he 
claimed in respect of a perpolual lease, as such 
a lease is not a sate within the meaningof Oudh 

Laws Act Baba Baldeo Prasad t. Sheikh Ali < 
Husain, 1.8 0 G. .848. 

OlI^MIKIl, J.C. AND (laimS. A.J.C, 
i heferedte —H O.C 21, D. * 

(9) Custom —Wail er — Pie-empiar teoeivimj 
fromthe vendee mortgage-iuamy due to,Mm. 

« Held, that a pre-emptor cannot ha deemed to 
h.ivc yv«oed his light of pre-omption hy«VhpJy 
rtocivmg from the vendee mortgage-nionoy^due 
to him on the security of the popertt eahyect 
of the suic. Fazal Dad Khan y. SatlrAti 
H9 P h. H IW == 30 P.W, R. 1908^37 B.R, jlOH. 

.I'IUNstoM'I as’d Kknsjnotos, JS, 

' e ' ? 

ItefeiciKes-.^VSHP.'R, 1888; 164 rX,»h 1906 : 

2 A.L.J. 14.5 (1906),; 9 A. 2-84; fJiJT.B.’W, ih 

(10) Ptice to be paul A^^o-eniptwn' 

Hlarlet value-~d3otKt /jss^th. ' x'‘ 

Before a Court' prooi^Ms to ■ ' market 

value 111 pre-emption castis and to,Cql},uphn a 
plaintiff to pay'ths4f,>it,.wm| B«it()Sfy.4tts4U.|liM 
the ptice stated in thutidtied wa^ ndt, .fixed in, 
, good faith. Blit, wbsp^thia diiihl .ik^nuine, 

, thodgfe most of it is made kp’^bi i^iijeebat, 4|td 
the- land,^_yrhi'bh is d|ite,'ssh|^ is, 

' ‘ not tlse'i’ VBudor's unly,'j1li^t9t,^ud‘ W'is tldt in-' 

, solyeht, and thoru has, been' of "adjuet- 
mdtt^tif value; .ih,k ma'nnblf to-suit vendor and 



moEm m casks. 


m 




_[» ' !.v_j'r,,i.L»!'L. A-iLiMiL'i.. 


‘v^ V 




wi^thig oillf 0!( nil 
tflwjre w 


sumptia^ 

AJuAhta t£!07 

vM±,^ m' vM. \ 


JoitSBi^&’Asj)' ^’m&Ai.', M. 


EefereiMtB i’^^^'ViErxm; m P.R. 190-2, F, 

77 P,R, l9dl» j&.* • 

. ' , ^ 

(U) iWwwal fot iitU^^y remltn 

iit./o^urQ/ veitdee—IiPjht u//riv-iirnj>ii>r 
. to eh/oroi Uu covenant. 


*«#-• * 


A oonditito m A deed of sale, m whieli the 
vendor gnamiitoes his title m the land, holely 
to the ornginal vendee, and in which he aguee 
to compensate the vendee if disturbed, is purely 
a personal eov*enanl hy the vendor in j.i\ on r 
of the vendee, and does not, theiefoie, enuie 
for the benefit of the pee-cmpdir who succoeds 
in ohthiidihS ^ deoreo for posseasiou by pre-ump- 


tion. Santttae Khan v. Bhana, I41 P.H. 1907 
—93l\W.a. 1907 = 67 tMa.R. 1908. 


aoBKirEsON Asu Lai. Uhand, j.i 

i 

Beferences .—30 P.B. 1893 ; 56 P.B. 1899; «. 
P.R. 1902 ; 34 P.U. 1901; 93 P.R. lf)02,93 P 
R. IMG; 8 A. 776; 8 A. 86 ,3 .\. 088, £ 


t - 'r' 


Chaod, 18 ® • 

riYAMiilL. ^ ka' ’tIi V.. tt'' «1 l‘ • 


163; 190?, 


' OVAftK, O.J., 

Befemius '.-r'a) ^ P-»- aOP,^'i ISW,' 
i*: 95 P.R. I96l; 32 P.R. 1902 f 44, 
and 87 P.R. 1906 ; 7 A. .686 {F.B.), aulel' 21 A, 
874, R. 4 .,' , 


< U' 


(1.8) VeixU'c asttffiuny tfie irrtspetHy he/uris 
^mit fi^r 'prc-cmiflion~*‘Tr)m6fer6m mt nfttuie 
partwH—Freth mit against transfsScf'-^ 
I,mutation .4c#, Art, l0-.~A]^lv*nbihty. 


\ pio-einptai mstitnled a suit against the 
Vendor and sendee for pre-emption and olifeaia- 
ed a deoroc Before the suit, the land had 
(hx-ii assigned b\ the vendee toasertain persons. 
Held, that the proeinptor, in order tc 
bind the transferees, should have implenided 
them i!i the picvnms ‘•iiit, or should institute a 
Jresh Sint Sur-h a suit against the transfetews 
would lie .1 pre-om])tion suit and should b)s 
brought within the period of limitatton^pre¬ 
scribed 111 Art. 10 of the Limitation .Vet. 
Rauahan V. Makhan. 106 P.R. 1907. 7’i P.L. 


R. l'.K) 8 . 


.lonN.s’iuM;. j, 

JU’ferent es - ."26 P.K. iikid: 93 P.R, 1902 and 
46 P.R 1902. «. 


(1-2) Sate of agricultural lawl pr tot'll Uth 
May, 190.5 — Right of v.ende/f sujjorior undot 
the old .ifit but inferior under the new Ati 
of pre'emj 9 ito i~ I^iontm widet both Acts 
~~Act tv of W2, 8». 19 and 14—AH T] of 
l90St 8s, 9, 3, 4, II, m and <18 — (letiertM 
llfjIlaUsesAct T of 1898^ S. 4 (r). •• 

On the 12 itii',©«oember, 1904, vendor, a 11a- 
hajm,ahd not'^igi'icultatist, spid his half share 
in'IUbint/lAata to hie first cousin. The new 
Pre-auxptiou Aelf'll of 1905 came into fou-c on 
11th May, 1906. The pre-emption SUlu WHS 
instituted on the 16th March, 1906. 


IH ( Purchaset halving eiiml right to /rc-e'mi/# 
ii'ilh jjlaioMf joining in purchase with one 
haring infeiior right-- Ptainti^’s rufktaf 
jire-entphon. 

Where a purchaser of land and houses, who 
has otiual right of pre-emption with that of the 
plainti3, joins with himself in the purchase a 
person who has an inferior right, the plaintiff 
IS entitled to take over the whole bargain,' the 
sain being one and indivisible. Aellhra V 
Labhu. 48 P.R. 1907 - 81 P.L.R. f‘. 

W.R. 1907 (Sup.). 

(Insri'JOKJI SNJI JOHUS'lpMK, IJ. 


Held, by a majomty o4 two Judges of the Pull 
Refloh of,three, that the priorities given by 
S. 12 of thje -iRttoiab Pre^afaptiou Act II of 1906 
are applicAbj'eiih-a claim to the id^bt of pre-emp¬ 
tion with ^ferbttoe to a sale executed twfore 
the comim^^asenl Act ( 0 ). 

field, aliio^ 'the vendee had a supe- 

tiof rigl^t under the Pijpjab 

Laws Aetf, W ^ ||hi^ ,p{iB,'eittptor, the 

ekvingdOaute oil U of J9p§ pro- 

toots him agai|n^ fjpitt pttf-^ptox vi^o hAs supe¬ 
rior unde# ^0 ;4ct y. 


References —10 P.R. 1884 ; 94 P.R. 1895 ; 66 

P.R. 1896, F : 19 A. 148 (F.B.), Dies. 

• 

(15) Suit for—Limitation in smt9 bated on 
^redostire—Order absolute,, time to begin 
from- -Suits for j. re-emption btsed on a 
foreclosure decree passed <tn a ooniprom{«i|, 
maintainability of—Oudh haws Act, 38W, 
Chapter U—Limi&Uion Act, iS77, Seh. It, 
Art. 190—Transfer of Property Act, Ss 66 , 
ST a^id 93. * 

- • 

Held, that pre-emption olmld claimed 

in''the case of a decree for foreeloture passed oti^ 
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PiFe-4mptlon~'(Oo7i/t»2<«d}. 

oompromiw, mftcle in a suiij bcdught for safl^ of 
the mortgaged prppert}' on the basis of a ^m- 
plo laort^ge, ^ 

Held, further, that the limitation for a pre- 
emptiouifluit brf ught on the basis of foreclosure 
decree is to be reckoned from the date when 
the decree is made absolute. Apjun Singh v. 
Pandit I^hal Narain, 10 OX\ 374. ‘ 

d 

Chamikk and Saniwus, J. Cs. 

» » 

Beferewen .-^{a) U A. 405 , 24 A 17 (P.C.), | 

li. » i 

(l(i) Caim ofaclwn accrutntf m fathei’s life- 
ttine — Son's right to claim on death of 
father—Voluntary transfers—Bight of pte 
entplion pvef pi opei ty pi euiuusly sold. 

A ^right to bue for pre-omptu.n, v'liich had 
accrued to a person in his hfc-Lime, passes, at 
hiB death, to his successors, on thou inheriting 
his land. But .i voluntary transfei will not. 
pass a right of pre-emption as regards property 
previetislyscld. Faqir AH Shahv.Ram Kishen, 
133 T'.R. 1907 (F.B )-84 P.W R 1907 - 88 I*. 
L.R. 11X)8. 

Ci.AiiK, I'.J,, Rohru'isov vni) Srun Din, jj. 

Beferemes -49 P.R. 1901, 95 P.K. 1901, 

7 A. 535, JR. 

(17) Wajib-ut-ai c, consti uctiou of 

A village wajib-ul-arz provided that, in the 
case of a sale by a co-sharer, the first right of 
pre-emption ,wonld be in the iitonno brother ttf 
the vendor, and the next class of pre-omptors 
would be oo-sharers in iho village ; but the 
same wajib-ul-arz further provided th.it a 1 litidu 
widow succeeding to her husband in the absence 
of male issu^ would have full powers of sale, 
but would noil ho coinnetent to sell to her 
brother or father. Held that the brother of a 
Hindu widow could not as vendee fioni his 
sister resist a claim for pre-emption brought b\ 
oo-shaTers in the village. Kam Niwaz v. 
Dakho, A.W.N, (1908), 59. 

BaNKUJT and R1;CH,VB1>S, .rj 

(18) Suit fur pre-emption in a bbayachara 
Village on grdiind of relationship—Proof of 
special custom—Valug of chakwar majib-vl- 
arz—Doettmenf (ontaming custom of whole 
Tahstl tribe by tribe — Earlm and later 
wajib~]^-ture, conflict"between—‘8s. 31 {H) 

(b) and 44 , Act XVTlX>f1887 {Punjab Land 

' Itereiijw), , 


Fre*enjptIon-“{Co»ffo««(i). 

I \ 

III a suit for pEe..emptJon ol land in a bhaya- 
chara villago; the grodjids being the agnatic 
relationship of the plaintiff to the vendo| and 
his being a jaddi malU, wherea.s vendee is a 
malik by purchase, plaintiff, in onldr to prove 
that relationship helps him, should prove a 
special cu'fiom to that offoct. 

The chat war wajib-ul-a/ts is not, properly 
speaking, part of the settlement record, which 
lb a village pucord, and, therefore, no presump¬ 
tion of cqrrectnesb attaches to it under S. 44 of 
the Act (a). 

Kven if it bo taken to form part of the settle¬ 
ment record, the circumstance that it states 
the cubtoin of prp-eraptioii as tribal, whereas 
pre-emption is peculiarly a focal custom, de- 
piives the entry of all itb pienumpAivo value (5). 

VVheio a village' wajih-ul-ars states no cus- 
lom, but does not exclude it, the party alleging 
a special custom must prove it A document, in 
will! h customs are stated for a whole Tashil, 
tribe b\ tribe, inasmuch as it docs not deal 
with lights and liabilities “in an estate,” 
cannot be said to fall within S. 31 (2), cl. (6). 
Having, therefore, no presumptive value, it only 
helps to prove them, and serves as a guide to 
enquiry, but actual iobtances of enforcements 
of the tustoms stilted are necessarv. 

The value of .even a genuine ?«ajifi-Mf-orz, 
favouring relatives in the matter of pre-emption 
and standing unsupported by actual proof of 
cubtom, followed by a later wajib-nl-are, in 
wCiich the “ law ” of Act IV of 1872 is stated to 
contain the rule of pre-emptipu, is so small as 
to be virtually nif. Technically, the value is not 
nil (c), but oven negative indications, the other 
way, are sufficient to reduce its value to nothjng 
(d). Gnldad Khan v. Onl Khan, 44 P.R. 1907 
=*iS2 IM, R. 1908=111 P W R. 1907. 

JouNvroNi and Shah Din, jj. 

Beferences :—\a) 87 PfR. 1^06 and Civil Ap¬ 
peal 127 of 1899, B. (6) 26 C. 81 (P.C.), R. fc)< 
52 P.R. 1896 and 36 P.R. 1905, B. {d) 27 P.R. 
1893 ; 98 P.R. 1894 (F.B.) , 62 P.R. 1896 ; 78 P. ‘ 
B. 1904 ; 3,5 P.E. 1906 and 70 P.E. JOOS, B. 

m 

(19) Mahomedan Law—Pre-emption— 
i-mowabhibal and talab-i-istishad— Unrea- 

f * 

sipiable delay, a* question of fact-r-Actien 
fin- pre-emp^u—Claimants, co-sharers as 
vtey, 0.1 mortgagees—Deposit of mortgage 
money in Court by purchaser—Withdrawah 
by claimants—Waiver ofcltiwi. * 
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Pre-ciuption—KCoHitnTied). , Pre'eiDptloii-“(Co»iiHMed) 

The right of pro-ijIlaptioQ must bp exercised, } ITelS, aUo, that Art. 120 of the Lmiilation 
and the claims necessary to give effect to it must ; Act governed suits, against rival pre-emptors 
•be made with the utmost promptitude, and any • impleaded after suit filed (5), and that one 
unreasonable and unnecessary delay is to be | pre-emptor may implead another as a co- 
coustmed ,»s‘ an clectiou not to pre-empt, j dcfondaiil within tho period prescribed bj Art. 
Whether there has boon such delay is a ques- 1 120 Ram Parshad v Ganga rfatt, 20 P.B. 
tion to be determined upon the facts'ot each i 1908. 
particula'r case. 1 Hi t(> i 


The plauitiff.s, in this case, claimed the right 
to pre-empt by reason of their b.iviiig prcvi- 
ouslj acquired a share in tho propcity. Tlu-y 
had also obtained the transfer of a muiwshqi 
mortgage binding (ho sbarqj^tjio sale of nbich 
was lhco< casioii of the present suit. In the eouisi- 
of the suit, the purchaser, deleiid.inl, deposited 
the mortgage amount in Courtf and the same 

was withdrawn by the plaintiff 

• 

ZfeW,*thnt. until a dociee foi pre-emption 
was made the purchaser owned »th( land, atid 
had a light to redeem , and that the taking out 
of the mone\ by the plaintifis, as inortg.igeos, 
w.is no recognition of anything more than that 
.and was quite consistent with their claim to 
pre-empt. Baijnath Gaenka v. Ramdhari 
Chowdhury 12 O.W.N. 410 (P.C.) =10 Dorn. 
LR. 253=-7 O.L.J. 318 = 18 At.L J. 11G--3 
M.LT, 340-35 0 402 

Loiin Kobfutson, Loiiu C()i,i.ins \ni> Sii. 

Autiilr Wti.son. 

(20) liii'ai tlmmantsfor ite-einf/tion, —iVe- 
einjthve nghh eqibal—Right of claimnnh 
suing subssqwntly to defeat tlairnanl suing 
first by obtaiiing consent decree dm mg 
^pendency of the first suit—Jnmilatunnfoi 
suits against rival e-einytor's~lnvnta- 

ttoii Act, Seh. IT, Art lt!0~Superior dili¬ 
gence, efteci of. 

Where a rival claimant of the right of pre¬ 
emption obtained a consent decree in a suit to 
which plaintiff, the first claimant,. was not 
made a party, and the suit in wjiich the riv.il 
claimant obtained the cotisent decree was in- 
stituHod subsequently to the suit instituted by 
the plamtifi, tho first claimaut. 

'Held, that, the plaintiff having first filed his 
suit and thus ijjhown superior diligence, the fuet 
that tho rival tilaimaiit obtained the consent 
decree did not place the plaintiff in a worse 
poei^on than that which hepccupied when he 
filed this suit and that the plaintiff was entitled 
to a decaee. 

Superior diligence in suing constitutes eu|te- 
rior claim to pre-eiAption (o). 


; Jtefeieiices (n) H3 I’.K. 188^, /•' (J) 11 P. 

I R 1891, /'.* 

I • 

I (‘21) Sale i' f pi >pet ty subycet to pi en mptiov - 
Suit‘d foi yre-eniphon—Sale bi, migivnl t eii 
\ dee diiiiii'i 'pindencij I f suits to pre-enifMor 
ligi iitg siipervji i iijhfs —Ins pendens — Ap- 
I III abiluy of n'oiii me. » 

, A eerlfiin propc‘it\ sniqeit topie-cmptioii wai- 
; sold toJI. Aft I the s.ile two por«oij.s cliiiining 

I .1 right of pre-eniptioii seiJiii.iteD suc-d to eiifon*o 

their right-, liming the pendeue^ of those 
t suits, K, a person having a right of pre-emption 
I superior to that of the two foimei pre-emploTs, 

I also hroughl, a Sint foi pic-omptioii. Ills claim 
I was admitted and a legisieied salc-deod exeeut- 
1 cd In jn his favour K allowed his own .suit 
to lie dismissed in default .md applied to be, and 
was, admitted as a defendant in the former 
two suits. Thu Lower Courts decreed ag.uu8t 
K on the ground that the sale to firm was 
niade^ienfic'M/e tde 

Held that, tho dor time of hs pendens cannot 
bo i.illod in to defeat the claims of another 
I claimant whose right to pro erupt existed 
before thesiufs of the other eliuniants wore filed 
(«) 

A pie eraptor is in no worse position when 
asseituig his righl pnvatch than when he 
asserts il, hy suit (5). 

Ill I laims foi pre-emption, the right of any 
particular oiaimant is not prejudiced, qua own 
right by tho .issertion by another claimant of 
his own pie-existiiig rights. 

The doc trine of iis 2 rendc/is forbids tho crea¬ 
tion of new' rights over property alreadv the 
subject of •sail pendente hte which are calculat¬ 
ed to mjure the rights of the olaipant. It docs 
not. and could not, apply to the assertion of 
.rights which existed priffc to thoinstitution of 
tho pending suit (c). Mahmud Khan.v. Khuda 
Bakhsb. 26 P.R. 1908 ^39 I'.W.R. i;X)8 ^ 145. 
I P.L.R. 1908. * 

I iRobpWon and Shah Din, jj , 
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:'< WT^»tfe»« 60 <St)J)M'«gf ipi-igM of tmrchiiie 
h^kol^irf i» tUloff* enti^d iopre-omjjU 
' (tJUsr ^ro^tJi io. vill (»()0 purchasid subset 
qitenUp~~-fitnid boitgM first hst in s«ii by 
' p'S-^mptor^ ^dV.ft swjisrfijr nyht—Kffsct of | 
dtcrtt w* suit on lenders' posihon— j 
yfMher land sulbsdr\ueidly put •hosed, can 
be netaisxed bn ''Xich veiufees. 

GeVtitin vendees became landholders in .1 
vill^e by reaHon of a purchase made b\ them 
on -the iriib July. 1890. 'rhe\ also made ,1 
«ubse<iuent pi^rohaso in thi' \ illago on the 8th 
November,'1900. The plamtiP brought a smt 
for,[hc-eniptioii in respect of th( sale of th<“ 27th 
July,, 1890, which was demeert on 8ib Jaiiuarx, 
1901. The present suit was institiued b' the 
fIwntiff, on the '39th O. tober, 1901 for pre¬ 
emption in respect of the sale of Hlh ,NmcmlM;r. 
1900. 

//Wld that the oflcct ot the jne cuiplioi decice 
8„1-.04 was to divest the piusont iciulei.'' 

■of their alleged ownership of land under lilu' 
sale of 27--7—1800 and hi vest the s.nne in Ihe 
plaintiff pre-emplor as from 'tbe date ol the 
said sale {»«), that at the tune of the s.ite in 
•dispute the vendees weic not i.indholdois in 
the village in which the laud w.is situate lud 
that cunsequentlv the pUintid had a supeiu r 
right of pre-emption. Kehp Singh v Mahman 
Singh, iiS P.B. 1908=61 P.W.R. 190H 1‘28 
P.L.H. 1908. 

Hhaf Diji. j. 

liefefences. ( 0 ) 30 F.H. 1898 (Not-) f<'., 

4U P,B. 190'2, and 98 P.R. 1'l02, R- 44 P.R. 
‘l90S. I>. ' 

*^(38) \fajib-vl-arS~-()oMi nUwaof th» iiinent 
.^usiom or contract. 

,The ohaptor ol a mjib-ul-ar^ dealing, am. mgsi. 

• ot^ niatters, with pre-emption commenced 
■with a gB&eral heading applioablc alike *to 
relai^hs based uponnuustom or i^n coutraot, 
but (be special heading of the cla& relating to 
pie-^ption whs Dadur dar bob haul 
shafa.'^ ffsid that thi^imported a*oustoin and 
not a contract (u),’ . ■ 

I t f 

^etdi alWi (bat n'husi^im seeuring to cu-ahac- 
■ors a ngbl of i^re^jupMon at a Axed P^** 
bijjba', withbtiliyM^ lito the aotiiafc|piBe j^id 
i^'ft epslom the ehwlisn^t 


' Ksox, 

References';^(a) A.W.N^ pOOtK 808, P. (6) 
10 A. A2iaod A.W.N, (J887)» W,'referred to. 

(24) Refusal to pim}uxbe-^->d^^0pei;t^ offered to 
pre-etitplor bejirre aousjlrfbfwa df agi eeuient 
with vendee. 

Held that, in order to debar a person entitled 
to pre-empt a sale from exercising his,tight, ah 
opportunity must be given ^ him to purchase 
when .1 doAuitc -iigreomeut to parahase at a Axed 
pi ice h.is Wn entered into with a^stranger it is 
not enough to *offor the property to a person 
(Mititlcd to pre-empt before an agreeiS|£nt to sell 
has lieon enloi'od into with •a wrdj party. 
Hunawar Husain v KbIMilm All, l.WN. 
(1908), 9.1-6 A!L.J. 331..'^ ’ 

8'um.hv, i . 1 ., vsi) BiTRKin, j. 

flriPteiii,' -27 A R70. i' 

(26) dmi for—Ostensible m/vrtW', lieeree foi 
interltisiire, on a merlgnife b'f^'J^ansfer of 
RrupeOii Art. .S’, tl 

Held that, where a mortgagee foreclosed a 
shai c mortgaged tohimbv one who was mere¬ 
ly an ostensible owner, a suit for pre-emption 
brouxlit by a to-sharer against such a mvirt- 
gacco could not be defeated , 011 ' the ground 
that th(> uiortgagor was not the real owner of 
tlu> share mortgaged and that the morti;agee 
‘ 11 .id sneoeeded only by avaihng himself of 
the pSovisionsol 8. 41 of the Transfer 6f Pro- 
.pertv \CT SitaRam v. Sbeo Ppaxad, 11 (). 
0. 23 

(bivMipii, J. r ^ 

i2(il U'ajib-ul-ar/.—ConslrueUbH of ddeu<Mnt 
—Custom or eoHtract * ' 

♦i ' ' 

\ vilbige |siijib-ii|.ajr/ under the hiiadiug 
-“.V.S to the trausfih* of*^ property ,hy sale, 
moitgage, gift or Jnhuritmice, and practidli of 
pre-emption {rasm sf«t/a)’’—recorded as ftii- 
lowsAt present no portion of ,, tho riiare c»f 
aiiv co-shar.vi has been transferred by mort- 
gi^(e. Kvery co-aharor, yritb tbo''excbpli<»i of 
Mttsamtnats janiil-tun-uissa and -4iim-un-Dissa, 
w'hose shares are in the poase^op of Ahmad 
HuKtiu and Barkat*Alf, is at lih^ty to transfer 
the whole or jiart of bis iibare in future. No 
preemption suit has its yet been brought or 
demw. We agree that the oustmn of (he righ t 
of pre-emption should prevail in future 
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(Ayptnda jan ,'f<nkJma rawa^ liwi thafa ka- 
■^Uttisvr M^ld that this language ludioat- 
ed making of a contract aiuougs.!) the co* 
shaieta and not tho keeping alive of a pte-exiat- 
mg custom of pre-emption, Taeaddnq Husala ] 
Khan v. All Hniain Khan, A.W.N. 121 
-Sh.LJ.m. * • 

StaNjUMV, O.J. AND Kauamat Husain. j, 

^/gremse-A.W.N. (05), 16, I>. 

(27) Pre-emption —Wajib-ul-arz—Shank haki 
at—Malik —Oimer of resinned niu.tfi--''* 
Preference over co-sheeret’s in offm khata. 

The wajib-ul-arz gave a right of pre-emption 
to Ahank hakiat, if any, of,the malilMtis who 
sold their property. Meld, that an owner of 
resumed muaft (where that was rohumi'cl before 
the preparation of the wapb-xd-ar:,), w,t^ a mahk 
within the meaning of the xsajxb-ni-ni if he 
wasji po-sharor in the same iJtata with the 
vendor and had a preferential right over a sJiariK 
of a diderent khata, Hai^in Prasad v Manna 
tal, 6 A,L.J.302 =A.W.N. (1908), 142=30 A. 
329. '' 

Stanley, c.j., and Bukkiti-, ; 

Ae/erence.—(1881) A.W.N KW, P 

(28) J^ajib-ul-arz, comti uctwu of~Custom ot 
contract—Partition—Co-sharei 

Where &*tNfjib-ui-arz opened with a dcelaia- 
tion that the aemindars and khcwatdars, agreed 
that up to the termAhf settlement and in future 
to the termination of the next settlement thbv 
shoold abide by*the following cotidit)«ns and 
act upon them, and one of the conditions relat¬ 
ed to pre-emption, field that the record was 
one of contract and not custom 

Where a wajib-ul-are reoogmaed a right of 
pre>em]^on in favour of co-sharors debceiided 
from a common ancestor, and by reason of a 
subsequent partition, the pre^emptor, though 
descended from the Ikme stock as the vendor, 
h'Eiid ceased to hold any share m the mahal, 
portion of which was the subject of sale, semble 
* if the right recorded was one existing by custom, 
the plaints would be entitled to pre-empt. 
Bndh Bli^ y. Gopal Itai, 5 A.L.J. 539- 
A.W.N. (1908), 246. 

* STatnaSY, <5.r., AND ifARAMAT Hcsaiw, J. 

(2i) Inberett ofeo-oeet^anivt survey number 
sold by auction ic sainsfy mortgage decree 


Pre-«mptt0B—(Ooaftnued). 

against tt—Whether co-Wcu^ant can claim 

pre-empiufn regarding such ^property. 

The plainiiS vvas« joint sharer in certain 
survey numbers Vti Betar. Bis co-t3sst|t8 » 
mortgaged the fields (moluding his shares) and 
the mortgagees got a decree for sale of the mort¬ 
gaged property, and brought it to sale. The 
plaintii! sued to enforce his right of pre-emption 
in respect of the shares, other thatf his own, 
wb^ich hi^ been so so]4 by auction. Eeld that 
the lower Court was nght in holding that the 
suit did not lie, as it cap lie only under Chapter 
XVill of tbe Berar Land Bevenue Code, since 
in Berar pre-emption is a right created by 
statute, and a.s it did not apfioar that any provi¬ 
sions of the Code were applicable to tbe present 
ease. Maidabi v. Tejabai, 4 N'L.B. 138. 

liAri’EN, A.J.C. * 

(30) Plainli(l's title at the time of institution 
of the, suit—Title acquired by purchaser 
subsequent to the cause of action. • 

Held, that the plaintiff in a pre-emption suit 
must be able to show a valid and subsisting 
title at the timo when he brings his suit into 
Couit. 

Held, further, that a purchaser may use a 
title acquired by him subsequently to the origin 
of the cause of action as a defence against a 
pre-emption stilt instituted after his acquisition 
of the said title (a). Tahawwar Khan y. 
Hadtao Ram, 11 O.C 290. 

rifM.OIT, A.J.C. 

Reference —(n) 2G A. 389, H. 

(31) Vendee's reselling the property to one of 
the vendors before %re-eiiiption suit—Right 
of pre-eniptor, when the re-sedc is to a third 
party having superior right and when it is 
in favour of the vendor himself. 

Held, that, whenever a pre-emptor sues fqt 
pre-emption upon a sale, and it is found that 
before his suit tbe vendee has hranBfe^|od the 
property to'a third party, the test iswhether 
the pre-emptor has a superioa tight of pre-emp¬ 
tion in regard to the first sale as compared with 
the transferee, and that where it is re-conveyed 
to tbe original vendor, tbe pre-emptor must, 
succeed as the lormex canndt have any right of 
pre-emption whatever in regard lo the «alfr 
.. ^ 
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Ppe-cmptlon-^ Contintied ). 

which he himBelf maOc (a). Lachhu v Ma* 

he8hu» 134 P W.R. 1908.. 

.Tohnstonk and Cwttx, jj 

lUfbrtweH :-,(a) 80 P.E. 1888 , 02 P.R. 1879 
svnd 138 P.R. 1884, E; 27 P.R. 1874 ; 69 P.R. 
1898,73 P.R. 1898 , 98 P.R. 1902 at p 419.20 
A. 100 aud 25 A. 421, referred to and 7). 

f 

(32) Wajib-ul-ar-~Sale o« ''same j-naj ast 
paid by stranger "-^No t iqhi *inier • 

among different classes of,pre-emptors. 

• 

Where a ieajtb-id-ars rw oginsed a right of 
pre-emption ‘ on the haine price as p.iid by a 
iitrangcr ’ {Shaikhs Ohait), though it iiientionod 
different categoiiies of pie-oinptois, and gave 
sonic of them' a preforontial rignt olt others 
lieid. that the right to pre-empt aro^e only in 
the case of a sale to a stranger. Hapain Saran 
Singh V. Bidh Marafn Singh, .5 A.L.J. GOn 
A.W.N. (1908), 251. 

Stanma, c.j. and Banphji, ,t. 

Hefeience .—27 A. 456, H. 

(33) Suit for—Sale of n rcsvleniial huun- in 
Mohalla Dassini, Delhi City—Custom 
of pre-emption—^S, If, Punjab Jiavs Ait 
lff872). 

' In a suit for pre-emption lu respect of the sale 
ot a residential house situate in mohalla Dassan, 
Delhi City, held, that the eustoin of pre emp- 
lioii does exist in mohaila Dassan, which s .i 
portion of a sub-divi&jon which is called some¬ 
times mohalla Billimanan Bhagwanti v. 
Sohan Lai, 116 P.R IW 

RvTtu.AN vNt) Dai. Cmand, .jj. 

Heferemes -4:4 P.R.'l887 , 44 l‘.R. 1903,88 
P,B. 1905 ; 81 P.R. im >, 120 P. H. HKK.. 122 P. 
R. 1906, and 75 P.L.K, 1906, relied <>n 

(34) Plainti^ dead — Itejvesmialioe', can 
carry on smi based on < uslum—JtuJe of 

' Mahomedan Law—l^e-emptor’s right— 
subsisting on date of deeioe—’Second pur¬ 
chase by oendee—No suit for pre-emption 
— Vendee’s title absolute—Burden of proof 

The ropreisentative of t)j|o prc-eniptoi in a suit 
based upon the wajib-ul-arz is a co-sharer and 
can carry on the suit which his predecessor in 
title iristitated. The principle of Mahomedan 
Ijaw dpes not apply to ^ case of pre-oniption 
based on i.pistorof 


Pre-emption—( Conlin ued). 

A plaiutiil claiming pre-emption is not entitled 
to a decree unless his right subsists upon the 
date of the decree Where the vondeos purchase 
a second share in the property and no suit for 
pre-emption is brought in respect of-that share 
within one year, they are entitled to retain the 
share foriftorly purchased and in respect of 
which a suit for pre-emption had bi'Cn in¬ 
stituted 

It IS for the [ilaintiffpro-emptor, to show th.it 
a suit for pro-oiiiption in respect of the .seiiond 
>pur( iiiise had been instituted. Halkhan Singh 
Y Kashi Prasad, 5 A.L J 752. 

llANI I.MI, ( 

c 

(.35) Vendee owning small bit of agrioultursl 
Lind used as building site-sWhgther oonfeis 
right of pre-emption. See Act IV of *1872 
lPi:N.TMf Inws), yo 2, 109 P.L.K. 1908. 

f3(>) .Jurisdiction of Court to pass docicc for 
pro-ouiiition w'hcn the sum payable exceeds the 
Court’s po<‘uniarv jurisdiction. See Vm.i ation 
OF sin. No 1, 46 P.R, 1908. ^ 

(47) Agiiciiltural Lind given to daughter- 
Sale of such Lind b\ her descendant—Other of 
her desiendAiits not claiming pre-emption ul 
such land Heirs ot donor entitled to do so. See 
Ait n 01 ' 1905 (PcNjAB Pkk-kmvtion), No A-a, 
111 P.R l‘K)8 

(38) SuK for—.Pvopeiti in possession ol leii- 
ant, whether capable of physical possession. 
Sfc TuAiri'ATioN A«'T, No. 45, 63 P.L.R. 1908. 

(39) »KxfhAiigc ol parts ot*proporty liabte ti) 

- -dmiiig suit for—binding nature of exchange 
on prc-oinptots See 4 ot III of 1!X)1 (N.W.P. 
ANii < 1. liAN'i) Ri’.vi’NUI’). No. 9, 10 O.C. 36!. 

(40) Custom of pro-omption, recorded in wn, 

)ib ul-ar/. in respect of the transfer ol(a hagiat 
of a hisscd.ir applies only to co-parceners, and 
110 claim can be maintained in rospeot of the 
sale of ara'idari land. Sco Phactick, No. 9, .5 
A.L.T. 4 47 (P B). ‘ 

(41) -.suit for--Transaction, whethei sale or, 

mortgage—Transaction alleged to be eon trolled 
by some agreement—Agreement be fraudn 

lent and collusive—Effect—Extrinsic ovidenci-. 
geo Kviobncr Act, No. 25, 4 N.L.B. 11§. 

(42) Decree against purobasor in suii b> pre- 
emptor—Vendee’s right and vendor’s liability— 
Covenants bi vendor. See Vjjniwb and 
viisnuK, No. 3, 111 P.R. 1908.< 
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Pre-emption— (Conc2ud£fi), 

(4S) Pre-omptor must pre-Hmpt the wholu of 
the batgam between vendor and vendee or not 
at aU-*niu6t take pro-empted property subject 
to vendor’s liability. See PBi'i-nnmoM, No. fi, 

5 A.L..J. lli 

(44)—See also under Act II oi' UlOO (Pi n- 
jab), • 

(44a)-See Customs (Punj ui-Piui-rMi'TioN). 

Pregdancy. 

Dei'laratot'y suit that duiendaiit was not preg¬ 
nant at her husband's death, not maintain 
•iiblc. See El oBAitATOiiv SoiT.Nn. 1,121 I’.VV U. 
1908. 

Presidency Small Gause Counts Act. 

See Act X,V ok 1882 

Presumption. 

(1) - as Id Status from imifoiui payment of 
iDijt, atn-r iei,<>rd of rights published. See Act 
V lll or ]885 (UuHaAi, Tinancv), No. 7, 12 
(3 W.N. '.XM. 

(2) —.IS to AcaJ publication ot record .i- ic- 
quircd by S. 103-A ot Act V of 1S'I7 (P.irtiSion) 
—R< gularit\ ol proi ecdmgs of olb< i rcondiic ling 
partition. See Act V ok 1h 97 (ftkiTvioN), 
No. 2 18 C W.N. 9). 

(,t)—of law regarding ])t'ison in wlioiii pio 
peril 111 timiier on tenant’s holding vests— 
Right of tenant to cut and remove -uch i imbet 
See LiNunoiin and Ttnant. No. 1, nAl^.T. 
09, • 

( 4 ) < 6011 X 0 , at least, ol propeitv of piint bamily 
down to piesumptioii of vvhoh pro- 
pci ty bn ng ancestral. See Hinuu L\v. (Joint 
Family) No 4, 10 Bom T. R. 184. 

Primogenitare 

(1) Restriction oti nhenalion—Cto. Pto. i'lOd} 
(Act XIV 0/1882), S. i64—Leave of Court, 
'if to be express-rPremm'ptwn—Comjuomise 
• decree jelien to be set aside 

Wborc there is a custom ot primogeniture, 
there IS no lostriclion on alienation by the 
incumbent fvr the time being, unless a special 
custom is proved to the contrary (a). 

In order that a compromise may be binding 
upan a lyinor, the leave of the Court muij), be 
express, and further it must be arrived at upon 
the eiAroise ot judicial discretion as t^ the 
propriety of the compromise in the interests of 
the ihinor ( 6 ), • 


6h4 

Primogeniture.— (Ctfticluded). 

Where a decree was passed without .my 
judicial inquiry, 'jr iulding as to wliether the 
compromise was for tjie benefit oi the minor, 
although a formal order of sanction to file the 
compromise petition was given .in (Jflioial of 
fhc! Court who .cUd as the minor’s guardian 
ad litem 

Hold, that the dicioc was jnoperat'vc 

• 

Viheii the Court permits a (ompromisc, li 
must bo pfpsimi'id m the auscnoc of ev idcncc to 
th< (outiaiv that tt <gav'o due coii-.idor.ition to 
the matter (t) * 

Although in upfiial, a di'einc made u|^n ii 
coinprouiise lu a uu lu which a. mi'im was a 
Itiity, would r.i held to be mytlid as against 
. 1 . muioi, it could not, after it had hecomc imal 
and liccn .u i< d upon, bn sot aside, utiles^ it 
were shovvti lo be iiroj'idu-ial to the minor (6). 
Krishna Pershad Roy v Soraesh Cbunder 
Mandol, s C I. -T 27) 

lloi Mwooo \M> 6ii viti'i imiN, JJ. • 

Jlefereiuof> - (o) 22 'I. JS.l 2(> I A S.!, ii 
(fi) K) W K. 282.9 G. H10,7CW.N. <10, SO. 
I..J.2(.r., F 2f. B. Kfl 17 \. .1 $1 , -i'f M 10!, 
n. (c) S 0 L J. !1. }t. (d) 20 A. 'IS, 

Principal and agent 

(1) Suit for .us limits b> pi iik ipa? .i,gainst his 
,igcnt--Tjiin)iati"i Si^e .\i < m M's, .Ni' 1, 7 
Ci.L J. 27‘». 

(2) Agt'iit vv'lu. has to pay mone> to bis prm 
eii'al iniisr lollow him and jiaj where his pnn 
e,ip.tl IS See ('on'I. o i. No. 11 O I I'll 

(8) Ag< m d* living his .mthority from a 
written instillment- Duties of third party 
ileahiig with such agent. See M vittvi vkkviii* 
¥,vi l.iw No 1. 2‘( T.L K. 1. 

(4! Liability "f piineiji.i^ to pay agi nt sums 
du< on .toeoui't if w.igoniig contract Bee 
Wn.iJi.iM CoMiiV-,s, \o J, TO r.R. I'i08 
(P.B.) 

Priority. 

(1) —of other sli,art;i.s of joiiit estate, entitled, 
uinlei pariiitiou decree, to .leceive' owelty 
money from cfi-sii.iro! over uierlgagcos ol that 

» co-sharer's undivided sliare in joint estate See 
I'Mtniio.N', No. 4, 12 G.W.N. '178 

(2) Applicability of priorities given,by S. 12 
of the Punjab Pre-emption Act II of lOO.*! to a 

I claim to right of pre-em|)tjOTi* with jrefiTcnoe 
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Priority— (Conelud$d). 

to a sale executed bafpr^ tbe oommeucement 
of the Act. See Pisa-BMPTiosr, No. 12,18 P,W. 
B. 19D8 {F.B.). 

Prirllcfe. « ^ 

(1) Foundation of dootrino of—Welfare of 
society. See Libel, Ho. 2, 12 O.W.N. 1053 
(P.C.). 

(2) —attaching to doouments—Sucb docu¬ 
ments to be properly described for' identifi- I 
oatioii—Documents passing between a Company 
and ins officials after threatened suit not 2 ‘cr se 
privileged. Bee Evuikncj'', No. 3, 10 Bom. 
L.R. fsc. 

(8) Criticism Judge or Court how far justifi- 
able—Languitye which strikes .it the toot of 
all ri>8pect for the Court and its .lutbority 
amottata to contempt of Court. See Conti.,mpt 
Qv uoTfBT. No. 1, 10 Bom. L.R. 1040. 

j. 

(4) Pr|yilegedoommunuiation—Jlalicc, proof 
of. See Defamation, No. 1, 88 J’ B. 1008. 

Privy CouBoJl. 

(1) Question of fact and of aj^eciatwn of 
evidtneo — Evidence, .such as might justifg 
either V'iew —Court of review--Procedure — 
JVocfwe. 

Whore the question is essontiallv one of fact, 
and of the weight and oiedibihti of evidemc, 
upon which a Court of renew can never be m 
quite as good a position to form an opinion as 
the Court of first instance, it would piobably be 
cnemgh to prevent tbeir Ijocdsbips from iiitci- 
foring, it it should appe.u’ that there was 
evidence, such as might justify eithei view, 
without any clear preponderance of proliability. 
Patima Blbl v. Sheikh Ahmed Buksh, 10 
Bom. L.B. 50 (P,C.)=-12 C.W.N 214=3 M 
L.T. Ii0=7 G.L.J. 122-18 M.L.J 6-35 C. 
2T1-14 Bur.L.E.26(li 

liOHD Bobkbtson, Loiiu Collins and Siit 
^BTHun Wilson. 

a 

■ (2) Practice—Points not submitted to either 
Courts in ludia raised before the Privy Council 
—cannot be considered. See Mabuia<,i.,, No. 1, 

10 Bom. f,i.B. 41 (P.C.). 

(3) Practice of-^point not taken before either 
of the lower Oodrts, whether ean be taken before 
the Privy Oonncil. See Moutgaoe (Redbmf* 
^ion), No. 4, 10 Bom. L.It 126 (P.C.)* * 

(4) Whether appeal lias from Governor-Gone- 
ral's 'agent ib iBfao|)ji} to. See Abbitbation, 

No. 3,12'®. W.J7. S^PAS;). 


( Privy CoyncJI— 

(6) Where question of faot involved l^al 
eonsideratiwis ili every point in the. reasoning 
proceas, though hndisgt of Indian Courts were 
concurrent, the Privy Ooupcil eoqld review 
such findings in appeal. See Bko. Ill of 1891, 
No. 1,12 Q.W.N. 1095. 

Probate. 

(1) Probate—liegttest of life-interest—Legatee 
not entitled to yrobate-f^Amendment ap- 
phcation foi probate to include prayer for 
Letters of Administration not allowed. 

Where a ITmdu testator bequeathed li^-in- 
terei.ts iii the income of certain specified pro¬ 
perties in favour of his widows, and the remain¬ 
ing property m favour of his son, and on^of the 
widows obt<ained a probate in respect of the 
pioperty whose income was bequeatha*d to 
her. ' 

Held, that the widow, not being mentioned 
m the will, as executrix, either expressly or 
impliedly, was not entitled ^ the probate (a). 

Held, also, that as the son ha# preferable 
right to be appointed administrator of the* 
estate, amendment of the application for pro¬ 
bate could not be allowed to include a prayer 
for gr.mt of letters of .administration with atiopy 
of the will. Hehar Ohand v. Hassamniat 
Lachhmi, 73 P.L.R. 1908. 

. ♦ 

OflATTFiai, J. 

References —(a) 22 W.R. (Eng.) 874 ; 7 B.L. 

R. 563; 15 M. 360, and 19 C. 682, B, 

« <• 

(2) IF tU—Probate — Revocation —Locus standi 
of co-executor to challenge genuineness of 
totll. 

When a probate having been granted in the 
name of several persons as executors, one of 
them applied fo^ revocation on the ground that 
the will was a forgery and that he himself did 
fnot apply for probatq afid was not cited, and 
that the probate was obtained behind Ais 
back. 

J/ciif —That ho was entitled to have his name 
struck out of thwprobate, but he hhd no locus 
standi to challeuge the will. 8riiiat|i Bhosh v. 
Makundram Chuekerimtty. 12 O.W.N. ,573. 

ifuCLKAN, C.J. AND DoSS, J. ' *’ 

(3) Application for probate by 6xecator‘*a son 
—Discretion. See Aci V of 1881 (Roobatk and 
AdministbawonJ, No. 5,7 0.l‘J. 568. 
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Frob^e--'('Ooa<^!«!ed). 

(4)|kpplio&tion. *for estension ol probate to 
■whoi^of Bsitish India—Non-compliaooe with 
prelitainatiMi tenpjiired by Aot VIII ol 1803— 
Ellecf. See Act X of 1866 (Bxxjcession), Nq. 5, 
1 Smd L.R. m. 


(6) Application for, by official trustee—Inten- 
laon tp rencBmoe expressed in a letter—Snbse- 
-quent retraction—Effect. See Aot V of 1881 
(PllOBATB ANO Adminih’itiation), No. 3, 35 C. 


156.- 


(0) Pleader’s foes m appealh lu probate pro¬ 
ceedings shonld, aooording to a long standing 
practice of the High dRttrt, be assessed at 
Rs. See RonADBii’s Fkk, No. 1, 10 Bom. 
L.E. 1197. 


Probate and Administration Act 

See* Aot V of 1881 


Procedure ( 

» , I 

(I) Refusal of Coutt oj jitnl instance lu 
examine all tlie plaiuliff’s ivditems — 
Ajipeal ^ defendant decreed—Remand 

f Owing to the direction of the Coo i t of (irst 
instance only a portion of the o\idoncc a\ail- 
alile in support of the plaintiif's case was re¬ 
corded by t|;iat Court, which decieod the plain¬ 
tiff’s suit. On appeal^ however, the lower 
Appellate Coiirt took a different view of the 
plaintiff’s oyideiice and dismissed the suit Held 
that the plaintiff should be given an opportunity 
of pioduoing tlfe evidence which had not been 
recorded owing to the attitude taken up by tljc 
Coni-f of first instance. Pabitra Kunwar.Y- The 
Maharaja of Ranares, -A.W.N. (B)0B), 14U -5 
A.L.J 468-30 A. 367. 

STVSnUT, C.J,., AND KlUAMVl' Hl'SMN, J. 


Procedure— (Coaclttdrdl, ^ 

(S) Agreement by plaintiff to take oath or to 
have the suit dismissed—Failure to take Oath- 
Procedure to he adopted by the Court See Act 
XoF 1873 (Oaths),’ No. 2,17 M.L.J.648-3 
M,L.T. 98. 

• 

otee not in accordance 
with relief claimed lor in the plaint. See Gi\. 
Pi«). Coi>K, No. 236, 77 P.R.rl908. 

I ^ 

(7) Suit—Dismissal-'Appeal by plaintiii and 
doAmdant—Plaintiff’s appeiil to be heard first. 
If plaintiff’s objections well-founded, defendant 
should bo hoard. Seo Aj'Vkaij (Gkhi’.h.M-), No. 4, 
8 C L.J. 552. 

Profession tax. 

Sec Act IV OF 1884 (Dis’mfcT,MuHicii*ALi 
tiks), No. 1, 4 H.L T. 477. 

• 

' Fro forma ’ defendant. ^ H 

—joined as pLuntill—Added plaintiffNew 
plaiiitill " See IjImi rvaioN Act, No. 33,8 C L.J. 
280. • 

“ Promisee.'’ 

Who aie included uiidei—. See Contract 
Act, No. 1, 4 M L.T. 335 

f 

Promissory Note 

(1) Vijmis’tui j) note paijabU to utdet — Dts- 
counted wU'i a bank—Bank letunung the 
iiiite tu maker, it not being jiaia — Suoee- 
q ueni endorsement in blank and delivery to 
anut'iet without stnkimj out fust eiidorse- 
menl—Deliverij again to idainliff to enable 
him to sne njjon it—Whether jjIaintAff mas 
holder m due courseS .59, Re^otiable 
Instruments Act, J881, 


References .-~ll C.W.N. (Notes), p. xcii and 
A.W.N. (05). 266. R. 

(2) Speoial procedure being, provided for 
extraordinary extra-judicial methods of settling 
disputed claims—Intention of the Legislature— 
No other procedure to be followed. See Aiini- 
TRATios, No. 2.10 Bom. L.R. 306. 

(8)—of S. 5fil, C.P.O., applicable to appeals 
from orders., See Civ. Pro. Codh, No. 310, 
3 M.L.Jr. 248. 

* • * * * * . 

(4)—When objection to jurisdiction is taken 

for thJ first time on appeal—S. 16 (o), su^-S, 2, 
■Civ I Pro. Code—Refusal of objection. See 
JuHikMCtrios (G^NBHAti), No. 2^ 7 C.L.J. 152. 


A promissory note was given by the defendant 
to P.B., 111 connection w^h some partnership 
transactions ootwoeii them, on those transac¬ 
tions being brought to an end. I'.S. discounted 
the note with the Bank of Bengal; when it was 
not paid, the^Bank letumod the note to him 
He subsequently handed the note to one C.J., 
to whom he owed money, and wrote his second 
signature on the back of the note. O.J., handed 
it to his clerk, the plaintiff, m order that the 
latter may file a suit cu^it. < In a suit by the 
plaintiff against the ffbfendant to recovet the 
amount. 

Held that the plaintiff was not a,h<^der'm 
dne course of the note and did not become the 
possessor of it^or pousideration; the legal iiUte 
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Pibmisfopy Hote—{Confintt«tl) 

to it tvah ill the Bank of Beii^'aJ, >!nr-e the eu- 
dorsenioDt to Jt wag an eftrlorhemeiit in full, and 
there was no endorsement by it to anv one eiae . 
ID fall or in bfank. 

I 

jre/d,* also, t^at the pjairiiid bad iiorigl)!. at | 
all to '-no upon it, a.s lie did not proro hif^ title ' 
to it either (1) by noftotiiitiori, lor the note was | 
payable to order .ti*i tvas indorsed to ordei rind 
that eiidorsenjeiit yvasnot fetruft out. i note lu 
such condition could only be iK'gAtiatedf o\ | 
Midorgomcnt and delivt ry the 1,i't indorsee 
to order The title he ijcHDl.i.itien must be I 
taken to be that show ii by what was on tlie bac k 
of tht. note, and the lUtik of Bengal, not h.i\init 
endorsed it, either in full oi in blank the titli 
by ni'Rotiation* stopped with t (n). or {‘2) bj 
a.s,«ignmeiit, for C.-I handen ‘he note to the 
plal^tilT to enable him to nle 'int on it and the 
pia||itii} sard that he simply h'l d rhe < midoi 
the instructions of t' J 

'I'he iioti haying hc'cn djsunuiti d witJi <hc 
hank and tiie nidoisenienr not • oiitHinmg ex¬ 
press words restricting or .\cluding the tight 
offintbci negotiation, the oulorseiTii nl wm not 
for eolloc tioii, .is eoiitendi'd (/)) In ordei that 
a right of further nogotiatio i may he ie-.tnele(l 
or escloded in lespeot of .i promisson imto 
H. 50 of the Negotiable Insti unients Act, If-'Hl 
leqnires that an endoipeinciif must contain 
express words lo that effict Babu Goridut 
Bogla y. Ebrahim (Solainian) Esoof Ooopley, 

14 Bur. Ii.l{ ‘j,y. 

('..r ANo lity\! 1 

Jlejcie'ueit —(a) 10 C 1) N'.B ’bo, Ji ^5) 28 
M. 54c|, li. and iJisnis'^ed 

(2)— Neiioha''le, suit yi,~( i.ose hi a<Huu. 
aisvjiiment o /—inusi hi' iit ntiuq — TiaiiS- 

fer of hriiiiei Ip Bs t.lo ami 137 \ 

r 

In a suit h\ che plaiiitit'! oil .i negotiable 1 
pro-note, executed ni tj\om ol the uiaii.iguig ^ 
meinbei of his faniilj, it vya^ lield, (1) that, if 
‘the suit w.is regarded as one on the pro-note, the ■ 
suit uuist fail, as there was no encloi'scnieiit in 
pJaintifl’s favoui (a), and ^2) it the suit i>e 
regarded as ouc b\ the assiginu of the chose-ui 
action, then the issignnj,eiit most hi'm yvntuig ■ 
as required hy S, r-Ki 6f the Trunsfei ofl’roperty ; 

Act (6). I 

I 

In the fatter case, In 'eould not he legarded 1 
as suing on a negotiahh instrument, and, there- j 
fore would not Come within the exceptions in I 


Promissory Sott—{Concluded) 

S. 137 of the Transfer of Property Act. Arona 
chala Reddi v. Sabba Reddi, 17 M.L..1 
39.‘{=8 M.L.T. 7. 

4 / 

Bl'iNSON ANU WaU.IS, JJ, 

Tte/errncn —(a) 30 M. 88,{6)24M.f>64, 

R. 

(3) Suit by peisoik other than a payee of a 
ptumissory note— Payee being made defend¬ 
ant in the suit, effect of .— 

l .ndcr the Negotrabie Instruments Act, the 
only po(.ioii entitled to sue, on a pinniisaory 
note, IS the piyce, or the bolder. Any pci 
sou, othei than the payee, has no right ol 
suit thireon, whe'.her the same IS negotiable oi 
not. 

U 

The fact that the payee named m theiiotcis 
made' one of the,detendauts in tho suit dees not 
.dtejL the principal Subramanya Tevan v 
Arunachala Tevan, 18 L.J. 186. 

Wiiri'i, u J. ANii Mimjck, j. 

Hefei ewes —la) 2H Al. 205,30 A1 88, 

(i) —being the leoord of the loan tr.ins.ietioii 
- Right to resort to original consideration— 
Admissiinlity of oial evidence. See Emdinci 
.A cr, No. 16, r B.R. (IfW), Jrd Quarter, Ev. 6. 

(.5) Sint oil—Suit by assignee—Assignment 
not iiuide in fact—tUthas to i oifsider.ition 
h.ftcet See An- X or 1873 (Oath), No I, >1. 

LT 16.3 

• 

(G| I * irtioK to note agreeing tliat, on prou^cssor 
e\ecu1ing bond for the amount due in f.ivour of 
third part), promisee will cancel rioto—Validity 
of «ueh arriuigement, irresiieetive of payment 
by thud paiti to promisee—Assigiiiuent of 
promissory note without endorsement. See 
Civ. Pito. Com , No 1. 12 C.W.N. 1102. 

(7)—handl'd to usufructuary raorgagei', dispos¬ 
sessed origiiiallv under S. 43, Act I of 1902 
(ATadras), ou being restored to possession .rffcer 
yvard's death—Effecd of pro-notes not liomg 
endorsed—Operation of law. See Moiwciauii: 
(Uscriti’eTTiAny), No. 4, 4 M.L T. 341. 

(8) See AIoktciagk. (KguiTAiiOlR), No 2, 14 
Bur, L.H. 283. 

• . • , 

Profieriiy- ‘ 

^1) Right of every persou to use his psoporty 
as he thinks fit, irrespcctuo of others’ suscepti¬ 
bilities, without infringing th« law of the ‘land 
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Property—(CoftcJuM). , 

d rightt of others. Seo I'rBi-ic Niisanci.. 
No. 1, A.W.N. (1908); 64 

Propinquity. | 

Ti'xts o> prccodonts ai»seul luidor tht* D.inh- 
lihaga Ijavf—Theory of—and miturai love <uid 
.iffcitiOn as propounded by Vignaneswara and 
wnterfa ol orthodox school ol ITindri l.aw to be 
rosorti'd to. See Jlmnii IjAw (iNur.iiiTANt'r), 
No 4. 12 C.W 511 

Proprietary Estate’s Village Service Act 

See An li OH 1894 (Ma'^uas) 

Prostitute. 

Lease of bouse to prostitute—Public policy 
coutrgivened—^Agreement imuior.al St'o Gon- 
■1 BAr'i’ Act, No, 10, A W.N (1908), 28S 

a 

Protection of Judicial Officers Act. 

Sw An XVIIT or 1850. 

Protection of Property Act, in cases of 
Succession. 

See Act XIX of 1841. 

Provident Funds Act. 

Sot Acr IX or 1897 

1 

Provincial* Small Cause Courts Act 

Soc Act IX or 1887 

Public Demands Recovery Act * 

*8<'<' Ac'i 1 or i89.') (Ui.m.m ) ** 

Public Nuisance. 

(1) Aill'Mg of cows by Mufutmiuwlans —.('(O- 

tom. 

Acts oalculatecl to offend the soiidimiiih of 
<i class do net ncc.cssarjli ainount to a piiotic 
nuisaiue « • 

• 

Kiider curtain linutatiaiis, the slaughu •‘iiig 
of knie by Muhammadans is not illegal, it. is the 
legal right of every person to make' such use 
of Ills owi» property, as he may think fit, pio- 
vided that, in'so-doing, he docs not cause real 
injury to others, or offend against the law, e%en 
thougfl^ ho may thereby huit the su'jcepti*- 
bilitics of others. The right of Muhammadans 
to sthughter kine is one to which t^ey ^ro 
legally entitled irrespective of custom, and it is 
oiiW when thef abuse the right that it-, ever- 


Pttblie Nuisance— ^otteludef/). 

cise can be interfered with (a). Shahbaz Khan 
T. Umrao Puri, A.W*.N. ( 1908 ), G4—5 A.L.J, 

147=7 Or. L.J 881=30 A. 181 

« 

StaNLKA, U.J. AND BuKKITT, J. 

• • 

liefereitces . —(a) 7 M. .')90; I'i IJ. 4.30,10 A. 
44 ; 10 A. 150, 17 0. 852,25 W.E. 72 and 2nd 
App. No. 1028 of 1881, All C., (Urircp.), 
ref cried to. * 

Public servant. 

♦ 

(1) Act of, ID ctosnig iirigation canal— 
authorised by st.ii,uto—Tortious eviction—Suit 
against—Right to withheld tout. Sue Eand- 
i.oiiu AND Th.nam', No 25, I S.L K 244. 

(2) Cuiitiait with public suriaut—Coufiict 
with public duties—Goiitr.iot void .8co Con 
' lUACT At r, No 1.5, IS r.W.N. 59. 

Puffing statements 

—, if fraudulent. See Coi'Miii.ar No. 1, 12 
O.W.N. 75 b 

Punjab Courts Act. 

Set-At-r XA’lll OH 1884 (Plnjai') 

Punjab Laws Act 

See Act IV oh 1872 (Pia.iai.). 

Purchase money. 

Suit hv ventit • to enfol'te piiMiieiu of pur-^ 
cli.isu money by s.ilu of piirelnised pioperty, 
mituieof. See Limit\T ioN At t. No. 7.5, A.W. 
N (1908). 7i 

Purchaser. 

(1) I'oisoiial 1 ovtTiant for title by veudoi in 
t.i'.our of vendee—Right of pre-emptor to cti- 
foite the cotenant Sue I’iih.-h.mi’tion. Nti. 11. 
141 1*.R. 1907 - 98 PW.R. 1907-.57 P.li.R. 
1908 

(2) Contract to sell inmiotoablc properly— 
D.images foi broach of t on tract—Contract 
Act, S. 73. Sea DA.MAf.H.s, No 1, 9 Bom. L R^ 
1087. 

{t)—of a poi tion of an occupancy holding, 
right of, to make a deposit, under S. 310-A, 
C.P.C. S(-o Civ . Puo. Codk.'No, 206, 7 C L.J. 
282. 

(4) Right of purchaser.of property at execu¬ 
tion-sale—Property subject to a mojtgage, but 
not mortgage executed by the jiidgmont-dobtor. 
Sec Deckkb, No. 6 , 35 0. 877. , 
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VuKhtaet—{Concluded). 

{$) D?e*«i 3 aptioij—Plaintiff’s title at the time 
<of metitatlon of tbje suit—Title acquired by 
purchueer subseqaent to the cause of action. 
See pBB-KMPliox, No. 30," 11 O.C. 290. 

(G) Soo Vkxdok and Vkndbe. 

" Potra Paatradi Saatan.'’ 

—, meaning of. See Oonstkaction (ok I 
Dkbuh), ]Jo. 1, 7 C»L.J. 291. i 

Pyatbalog. • • , ! 

—, moaning of. See Oipt.^Nc), 1, 14 linr. L [ 
B. 30. ‘ ‘ i 

i 

Raekjfent. ' 

-and net produce, relation between See ' 

Mesne Pbopits,No. 1, 12 C.VV.N. G.'iO. 

Railway. 

« 

Claiip for compensation for short (leli\er\ of , 
goods—‘Notice of claim on whom to be served— ' 
Service on Traffic Manager—Whether notice 
should be physically thrust in the hands of the i 
Agan#. See Act IX or 1R90 (Raj i\ svs). No 1, 

IS C.W.N. 24. 

Railways Act. 

See Act IX or 1890. 

Rateable distribution. 

Decree-holder applying for execution befotc 
realisation—^Bight of his representatives to 
rateable distribution. See Ci\. Pko QpoK, 
No. 360, 3 M.L.T. 249. 

i 

Ratification. 

(1) Where transfer is void al) miiw, whethei 
subsequent ratification can validate it. See 
Mahomkdan Law{Guajii)IAn), No. 2 ,11 0.0.1, 

(2) Applicability of term only to acts done on 
ratifier’s behalf— Recognition of this rule in 
Contract Act, S. 196 See Hindi. Law (Alisna- 
tiosJ.No. 18, 12 e.W.N. .393. 

(3) Conditions under which doctrine of ratifi¬ 
cation ig applicable. Sec Hindu Ijaw (Bkvku- 
KIONKIIB), No. 6, 8 O.L.J. 458. 

Reasonable time. 

—fat appointment of legal representative. See 
CoNTBACT Act, No. 1, 4 M.Ii T. 335. 

Receiver. 

(1) Ap^ointnufnt testatneniary ttdt — 

Validity af rtifj /or dharmartli. 

A rooeivor sbouid not. be appointed in a 
testamentefiiy buit to ta|e charge of property 
in the hands of a defendant unless—(a) there 


Receiver—(Co.iftnued). 

g 

IS a fair probability of the* suit sucqaedmg : 
and (b) there is an allegation that the defen¬ 
dant IS wasting, or about to waste, the property 
or IS incapabld of managing it; and (c) there 
18 some proof of this allegation by affidavit or 
otherwise. 

Wheu' the bulk of the property is to be used 
for dhiumaith, it is doubtful whether such 
provisions in a will arc capable of being carried 
out, inasmuch as dharmarlk covers an infinity 
of purposes. Kesar Devi v. Partab Singh, 
39 IM{. f9as--=91 P.W.R. 1908=185 P.L.R. 
1908. 

JnilNSTOM , J. 

( 2 . Lcasii--A}^lu;atioii lu set asuHt — Sum- 
marij jui isJtUiou —Pro interesse suo—■ 

Iti'uirer’s account — Action — \‘racttce, 

c 

No summari order can be passed to sot aside 
a leasi' already executed and granted by a 
Jlooeivei. The proper remedy of the aggrieved 
paitics I-. to lustitute a regular suit to set aside 
the lea-.e .igmist the Receiver and also the 
lessee, if it is alleged that the lease was Obtain¬ 
ed by ooJlusion (a) 

( 

No Older t.an bo made against a lessee^from 
a Kecouer foi arrears of rent or interest in an 
application in a suit. A regular suit ought to 
be instituted to recover them. 

'rb(‘ claims against a Receiver for giving up 
ill reals of rent or interest, due under a lease 
granted liy him, are matters which cannot be 
dealt with lu an interlocutory application in 
the suit. 

• • I • 

QuOAtc —Whether the Court can go iqto 
such matters on the passing of the Receiver’s 
accoLiutb, 01 the parties must file a suit in 
i respcca of them aginst the Receiver. Kriita 
! Chandra Ghose v. Krista Sakha Ghose, 12 
C.W.N 1023. 

WOODKOKKE, 3. . 

Itejoence — (a) 15 C. !!63, D. ^ 

(3) Appointment of a receiver—mif to be 
made without special reasons —Bona fide 
posscssot mth legal title. 

• 

The appointment of a receiver*is entirely in 
the discretion of the Court. But the power 
ttf appointment is pot to be exeroisefi as^a 
mattlfr of cour c, but should be used ^ith the 
gmtest c‘.ire ^.id caution. A good prima facie 
tiTO bliB to be made out before an order for the 
appointment of a receiver can be granted («). 
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BeoeiT«r— 

The step of appftnting a receiver should not 
be taken without special reasons, particularly 
in the case of a bona fide possessor with legal 
title.* Patties who have acquiesced in property 
being enjoyed against tbeii own alleged nghts 
cannot come to Court for this fotm of Teliof(ib). 
Nga Kyi Maung v. Mi Sin, U.B.R. flOOS). 2i)d 
Quartl'r, Civil Procedure, p. 17. 

Twomet, 3, 

References (a) 5 A. 556 and 22 459, F , 

and (6) 6 C.L.E. 467, F. 

(4) Piineiples relating to tJie a^ipointnicnt of 
—Proof of nmmanitgetnent iifcasary — 
S 503, C.P.C.— Svit againHt a tenant for 
life. ^ 

The appointment of a Receiver undei S. .>03, 
0 I’.C., is not a matter of course Though 
S.603 gives a wide power to the Court, that power 
mast be exercised with a >.ound discretion on a 
view^cf the whole of the ciiciinist.inccs of the 
case, not merely the tiroumstancesnlnth might 
make the appointment expedient for the protec¬ 
tion of the pioperty, but all the circuiiist.mces 
coDUCCted with the right which is asserted and 
has to he established. Unless there is proof of 
violent and wholesale charges of waste and 
malversation against a defendant in possession 
of property as the tenant for life, a Receiver 
will not he appointed. Jiwani v. Labhu Ram, 
107 P.R. 1908. 

RtmuAN, j. 

References 5 A. 5bl; 15 C. 818 ; 7.4 P.R. 
1902, rebed on. • 

(5j Suit againSt reccivn—T.e.ivc *i!b sue 
whether necessary See Vlll op 1805 
(Rest Recoverv, Madius), .No. 8, 17 M.U.J. 
483. 

(6) Decree holder attaching two decrees held 
by judgment debtor against third parties— 
Power of Court fU appoint recei*Jer to realise 
amounts of decrees under attachment. See Orv 
Puo. Code, No. 206, jf.W.N. (1908), 164. 

(7) Suit for a scheme of management of a 
•temple and for appointment in the meanwhile 
of a receiver—-Poivet of Court to appoint leceivor. 
See Oiv. Pto.Code, No. 54, 4 M.L.T. 88. 

(8) Appointment of receiver by High Court 

pqpdind^ appeal—Power trf Subordinate Court 
to give directions as supplementary to *those 
given* by the High Court. Ree Cn. Pno 
Code, No. 267, 4 M.L.T. 268. * * 


SeeeiYei^(Ccmdudedp. 

(9) Eecomraendation by Subordinate Judge 
to District Judge as jio the appointment of a 
receiver—Refusal by the'^atter to appoint— 
Right of appeal. SetfCiv. Puo. Code, No. 270, 
lOBhm.L.R. 1087. 

• • 

Secord-of-vights. 

(1) Application to correct entry made before 
amending Act" of 1898 of Bengal Tenancy Act, 
1885—Referenic to Civil Court uiiderwmeiidmg 
Act validj though proceedings commenced prior 
to passing of amending Act. See ActA'III op 
1885 (Bekom. TEfiAncYj, No. 23, 12 C.W.N. 
987 

(2) Suit to collect or alter cntiies ir»—not 

muinlamabk—Recourse to be had to special 
remedv proMclrct in Ch X, Bengal Tenaiu y Act.’ 
Sec Act VTll ok 1885 (BenoaU Ti na.vci), 
Mo. 21, 12 C.W.N 1032. , 

Refund 

(1) Post lessee dchvfiing possession of land 
to subsequent lessee on psym^ont of compensa- 
tion—Such lessee afterwards becoming eiftitled 
to restitution of land by decree of Court—refund 
of compensation money by such lessee whether 
.1 condition piccedent to his obtaining relief by 
wiiy of Kstiiution See Civ Puo. Code, 
No. 200, 18 M.L.J 39. 

(2) -of money ten Used in execution of a 
decree aftei wards reversed on appeal—Remedy 
vvhe|ber by sinter application. See J'lxEr'VJ- 
TioN OK uKcuKE, No. 10, A.W.N. (1908), 206. 

Registrar 

—of High Court whcthai empowered to grant 
Ic.iye to institute suit under cl. 12 of the Letters 
I'ateiit, 1865. See Let. eus Patent (Caucotta, 
1865). No 1, 7 G.L -1 *441. 

Registration 

(1) Cotupomise petition, constitutmj a Lease 
and filed m a ci tmtnal yroeeedmj — Regis- 
h atton, tf necessary. 

Plamtiil sued a tenant for increased rent on 
the basis of a petition of ccmpruiiUBo filed in a 
criminal proceeding, yvhich resulted ui the 
yvithdrawal of the proceeding, though no order 
was passed incorporating the terms of the 
petition. . 

Held, that the petitidif was not admissible in 
evidence without registration. 

If the ’petition had been filed in a civil pro¬ 
ceeding and bad been followed by mi order pr 

3763-65 
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Begl»tra,tioa--{Concludcd). 

de<^ree which embodied directly or indirectly 

its terms, then it would hot have been necessaiy 

to have had it registered (a). BiraJ MohinI 

Dassi y. Kedar Nath Karmokar, riC.W.N. 

854 _ H u J, y0>=.-}5 C. 1010. 

^Iaci.kan, f.J,, AN!) Doss, ) 

Refereua-s .—(ft) 8 t;.\V.N 48.5 , L R -26 1 A 
101, 22 M .508 ; flO 0. 78fi, and 1 ('. 1 < J JS8, 
referred to 

* , 

(2) Kllcet of, on lailiin' id pilot inortgjgee 
to got pOBW'.^ision of titU de(!ds--I)el,i> ni. See 
Tuansuch ot Piion Ki’\ Vci.No If), 17 H.L J, 
49<), 

• 

(3) Triuister ofineperty in lieuofdowet debt, 
being sale, (ouldoiily beeflMteO In delivei) ui 
registered iflstiunient. See 'Mihomi'im^ Law 
(D owKit), No 1, 13 U.W.N H50 

(4) I liregistered le.isr*. wheie leijisii.itioii i., 
tiecessary- \diiiissilnlitv in ovideiin See 
lii'Asi., Ro. 1, 10 hem 1..R. 1116 

Regfatration Act (III of 1877) 

(1) Seciintij bond ;i%ieii tuidet Civil I’loee 
du/c Code, S .'i-Ci—Tunisfer of Piujieiti/ 
Act, S. of) — Ord( f ncci'iifiiir/ “ccintti/ 

A socurilv bond, whoieln immrne.ible pro¬ 
perty exceeding R.s KX) in v.ilin was pledged 
to the Uomt It was signed bv the obligor <iiid 
atlestt'd In two witucsi-es. The Court endorsed 
thereupon the word" “sccuiitv is .leoopted. ’ 
Under these i ireuinstani e^, it was i ontendedtliat 
the deed did not reipine registration. Held the 
deed fell under S. 58 of the T/.msfer of Properh 
Act and required registration under S 50, .is 
amended hy S 3 of Ai t VI of 1001 and H 17 of 
the Registration \ct ‘Jfeld, .ilso, the words 
“seeiiritN isai-cepted” ineioU meant an intinia 
tion by the Couii ihat the pro[)crty given as 
security was snflicienl for the purpose NagardPU 
Sambayyav Tanjatur Subbayya. .3 M li T. 
317 31 M.330 

RkNSON AM) Ah MW), ,11 

• /fe/cieures —32 C. 404, }<’ 13 H, 1 , iq Jf. 

201 , 22 M. .508 and 20 171, Jt 

• 

{‘2) S. 3—Standing timber—.Moveable pio- 
portv—Ss. 3 .ind 4, (Icncral Clauses Act. See 
Air VIM or 1885 (Hkvak), No.‘24, C.L2. 

152 

{^A) Deed iroeid^iig mode of jJaitituin of 
immoveable y.operitj-nf Uie value of Lin. 100 
to to* ao^uirm tn future—Kjtplauaiion of 
I louse (b) of S. ir of Art III of 1877— 


Registration Act (HI of 1877)— (Conhnued). 

“ Vented " and “ coutmgeni ” defined- 
Transfer of Pro]^rt'S fE of 1883, Sk to 
and 21—Aijreeimitt titadmimble^—Orai 
evidence harted —S 01, Indtan Hvtdevce 
Act. 

Held, |hat, in 8. 17 (6) ol Act HI of 1877 
the elause, “whether m piesent or in future 
belongs to the Imnoh of infinitives preceding it 
and not to the nouns “ right, title or interest." 
consequently the “right, title or interest,” 
whether vested or contingent must be a present 
and not a future, right, title or interest. 

Jdvld, also, that a deed prescribing the mode 
of partition of certain immoveable property ot 
the value of Rs. 100 or luorc, to be acquired in 
future by the parties thereto, does not fall 
under (.1. (b) of K, 17 of Act Ml of 1877. 

Held lurthot, that the delmition of Aested 
and contingent'” given rtspoitivcly in Ss. I'J 
and '21 of Act IV of 1HR2, are applic.ablc to 
these terms used in S. 17 (b) ot Vet III of 
1877 (a). 

Where .iii agicomeiit is inadmissible, oral 
evidence is liarred. Bhan Sinjh Y. Thakar 
Das. 89 P.K. 1908 --- 145 P.W:R. l‘K)8. 

Cl.Al.K, ( .J. ANP OllBVlS, J, 

Jicfereiiies -lb P.R. 189,5 . 82 P.E. 1884 , 
150 P.R. 1889 . 30 R. 104 , 30 C. 1016. II. 

(4) S. 17 — Mortgage-decree for^lis. 100 n> 
iq>?mrds—Sale bo imtegnlered deed — 
Valihtij —Oic Jbo. Code {Act .YJro//8,32), 

^ Hs. Slid and /idU—l'tcfet^ing a second ap¬ 
peal against pa, I u>'- against uhovi there 
has no appeal — Appltc&.tioi u> make pu) 
ties to appeal after cipirg of tune. 

A moitgnge-decree lor Rs. IfK) oi nioie ih 
assignabli with.mt legI^tration (a). 

The v.iliditv of an .isugnment ol a decree 
cannot lie tiucstioiied after the assignee has 
Ije.'ii pl.iced on the reeord as siilistituted doctee 
holdci 

« 

A lesponduit should not Ik* placed on •the 
leeord undei S. .559 of the C PC., after the 
time for appealing against him h*is expired. 

In a second .ippeal no dec.reo can bo passed 
against a respondent against wjjoln there was 
no first appeal. Sam Ratan Chuoherbutty v. 
Jogesh Chandra Bhattacharya, t2,C.VV.N. 
'625* • . • 

Mitra and Oaspkksz, J.T. ^ 

References ~{a) 23 C. 450 , 6 C.W.N. 5. 
follomd , 9 C. 839, con'ndcreii'. 
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Registration Act (III of 1877)—(Continued). 

f 

(5) iS. IT—hiwe'jiatered deed of jpattitjon, 
evidentiary valiwof—Ruit based on un¬ 
fettered document inadmissible tn eoi- 
dem e, effect of aditmsum of defendants, , 

II ife no doubt the polics ot the Tjegislaturo 
that ail documents .tfieuting immoveable pro 
porty should be registered. Documents, to bi- 
admitted iti evidence of 40y tninsaotuui affet t- 
ing iiiiinovoalile properties, roquiic rcgislratHuj. 
An unregistered deed of partition is not .id 
missible in evidence to prove tJue trail sat tion iti 
so far as it atlects tho nimiovoable pioperi.ies 
divided among the parties, oui it is admissilile 
to pro^e that tne co-paiceners therein refriied 
to h.ive beeome divided nienibeis 

Sneh doiiimeiil is .ilso adi)iissil)!i' to prove 
tho arr.ingemeiji come to regarding moif 
(«). * 

The lulmihsioTW oi the llef^udnlUs do not 
make nn. unregistered document admissible .is 
oiidcnce in so far as the immov(>able piopi'ttv 
is concerned, iioi eini socoikIiHV e\)deiice be 
given of Its contents, but \tta deeree mav 
be given on the .idmission ot the defend.nits [b) 

S. A. Sabramania Iyer v Savitri Ammal, 

4 M.Ii.T. :{51 

SANhAin.s Nmji \si>I’i\iii\ ,ii 

lieferenccs —(«) 1") M. H Ui J' (b) ) Ai II ( . 

R. 342, 11. , 

((») S, 17—JiKiieicil pioteediUHs .on^iMiiig of 
pleadings filed by thcpailics—■Oidci'- m.ide 1)\ 
Couit—Whethci section is applnable Sei 
(jOMi’uoMTsr, No. 2 7 C L 1. 4!)2 * 

(7) S. L7 (o)—Jnte certifwak i/ianU'd by 
ColleLtm—StUc oj “ Ji. ilas'," lawh - 
Transfei of title—Itcjistratwn 

Sale tortifieatoa gi.iiiU'd b_\ the (‘olloLtoi m 
.lecoidancc with the Rules issued by the Bo.ird 
of Revenue after tho sale of “R, elass" orsurplus 
lands aujuired by Government under the L.iinl 
Aaqiasitum A< t, .U(; suf]i<iiciil in tliemscl\es to 
traaefer the title from the Guverument to the 
transferee, and S. 17, el. (o) of the RegisliaUori 
Act IS authority for the proposition th.il such 
certificates aie suflioient to vabdate tho ti.iusler 
of title to tte, transferee without being legis-^ 
tcred. Sarat Chunder Roy Chowdhury v. 
Jatindra Nath Hukerjee, 3.7 bl4 

t • * 

Bui.ifv, j, * 

(8) 9. 17 {b) —S. 59, Transfer rif Fropeijv Act 
—Test to f»o applied to boo whethor mortgage 
deed *requiros ondoes not inquire registration. 


I 

Registration Act (III ot mTl~(ConHnued). 

See TiiANSPi'K m PiioPKim' Act, No. 2S, 1 N. 

L.R 8(.. 

(9) S 17. d. (6)-rMortgage—Munition ot 
niimns objeetod to—Compromise, varMug terms 
of registered mortgage deed—Si*it for uodemp- 
tion—Admissibility ut compromise deed in e\i 
deuce—Terms of rogisteiod moitgage deed e.m 
be varied only li\ icgisternd inslinnient See 
Fhiimsei .4tT. No. 21, .7 A h..l 717 • 

(I) 1) b, J7 [d )—Whothei uiiiegisteied dreds, 
evitntedin propin-t.in iio(l\ owning 

l.iiiid alleged to euate viu'lonnridari -jngbts, 
admissible in evidmce See ()i s'lOMs (I'l M vit 
—SlHMlI \1 l.\Ml|, No 1, I\L.H. l!KfH 

(II) S. 17 (d) 1 iiiregisteicd dast.ik allm\mg 
pl.imtift to t.ike possession Ilf laiftl for uuluv.ition 
—I focmneiit not a b aso within section See Ri’i. 
Mill 1825 (l!i Nil\i Aiirvius *Nn Diia \ ifiN), 
\o 1, 8 C 1. -f. .53H 

(12) .Ss 17, s/ -jiftiirueii, jotit-i oj, 

b' I tralc a I iianie on iiuinoi cable yioiicrui 

VVuerc .1 powei of attoine> w.is exeeiitejl li\ 

V 111 tivom of j; (i) en.ible H in rei over the lent.' 
and prolits of the piojierlies oi which \ was the 
.ulmnii.sti.iioi. Ill ordci n> p.ij oil .m .i,mount, 
adv.uicod by H lo A as siuh administrator 

Hold that III IS iiiui b as ill!' document was 
cuteii'd 111 Book l\ instead of J!ook I, it was 
not regisleieil .mordmg to the provisions of iht 
Kogisti.itioii Aet, and tbeiefore could not allei.t 
iminove.ible propel tv (n) Srimati Indra Bibi 
Y. Jain Sirdar Ahiri 7 G f..l.l4‘> -12C W..N 
3I()-.S5C Sl’i 

Alvel.Ji’W, L I., livilKIM I.IN VMI Kl.lil- 
cmiiU, jj, 

liefneiiie —.(ii)7<' 

(13) Ss J (■ and (if — l.nrogisterod lease — ad 
iiiissibditv to piovc adveise possession, hee 
l,iMirM'm.',,]No.U, i7 \l.LiJ.4G‘) IM.L T.lHi, 

(H) Ss. 17 .iiid 4'l—Mortgage with possession 
— Second meitgugi bv .in unregistered deed ti. 

secure a fresh advaine—I feliverv of property — 

Neeessitv toi legisti.ition. See Mou’Ii..v(.k (Ri ' 
m-Mi'i’niN). No 17, 11 <f (' 24K 

• 

(15) Ss. J? {d) ttud tB—liloitgaqe—Moitgdfm 
with jtowei to tiiSKju the lainds leasinq out 
in jjerjhdmty—ReiiisIration—.Sriond up 
2>e«/. * 

A moitgagce with powci to assign the land' 
gave the defendant a lhasi' in perjiet^itv of tho 
lands m question at a rent of eight .innas per 
acre. 
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let (Iff of i%1'J)—{ContinMd). 

S 0 ld, the instramofit giviog the nght to hold 
the Ifuidm perpetuity WiWa lease within S. l7{d) 
•of tfte Registration Act, tci which the excep¬ 
tion referred to in the pi'oviso to the section did 
not apply, and that the lease, not having been 
registered, codkl not under S. 49 of the Act be 
reooived in evidence («), 

Hold, also that it was open to the High Court 
in second appeal tf> dispose of the c.ise on the 
ground of non-registration of the document on 
which the defendtttit relied, although the )>o]iit 
was not discussed hy the lo'.v'cr Courts and it 
was n^t clear that the poinl was tasen in the 
Courts below. Srinivasa Aiyangar v Partha- 
sart^y Aiyangar, 4 M.L.T 79. 

WhITK, C 4 ., 4NJ) j\rjLJ,l It, 

Beference \—(a) 27 M. 43, li, 

I* I 

(16) 8s Ifl (u) and JO— Un/istei'd sale-deed— 
Prior uniegistercd moil/iage — I'luirtlg. 

Under Ss. 18 (ti).in(l M, a rcj'i-tcrcd .•.alc-deed 
prevails omu the prior umegistured mortgage 

Artha Nahalto v. Bhagavan Nahako. 

4 M n.T. ()t. 

White, c..'., wn S\ni\suw N^iii, i, 

(IG-n) S "21 See No 12, supiu 

i(l7) 8s, J2, 7.1, 7/ ?0 and ?i—‘lLegtstni- 

iiun—Jicfusal to register by 8ub-llegislrai 
on the giound of denial of cMCulion— 
Hefusalby Registiar to diiect legistratioii, 
mthovt ntf^tkinij imjiiii ij—8int to onfoue 
registration, nuiintmoabilttg oj. 

Held, that all that n ncci ssar\ to esialihsh, 

JD order to iiiaintani a suit midcr S. 77 of the 
Registration \ct, i.s a tefusal to legistei bv a 
Sub-Registrar, an application to the Registrar 
within time, and a lefusal bv him. 

Held, furthe'' that the fact that the Registiat 
has not held a full ciuiniry uiidei S. 7 t or has 
taken a wrong view of the law when holding an 
inquiry under that section does not bar the suit 
{a). PBFiit Singh y. Ram Singh, II o.O dbii. 


RegifliNttioa lidt (III of 

Pfoperty was purchased .‘ wWoh was tho sub¬ 
ject of an xmregistered Hvortgf^o, the registra¬ 
tion of which was not compulsory. The pureh.t- 
ser had no notice of the mortgage at the time 
of execution of the .sale-deed in his favour, but 
received notice before the sale-deed was regis¬ 
tered. Held that the mortgage was binding 
on the putohascr. R&m v. HfinmatA, 

A.W.N. (1908), 99 = 80 A. 238 = 5 A.L.J. 607. 
Knox, j. 

References :-;al9 A. 145 ; 25 A. .366, applied. 

(20) —, S. 50, docs not protect a purchaser 
who purchased with knowledge of an unregis- 
teicd uicumbtance -Pre-ernptor no better than 
an otdmary vendee. See Piirc-KMi''no’x, No 6, 5 
A.L.,F. 112. 

(20-c) S 50—See No. 16, swpja. 

< 

(21) —S, 51—Release by co-bharers m a per¬ 
manent tenure to one among thembciveH—Regis- 
I ration-Stamp. See Act VIII or 1885 (tesakcv, 
Ri:.x<,\l), No. 3, 12 C.W.N, 478. 

(il-a) Ss. 51, 89—Sale certihcato granted 
uudei S 316,1’.P.C —Copy of certificate logis- 
leied under S, 89, Registration Act—Sale certi¬ 
ficate not a registered document, under Alt. 
10, LiiniiiaUoa Act, 1877. See Liwitation Act, 
No. 40, 112 P.U 1908 (P.B.) 

(22) S. 73—See No. 17, supra. 

(23) S. 74—See No. 17, snpia,^-^ 

(24) S. 70—See No. 17, supra 
(2.5) S, 77—See No. 17, supra. 

• (26) S. 89—See No. 21-fl, supia. 

Reg.* VIII of 1793 (Bengal Decennial Settle¬ 
ment). 

(1) 8. ol—Valid notice, contents of—Viidi- 
otded taluh— Joint settlement—‘Separode 
collection — Assessment -—Measurement — 
Separate tenancy— Declaratory decree — 
Liability of taluL to enhancement, not ^ 
issue. 


Chamiek, t.c. 

Itefereiue —<n) 24 A. 402 fi. 

(18) S. 48—Mortgage bj deiiositof title deeds 
—whether it is something more than a mere 
oral agreement^ 01 declaration. Sec ^Iokt- 
fUOJ4(E<}l,irAhLK), No ^1, 14 Bur. L.R, 211, 

{18-a) S. 49—Sec No *12, suita, and Nos, 13, 
14 and 15 also. 

(19) S, 30-^Moiigage '■Sale of pi operty com¬ 

prised in tiH mregi.^red mortgage—/aadn- 
hty purchaser—Sotice. 


A talubdar is entitled to a notice of denilnd 
for enhancement of rent under S. 51 of the 
Bengal Docenmal Settlement Regulation (VIll 
of 1793). The notice should contap one of the 
^grounds mdhtioned iu the said section ; a notice 
not containing any such ground is had in law. 

* A^declaratory desree declaring a t^'lukdar’s 
tenure liable to enhancen|eat should not be 
passej, where the question of the iiabtiity to 
enhancement of the taluk as a dependent taluk 
under the provisions of 8 51 of the- Bengal 
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Reg. Vin of 1798 ^engftt Deeeti»ial Settle* 

Dooennial Settlo^Wt Regulation was not put 
‘ in i9stt«* * < 

A taluk was situated within three zemindacies. 
The settlementf of it was a joint one, but the 
collection was separate. The proprietpt ol iw o 
of the zetumdaties caused the entire taluk to be 
measured, assessed with tent upon the area 
found therein, and granted a doiel to the holders 
of the taluk, who agreed to ppy idieir share of 

rent thui> assessed ; 

• 

Jield ]}er Mitter, J. —That^ the effect ut the 
dolel vras to constitute the fractional shaicof 
the undivided taluk a separate and disiinet 
tenure with which the proprieW of the remain¬ 
ing aemindary had no concern. Hence in a t-uit 
foi enh/inceineht of rent of a taluk hj the 
zemindar, the proprietor of the uMnainiTig 
zemindary was not a heoessaiA’ party The 
Bank of Hindustan, China and Japan, Ld. v. 
Babn Shib Doyal 'fevrapy, d C.L J 

Btuen AND Mittrr, j.i. 

Reg. XIX of 1793. 

—Grant—Sale under Act XI of 1H5')—Suit 
by purchaser for recovery of possessioi' or for 
assessment of rent and mesne profits. See 
Grant, No. 1, 35 C. 931. 

Reg. XXXy»'of 1793. 

Capability of land to be resumed by fl overn- 
ment under, whether sufficient to make it 
revenue-free within S. 78, Land Registration ' 
Act. See .\ct VIIS or 1876 (Brniui, Mnd 
Rkoistration), No. 2, 8 C.Ti.J. 523. 

Reg. y of 180$ (Madras). 

(1) S. 30—Rules made under. See Ac'i' IV or 
1899 (OoUBT oP Wabds), No, 1, 4 M.L.T. 321 

Rag. XVII of 1806 (Bengal Land Redemption 
and Foreciosnrp). « 

(iJ^Mori^goe in possession—Application foi 
foreclosure of mortgage—Limitation. See Mort- 
(tAqe (Poreclosobe), No. 5, 57 P.R. 1908. 

(2) S. 8—Stipulated period, meaning of—Ap¬ 
plication of regulation. See Mobtoaue (Pork- 
CLostTRE), No. 3, 70 P.H. 1907 = 38 P.L.P.. 1908. 

Reg. XX oi 1817. . * 

—whether obliges Daroqa to keep register of 
CJ 0 vikidari ehakrem lands. See Evidencu^ct, 
No. 9,*13 0.W.N.'*71. 


Reg. 11 of 1819. 

Milhiai property, released after proceedings 
held under Regulation* covered by entry in 
Colleotorate register ot revenue-free estates- 
Ordinary milUat property not so registered— 
Distinction—Applicability of S. IS, Bengal Act 
VIT of 1876, to such estates. See Act VII oE 
1876 (Land Redistkatton), No. 5. 35 C. 747. 

Reg. YlII of 1819 (Putnl) , 

(1) S fi—Putm, slwire o/, leiiho iit the consent 
of the Semiiular, effect u/—Go-s/iorer land- 
(m'ds colled nig-^sliare ofjml sepaiaiel>i,if 
roii'ihtutee sejiaratc ^iiancg-*r8ale in exe¬ 
cution of decree foi share of rent, effect of, 

A purchaser of a sli.ire of .i acquires a 
valid title III the property although his purchase 
wa« not recognised bv the Xemindar He is 
not exempted from liability for rent jointly 
\Mtli the trausfenn, if the l.iudlord chooses to 
recognise him .as one <4 the joint-huldors of the 
2‘Utni S. 6 of the I’utni Kegul.ition only pre- 
\euN .my --plittmg of the terure.ind .ippoition- 
nicii' .»£ the rent withniit the sanctum of*the 
landlord f'l), 

One of thi' co-shurer. m the Zemiiidan who 
had a T) annas interest brought a suit for his 
share of iho rent .igainst the legistered putnidar 
and obtained a decree, m execution of which, 
he .sold ,i .O aim.as interest m the pvt»i . 

Held, that the effect of the sale was precisely 
the same’as that of <. salt undei a iiioney-docroe, 
that is, the right, title and interest of the 
juilgmenl debtoi at the time of the attachment 
passed (fi). 

No separate tenancy is constituted under a 
(o-share.' landlord merely ny his collecting his 
share of the rent separately from the tenant. 
AoBub Mi Pramanlk v. Bisseshnri, 8 C.L.J. 
.554 

PauOI'IER and MoOKI'R.IEE, .U. 

Uefereii.ee}> .—(ti) 26 C. 103, h'. ; 11 W.R. 294, 
J). (h) 2i) W.R. 275, D. 

(2) S 13, cl. 4—Durpatnidar’s lien, if 

superior to landlord’s charge, L\Nm.oid> 
AM' Tenant, No 1 H. 7 C.L.3, 062, ^ 

(3) Ss, l3a7idJ4, Cl. 4 — Uiider-iemire-hold- 
er makin/j deposit—Smt fof possession! 

iiecesssary—Lie'^ ,U'hen extinguished— 
Staiuforif. lien—Contract how revived — 
Ksboppel—Silence—Statement by putntdar, 
mho has no interest, if binds ti aiisferee. ‘ 

Per Stephen, J.— A. special suit to ^eclare' 
the lien, created by S. 13, Cl, 4 of the Putiii 
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i 

Ke|. YIII of 1819 (Potnl)—(ConliHited). 

Regulation, terminated by satiefaction of the 
debt IS unnecessary, when the plea of suit is 
>>61 up as a replay to a olairn for rent and the 
defendant uses it onh as a liasis foi resisting 
th.it claim 

'I’hc creation of a ijribt esute is a toini.d act ] 
both according to he language of Reg. Vlll ot j 
1W19, .S. 11, and according to uiiivei.sal pi.kctice j 
.Hid caubot be inferred fiom the emidiii t of I 
parties , ^ 

When a eont)aut„bas tt'iluin.tied, it i.iiinot 
be lovived unless b\ 'the 'm oi poration ot its 
tiTuis I a a new one 

I 

l‘ei Moolxsrjtte, J .—Tbc undia-tenun'-hobler 
who ni.tkes tin* dciKisit uudei S 1 ), G1 i .il 
I’utni ReguVition is entitled to remain m pos 
sossion onl\ so Jong ,xs the full amount ad- 
vanied, with interest, is not re.ilized fioin the 
Usufruct of the tniiure If, aftci his debt h.is 
linen .satisfied, bo does is'iitniue m oi t upatmii, 
h( ilws so .it Lis peril ,iud lendois Inmsell 
liable to .lecouut £oi the piofifs icconed m 
excess. His position is .malogoiis to Ui.it of 
.1 mortgagee in possession who sUy s on t.he pie- 
iniscis .i.ftcr his dues liavc been stiti^tied 

The lien is ostingiiished by s.itisfai tioii ol 
the debt from the profits of thi temm \.i 
order of the Goilci (oi is nceass.iry in ihis be 
half, nor his lecourse to .i regular suit essi ntial 
to alter the legal position of tbe parties The 
moniPiit the lieu is o\tjng,nsli.'d, the defauliei 
iH'Conics entitled to loc.wei p(issi's.-ion 

S. H, Cl t of the I’ntin Rogulaiioii ni.ikos 
II ,i (.(iiidition preiedeiif to fhc ereation of the 
lien that, tbe ainouriu I'.dged sliould be ,id- 
ssinetd from piiv.ife funds and "hoiild be paid 
by the tennre-li'.Mer aftoi he had .ilreadi p.nd 
the whole of tbe lent du fioin biinsell. 

The lion m (|iiiistion is ( leatjon nt the 
St.itiitii mid Btatuloiy liein cannot be eicated 
by conseiii,, the provision of the law must be 
stri< Uy complied with befois leliain c oa.n lie 
pi .mod upi.n the lion 

.\ meie treatnicnl of ilio under-teuiiro-bohler | 
by the liii]dloi'd,iis a iisufrui tuan onr nnibr.iii' 
cor IS not siiilicu'iit V' ‘ reate the sUtutori 
lien, * * I 

V statement in the plunt. uiichallr nged ind 
madi III, the puimdir'ift^r his interest has 
i>eeii transferred is n. no wav bm.iing npoe the 
translervi’ (rt) 


Keg. Yin of 1819 (Pntidj—iComtuded). 

When silence is of such a chariieter and 
under such eiroinnstances that it would bo a 
fraud upon the other partv, for the partj^ which 
has kept silence to deny what his silence has 
induced, it will opanitc as ati estoppel. 
Jakhomull Hehara v Saroda Prosad Dey, 7 
CL I. (.Cfi 

ft 

\i\j> Mcokkkjkh , u. 

neferene.6 (o) 1 C.Jj.J 98^.82 C, 357, li. 

Beg XI of 1825 (Bengal Allnvion aad 
Oiluvionj . 

(1) S. I, 1,1. J — Ailmis'nbihijf —Dastak— 

l’!<’qi->tuUwiiAi.i(lIJofl(i7r),S 17, cl (d) 

- Vou-tK i.Tqiancif rini/at—.ict ichon. 

Xii nnregistt icil dftsta?, which merely allows 
tliL pliiintifl to take possession of the laud and 
1.0 cnliiv.ibc It, Is not a lease foi .int term 
exceeding one \o.ii or .i^ leM>c from year to ve.ii 
OI .1 base lescivmg h yc.irly nmt, within the 
nuMiniig of cl. (d) of fs. 17 of the Registration 
Act, and is, thoioforc. .idinissiblc in evidence 

V u.'ii-oci up.incw raiy.it c.t.i i l.iiiii a, newly- 
formed land ,is an acciction to his holding under 
el. (I) S. 1 of Reg. \r of 182.5 (a) Ahmed 
Bepari y Toki Mahomed; 8 U D .1. WK. 

I’ltlW I I \ VX \Mt I , ,fj 

Hefen'iuc -^o) fb \\ R. <(r,_ 

(2) S. I', il (/) Nuit-(icn(iM}i( 1^ 

Jci te/imi, * 

A non-ociup.iiiiA tenant c.iu .iei|iine aright, 
to hold a nowly-foimed land as mi .iccretioii to 
\)is holding undo cl. (])of R 4 of Kognlation 
XI o\ 1825 (a) Amjad Alf v, Kaderjan'Bibi, 

8 C L I HV 

Sri on N \si> DosSj i,i, 

Itefi'rences - pU 8 0.1..J. 538, , i VV.R. 

.57 10.11.1.65 .33 (', 44-1, D. 

(3) .S’ i, U I - NoH-ou'upani i, miijai~~ 

Acnniion — Tertm^f holding aocteied land. 

S. 1, el (1) of Itog \1 of 1825 applies touthe 
case of a person who is not an occupancy 
raiyat (a) 

The imrsou to whose land tlie^ati.retioii is 
formed is entitled to fiold thei accreted bind 
on the same lernN as that by which the l.md 
to which it IS an accretion is held (6). Miafjan v 
AkAim All Bhufya, s C.L.J. .541. ‘ * 

CIl.UiT. J * e 

lieUrencen —(n) 4 C.L.J. 6’« .43 (’, IM /<;.i pi. 
(ft) 21 C. 23.3, P 
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Keg. II of 1827. 

od-Pleader-- M isauinluct- - iJiscipUnary 
jn rvudictwn—HighjOourt. 

• PleaiVfs <i iirivileged clahS enrolled lor 
the purpose of rendering nssistance t>o the Courts 
m the administration of justice. Their position, 
training and practice, give tbem influence with 
^he public, and it is directly contrarj \o their 
duty to use that influence lor the purpose oi 
bringing the administration of justice into con 
tompt. 

A picador, presiding at a public meeting and 
piocuiing the paH.''iiiK thereat of a resolution 
oouteinptuously denouncing^ .or protesting^ 
against the conduct of a Judge of the High 
Court in jiassing sentence at a tiial .it the cn 
miual Sohsioub, is guilty of mitfeehaviour under 

S. 5 (> of the Regulation II of lKi7. Government 
Pleader v. JagAnnath H. Samant, lo Dorn. 

T, R. U«.9. 

BisiL Scott, c.t ami Bm(iiii.o)!, i 

Reg. VIII of 1827. 

Ccrtifiqato of heirship under—I'.ffcct See 
Wiia,, No. 1 Sind L R T,}() 

Reg. HI of 1872. 

Ss. 5 and 8—Suit instituted beioio Settle¬ 
ment flflicei under Regulation without Court- 
fee—Suit transferred to Civil Court liislitu 
tion Court-fee whether iieccssaiv. Sec Coi ui 
Pm , No. 2, 12 C.W.N 917. 

Reg YII of 1882. 

S. 10, clb. 1,4,5,7 andS—Tanki-tonuie, nature 
of settlement of—Origin and mcidonts of such 
tenure—Inability of-cntire ullage to lie »old 
ondefauh, so as to destroy the rights of all 
the tnnurc-holdai’s Sec Lvndj.oki) anu Ti’n- 
ANi, No I'), 7 C L .1 460. 

Reg III of 1891. 

(1) Jhum cultivation — Ijcqinlation toextin- 
quiah mjht to carry on such cultivation out¬ 
side settled estate—Co'ii^ensahan—Onus lo 
prone that statute ajjpliei—Statement of 
facts in preamble of statute Value — Ques- 
. twu of fact 01 law—Concurrent fwdinqs — 
Evidence Act (I of 187^), S. 13—Trans¬ 
actions in^er.(alios 

Keg. Ill of 1891 when .ijipliod t<> any lands 
woulfl hawfe the eflect of eamfiseating proprietary 
rights and' giving compensation m exchange. 
The onusjtherofortf lies on Government to show, 
that the facts of anv case are such as to bring 
It within its opera^n. The Government must 


Reg. Ill of 1891-(CoKc2nde<2). 

prove that at the Permanent Settlement, the 
Officers of the Govorimient included amongst 
the assets of the estate, income derived by it'' 
owners ftom jhum iSuItivation carried oi> 
beyond the limits of the estate. 

1 ’ 

The argument, that undor the Regulations 
ttien m lotce no assets not arising out ot the 
estate could he lawfully taken into account, 
and that a stiong presumptioU w'.is tlu^ laisi'd 
tliat the course which was in accordance with 
law' i?as followed in a particular case, \v»' not 
PTitertamed in the r.icc of the preamble to the 
Regulation which shows that in a mmibor of 
ca®es the incoino of jhuvt cultivation earned 
on beyond the estate was rightly or wionglv 
taken into account. 

It was proved that .is early as 1.SJ7, the 
owners of the estate rceeived habuhqats froin 
tenants earning on jhitni i iiltivation outlie 
disputed land, th.it in 1812 and IHl.I tliev 
succeeded in defeating an atteinjit on the pan 
(if persons inti'rested iii theacl|oiauig niourpli 
to exercis(' rights over the land, and that on 
several oeiasioiib thc\ siiecoasfulh resisted 
proposals on the part of the Revenue authori¬ 
ties to settle portions of the land as ilam land, 
open for sctlleineiit. 

Held, that fioin this and other eMdome of 
eoutiiHious possession and enjoyment, it should 
be infericd that the kind was iiieludcd within 
the perinanentiv setilc'd i stale of the owticrs, 
.ind the Hi'gukitioii had ii<> application to it 

'I'hc (|iiostion here was in one sense .i i|U03tt0B 
of fact, but cverjr iioiiit in tliu, process of the 
reasoning nivoKed (otisider>ition& of law, and 
thus alilioiigh the findings of the Courts in 
India woie eoiicuircnt, till .JudKial Coinmittet 
could review such findings in appeal. Mahomed 
Ali Haidar Khan v Secretary of State for 
India In Council, 12 C.W N. lOa") (P.C.) 4 
M L T. 234--10 Rom L R. 1101C h.S. 136 
-- IMj R 1908 Journal parts, p 110 

Loud RokI;Kt.son, Loj.d iTKiNsox, Loud 
C oiiiiN'K, Silt A.m>k>w Rooni.i \m) Rik 
Ainiii K Wii SON. j, 

Release. 

(1 j—by CO shaiei, li transfer—Stamp—Rcgm- 
tration. See Acr VI11*<)F 188.b (Tdnvsici', 
Bfni.ai-,, No. ,3,12 C.W N. 47 H. 

(2) Document wheteiluder executant reiiu- 
quishep his rights over certain property of his, 
but receives specific .imount for biug.-iin is net 
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a.t\»akM^(Comluded}. 

—, bat conveyance. See S^amp Act (II of 
1809), No. 12,10 Bom. £-.R. 730. 

(3) Eeiease by a oo-pafcener—Right of the 

oo-parQener’s |on. then in existence to recover 
his siiare in the family property—Right of an 
after-bojm son, in the property. See HinoC 
Law (JoiKT Eamii.y), No, 13, 10 Bom. L.R. 
778. „ » 

(4) Whether a reloase by an alh'gcd rever¬ 
sioner,'recognising a widow’s right of absolute 
owiiorehip under her husband’s will, can be sot 
aside as being transfer oi spes aiiccessioms, 
within S. 6 (tt), Transfer of Property Act. Sec 
I’ltANRFKB OF PiioniUTV AoT No. 4, 18 Jl.L J. 
469. 

( 

Belief. 

(^) Persons against whom no relief is claimed, 
suit not liable to be dismissed under S SI, 
Transfer at Property Act, for noii-joinder of 
Relief afiorded to plaintiffs in such cases See 
TaA*NsyKU ov Peopkuty Act, No. 47, 31 lif. 333. 

Religious Aseociation. 

(1) f'rovornmont sanction if neoessarv to legal- 
ise-Exchi&ivo right of worship Whether Crown 
is a necessary party in suit relating to mosque 
—Court’s power to settle a schonio of manage¬ 
ment of trust. Sec Maiiomkdan Law (Wakk), 

4, 13 C.W.N, 20. 

(2) Suit by some of the subscribers of a roli- 

gious and ehantahle society—Advocate-General 
consent or sanction, not obtained—S. 539, Civ. 
Pro. Code. See^iv. Pno. Conn, Ne. 292, 4 M 
L.T. 345. ^ 

A 

Religious Endowments. 


ReUgiotts Badowraents—(Confiwwc<?). 

(2) Mndv Low—Debutter— she- 
baUship—ShebmtsHip, validity of disposal 

' by Usage—‘Fatntly custom. ^ 

Held by Maclean, C J. and Uijrg,, J.—ln the 
absence of any loi^l usage ot lamily oustom, 
and where no caser bf necessity or clear benefit 
to the idol has been made cui^ a shebait of a 
private debntter is not entitled to dispose of his 
office of hereditaiy sbebaitship by his wdl (o). 

Held by l^oodroffe, Ji.—That the question of 
usage did not ^ffect the matter, and that the 
office of sliebait'-bip could not bo alienated by 
iwill Rajesbwar Mulliok v. Gopeswar Mnl* 
lick, 12 C.W.N. 323-35 C. 226=7 C.L.J, 316. 
MaOI.iCAN, o.j.,Mitka ANl> Woodboffk, jj. 

Ite/erisfice -{n) 6 B. 298, Dv0. 

» 

(3) Debt incut red by deceased matfager of 
mult—Jjtahility of successor to pay off 
amount ftum the income of the mutt, pro¬ 
perty—Necessity for creation of a charge 
by the deceased manager. 

Where a debt was incurred by the defendant’s 
predooebsot in office as manager of mutt, for 
purposes necessary for the maintenance of the 
institution, a decree Innitiug the liability of the 
estate to the income of the mutt may be validly 
passed, although the debt was not made a 
charge on the estate by the deceased manager, 
in the same manner as the estate of an infant 
may be liable for a contract by tho guardian 
without any express charge over the estate 
, having been given, Natapaja Dcsikap V. HoOP 
Maljomed Bowtheo, 17 M.L.J. 553--=3 M.L,T. 
95-^31 M. 47 . ' _ 

WhITR, C.3. and M11.T.BB, J. 


(1) Shebait, bespass by — Mesne profits, lia¬ 
bility of ifiol /or—Shebait’s position — Be- 
preseniatnonof idol. 

Where a decree from mesne profits, following 
a previous decree for recovery of possession of 
immoveable^roperty, was passed against one P 
he was deporibed therein as “ Shebait.” 

J ild, that the decree should be taken as 
0 against the idol, the suit having been 
defeuded on behalf of the idol and for its bene, 
fiti , « 

The position at a sfeebait as representing an* 
idol discussed. Baja Pramada Nath Ray t. 
EhebalC Pnrno Ghand'ra Roy, 12 CM.N. 560 
«7 C.D.^..6W. » 

MSCiDiBAit, C.J AND Dobs, j. 


Beferences —27 M. 436; 4 I,A. 62 (P.C.) 17 
M. 106,20 B.^61, B. , 

(4) Suit for removal of mahant of a religious 
institution—Right of villagers to interfere 
—Proof of custom—Circumstances justify. 

ing mahant'sremoval'. 

# a 

In a suit for the removal of the mahant of a 
religious institution, which was supported jby 
village land, the villagers cannot, in the absence 
of any customary right to ^hdt efieot, have 
any power as to •the appointment or removal of 
the mahant. In such a suit where ,the allega- 
tian against amhhant was that he wasuf an 
undesirable clUiraoter, that he stirred up false 
casBS, that he misappropriated the* proceeds 
from the land and that he allowed the buildings 
to fall into disrepair, &o.%nd the dvideuce 
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Keligioas Endowmeuta—(Cunt^nue(^) i 

failed to uhlablisjj aii> snch charge, and there 1 
\v<iH no charge against the inahant of gross 1 
immorality or even of waste hy alienation of 
the land, held, under such circunisiantcs, the 

I « 

vmhaiit cucikl not he roino\ed BhagwanDas 
Y. Hardif Singh, 7 P R. 1908 (Footnote at 
p. 6‘5)-21 P W.R. 1908=108 P.Ij.R. 1908 

UOKI.IiTSON' AND K DNSlNl.'l'ON, JJ 

(5) Mutvah, whetlwi infant ran be a 2 ’i>otiitcd 
—Watvei—Civil Prinedure Code (A/F of 
18S2), S J't (<r), lenre under. 

I 

The powi r to appoint a mutuali is .i powei i 
m the nature of a tiust The power lo appoint ' 
a new miitirah stands on the s.uiu gioniid as ! 
the power to appoint new trustees in Engl.mcl. I 

A person who is below t.Ae age of pulx, it\ ; 

( uinot he appointed mulwnit (n) . ' 

• 

In h suit hj a piirehasi't for a declaratoi\ | 
do( roc whole a «.«/,/is set iiprh\ the detendaut j 
who ilamis the laud us tin iniltnoh hut fails to j 
cstalilish hib title, it the planitilT has iinide out j 
.iinimn faoie title, lie is entitled to a diilata 
lion of his title and an iiijiiiiLtiou (fi) 

Si'ction 41 (o) of the Code of Cnil I’rotedure 
sutistaiitially follows one of llie rules (() XVITl, 

I. 2) (it the Supremo Court in Isiigland and was 
inten.led for the pi election ot thi defciidani 
The defendant may hv his conduct wane the 
heiictltof that rule ((). Batish Chandra Mullick 

V Ashraffudiu Ahmad, 8 C L.J 190 

» 

Fia.i'L’iiiut, r 

Hcferevres —{n) 19 0 20'1 (210), F. (b) 20 C. 
834, F. (f) 23 T L R 570 (C A). F t 

Absolute sal^ or qift in f(ivou7 of^lemide 
—Power to appoint vianaqer of land—Deed 
in donor's oustod\i~Fffeet — Const) vriion of 
ileed Subsequent conduct of pat ties. 

Whore a deed is in terms* an absolute sale 
or gift in favour of the temple, the fact that the 
donor is permitted to retain the instiumerit 
cannot be taken as sufficunit lo s1k,w that ho 
iU&j) letiiincd the o\\i‘ership (f the land And 
where the deecl is clear, the o\idcneo of the 
suhsecpient eonduct of the parties, m.inv years 
after its execution, cannot assist in construing 
its languagcMir terms A person making over the 
land absolutely to the temple has no powoi to 
give any other person any right ot managcrricnt 
of«t. itfishna Pillai v Arunachella Chtj^tiai^, 
18M.L,J. 304. 

^Aller and Munho, jj. • 


Religious EndowmentB-*(Conttimi:l). 

(7) Shebaitslnp — Mohuuth — Trunsfo, powei 
of—Supeiior and subonlinale Mutt, ro- 
iftlioii of—Fleetion of Mohunth^Custom 
(jovernmq Mutt—Co)idUional denee ijioing 
2 >usses^ion till a Mohunth is dul'i 'installed, 
if to be passed • , , 

A Mohunth of a mutt c,ninot transfer the right 
of miiiiagcniieiit \tsted in Iiiin, though (oupled 
with the obligation to iniir.ige iii l•otlfollnlty 
with the trust annexed Ihefcto (u). • 

\Vhere»oii('wiKtt is suhoidin ite to .uiother in 
the S( me that the latter lias the right ol‘noiiiina- 
tioii ot the Muliuntliol fju'forinoi, the Moh'inth 
of the fornici wnW eamiot In a deed of ti.iusfcc 
alienate his iiglits in tavoU' of iho Mohutth of 
his superioi mull 

There in noJised rule whieh*»egiilaies the lela 
tion between a supciioi aiida snhoiilniato mutt, 
even it a mult issiil)o>diuate to aiiothei, itlinisl 
1)0 gcneriK'd by ilsown rules of inaiiagenieiit (<i) 

In thecasi ot mulls, tbeiaisloni go\einirig the 
paitiiaiLo Cbtalilishiueiit lias to be proved (c) 

In tlio e.bsc of mutt.'', theio is no iimfoifii eus 
tom .ippliojblc to all mutts so fai as the (luestion 
of sueoessioii to the oKu e ol Mohunth is t.(iiieeni 
ed ((i) 

In cases in whicli a Mohunth isallowi'd by eut> 
tom to nominate his sui ccssor hy woid of mouth 
or bv a will, such nomma.tioii is subject t(i the 
conininatioii of tlic I ntiic body of Suni/iists ol 
difh'reiit mutts wboaie mvitcd to Di piosent at 
the cerenionv ot mstalliition when the new 
.WokMiif//is nnested witli (l/mdifcr ca the robe 
ol olliee 

When no ( ustoni is puived and no authority, 
in the ouigoiiig Mohiui'h to inaki a nomina¬ 
tion is est.iblishcd, the Mohunth should he elect¬ 
ed by all till' Saiii/asis of the institution (e) 

Where the plaintiff b.is not asked loi deodara 
tion of his lights to nominate a Mo/ninthlor 
another mutt, nor m tin* pJaiiiL staled precisely 
the nature ol the relations betwien the two 
niHlis but claimed title m himselt on tlio b.isis 
ol the Siipaidanama (wbmh i leatod no valid 
title III him m the disputed properties), he ean^ 
not, at the .ippellale sUige of the c.ise, bo 
permitted to turn round and sav that*ho is 
entitled to have a decice 'or administration, to. 
recover posses-ion of the drsputed properties 
and to keep sm^h possSsaton till a Mohunth has 
been appointed '/) PrayadDas y. Mohunth 
Kriparam, 8 G.L.J. 499. 

AIooki'koei:, j. • 

3703-50 
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Religious Endowments — (Goncluded). 

RefereiiCP)^ -(o) (1)4 I.A. 76, (2) 28 M. 271- 
27 LA. 69, li. (6) (3) 20 W.R. 217 (P.C). (4) 10 
376, li (f) (5) 11 M.T A 405, (6) 9 C 766 = 10 
I.A. 32--13 G L.B. 30, (7) 1 Mao. I.A. 20f), R. 
(i) (8) 27 435 (457), 11. {e) (1) 1 A. 539, (2) 7 

c-W-N/us, n: (/) (3) h m. i, d. 

|fl) Sale of immoveable property of a roiigioiis 

institution by its ^lohaiit—Smt to recover it by 

his sucoos.'’oi— Trustor— Limitation, BcoLimi 

tation Act. No. 15, 123 P.W.R 1908 (P B ). 

*1 

(9) Suit foi removal of amutwali of a mosque 
.—Power of congregation of tbo mosque as 
rogarils removal of mutw.ili--Change of 
rclig&n—Sufficient muse See Ij!.mit\tion Act, 
No. 36, 37 P.W.R. 390Si. 

t 

(10) Alienation of pioporty belonging to leh- 
gioiis institution—Suit to recover possession of 
the propertv with mc-siie profits—Limifation i 
—.loindor of causes of action. See Tumitaiion ] 
Act, No 304, 36 P.W R 1908. 

(11; Whether destruction of im.ige destroys 
the endowment SeelTiNiw Law (Iniii* iutuN’ck), 
No 5, flC.L,l. 369. 

(12) Right of maragrmeni of, by members 
in lotation See IfiNno Imw (Joint i'ahiii v). 
No, 15, 4 M.Ii.T. 486. 

Religious Endowments Act. 

See Act -\X on 18C.3. 

Religious practice 

Custom 1)1 worship opposed to leligious } 
do(trine-Kliaet. See Hindi IVmvi.K. No. 1, 
I2C.\V.N. 946 • 

Relinquishment. 

(1) Joint Ihnilu fai)uly—Soiti>' mieipsl in n 
li-naiffN huldtjuj uf the father—lUltnqm’ilh 
tneid by father uithovt 'rnn^' eoiiseni, raltd- 
ity of. 

tleld, th-it Hindu son-, living joinih with 
iht It father are not the eo-ten iiits of his holding 

Held, further, that a roliiiquishmciit of his 
holding made hv the fathi'i witlioat the eoiisciit 
of hi% sons Is peifectly valid (a) Sarabjit Singh 
y, Mohan Singh, HOC 292 

Pira.m!, \'.)a . 

Hefeieace -(a) 10 o C 23o, 

Remand. 

(1) Or8ei'‘f wot .t final dnou'L. See Oiv . I'lto. 
CCDK. No. 122, 52 T’ ! 1907 = 31 P.Ii.R. VKIS. 


Remand— (Continued). 

(2) Order of—Appealability to Privy Council. 
See Civ. Pho. Conn, No. 347, A.W.N. (1907), 
291. 

(3) Suitfoi partition—Appellate Court uocid- , 
iiig the shares and remanding the spit to lower 
Couit to (.any out partition—Erroneous de¬ 
scription of the ordei as order of remand under 
S. 662, C P.C.—Appeal--Court fee. See Atfi'Evn, 
(Oeni hai,), No. 3, A.W.N. (1908), 40, 

(4) Wheiher appeal lies ftom an eider of — 
alter decision of the suit in compliance with 
the order See Civ. Pito. Coun, No. 314, A W. 
N. (19a8), 76. 

(.5) Order uf, by appellate Court—if “ tinal 
dociec ” See Ci\. Pho. Codk, No 342/143, 12 
C.\V.N .546 

(6) -'invnlvmg the taking of fresh ovtdoncc 
ordered—I'laotice of Mofussil Court-*-First 
Court to take cvyidence there—District Coait 
empowered by order of loiuaiid to t.ike any 
evidence it may think neccBsary. Sec Tuvnst'iok 
OI Pitoi’intTY Act, No. 80, 10 Horn. L.K. 5 Mi. 

(7) Ihsuiissal of a suit on apreliuunaiv point 
— I'owiT of Ajipollate Com t to remand the ease, 

I See Oil I'lio Conn, No 311, 66 P.R. 1008. 

(8) Older of tcmaiid wiueb will not iiBoossaiilv 
h.ivc .inv etfeel on the ultimate decision of the 
lase-- Whethei final order within the meaning 
of S. 595 C.P.G See Civ Pho. Coin., 
Ni,. 322-a, HOC 169. 

(9) What IS a prcliminatj point—Liability foi 
(^ompeiisation—Amount of compensation. See 
Ctv. Pho. Coni', No. 315, 8 C.L J. 1.59 

•" I 

(10) Doclaiatory suit relating to two piece-, of 
land disinisserl m toto bv fir.st Couit upon 
pielintmarv point— \ppcllate Court dismissing 
suit .IS to one piece, and remanding ea|p as to 
the other piece-Inapplicability of Civ. Pio 
Code, S 562—Illegality of order See Aitead 
(G i -NnHAi,), No. 3-d, 149 P.W.R 1908. 

(11) to lower Appell&to Cdnrt—^Appellant not 
entitled to notice—Date of hearing on renirUid. 
See PuiOTici!, No, 13, 4 N.L.R. 166. 

(li) Order of remand jif judgment, See 
CiiM<ri;H Aot, No. 1,13 C.W.N^^ l65, 

I (13) Illegal—Kffoctupon subsequent ptoceed- 
ring^ Sec Civ. Puo. Code, No. 318, 4 Jf.I^T. 
479. 

(144 On appeal from Commissioner Insol 
\oncy. See Vakil, No. 1, 18 M.L J. 6664 
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Remand—■ 

(15; Ordei of lema^id under S. .5fj2, Civ. Pro. 
Code, 1882, parsed by a sinftlc Judge of the 
High Court—Whether " judgment”—'IiPltcrs 
Patent, S. 15—Appeal. See (5iv. Piio. Conj\ 
No. 315-a, 15 C. WIG. 

(l(i) Appellate Couit, whether has power to 
remand a ease foi second dcc’ision except as 
provided by S. 6G2, Civ. Pio Code (1882). 
See Ci\. Pno. Conr, No 317-5, 118 P R. l')08 

Re-marriage. 

Klfeft of— of Hindu mofhei on h<‘i positron 
as gn.iidiaii of her rainor sen. Ste Hindi I,^^\ 
(fji \i:Di,\NSnir), No 1, 1 N.L.K 20 
—See WiJiow itj -siAifUMr.r 

I 

Rent 

(11 dement m civil suit {>)r--Mcr"ei of 
cause of .iction for icnt und( i Kent Rocow-iy 
Act See .Ait VITT ok I8(i5 (M\i)H\s |{i'\i 
RreoyEm) No. 1. 17 M.L .1. 411 

(2) Suit to leftONor iirrc.irs of provisions and 
phraseologv of R 103 of tbe Bi'iig.il Tenancy 
Act -ApT'lieability to wits to reeovci sums that 
are not. lent. Sec Act VIIT or 1885 (Rkm.m j. 
No 21, 7('.P..]. 152. 

(3) Proceeding uiidei Land Acijuisition Act 
Whether abaleinmit of rent can lie made uith-^ 
out the eonsont of the partitN, See ( mii'i nsa- 

TiON, No 1, 7 C L J. 284 

• 

(I) -suit foi--suif to ni( 0 \ei fi.tctional slian' 
of rent—sep.ir.ate eollection See l.v.vnnoTii) 
\Ni. Tfnvnp, No 12, 7CL1 .512. . 

(.5) *hnhan( emciiJ ol leni ol I’.ilukdai--Con 
tents oi notice. Roe Rn.. \ 111 or 170.3 (Bi MjAJ, 
DncrsNiM Si.'ti.i’mi m’), No 1, 8 C L J 320 

((>) Value of lent suit, under Bongal Tr-naiicv 
Act, for pr.rpoaos of appeal Ste An Vlll or 
1885 (Bt'Nc, m. Ti n vncv ), No. 215,12 C W' N 44^ 

Rent Act. 

(1) Sec A. t .XTT Ol fsSl (N W I*.). 

Vi) Sec Af'i \MT OK 18811 (Ornif), 

Rent Recovery Act. 

(1) See Alt X or 1659 (Bi m.\i ) 

(2) See ,Aci'\’lII or 1865 (Bk.no u.j. 

(3) See Ace Vlll or 1866 (AImoias). 

Repfy to Notice. * 

WhetJjor action foi libel or slaiidei will he 
against accused persons defending themselves 
— Whether and w^n reph to notiees of action 
are pPvileged—Whether web acljon will lie 


Reply to Notice— {Concluded}. 

' against judges, lounsbl, u itnosscs, or parties for 
words wiitton or 'jwrken during proceeding 
befoiD Couit or legal tiibmial. Sih' TojtT, No. 4, 
18 1U.LJ 353. • , 

Representation 

Right of in Ciises ul eoli.iti'ral succession. 
See Crsi’rnis (Pi nj vn—isriii.Kn'ij,rK vnd 
S nerssioN), No 31, 140 PR l')0s 

Re'presentative * 

(1) Scope of wAd—w'lictLei juison tor whom 
pu'detessoi of ludgnurt-deliUirs w.i,« beiianndar 
.uid who is really mb rested in pioteetmg pro- 
pcity IS a—within S. 244, ('i\, Pio. t'ode See 
Cfv Pro Codk, No 1 18, 7 CJj I i')9 

I (2) I’un hasar at Conii am lien who did not, 
jiKrch.ise from tbe deeree boldci, whciber le- 
preseutative of di'i ice-)io)dei Ric ('i\. Put). 
('oi)i , No I'll, .3 M li 'r '3tV 

I 

j ,3) tuelion p,ii( liasei is icpn si nta( ive ot 
( ludgincut-debtoi, notol dcciee-holder See Civ. 
j Pro t'oin’, No. 207, A.W N (l'»08), 1.57 

1 (1) Mortg.igeu uiidei tlm judgmi nl-dclitoi, 

' W’belliei leprewntatiM ot the judgnieut debtoi. 

. Ser'fiv. Pro Com:, No. 115 4 Ai J,.3’ s,5. 

i 15) Purr baser at an auction held m eveeui ion 
! of a dctrie against ibc miregistercil tiansfeioc 
j of .III oceupanov holding i-, .i lepw'-entative iif 
' the lecoided ten.it t- Right to apply foi setting 
.iside s.ibi in exetmionnf rent dociis* ag.imst 
I the retoidi'cl tenant on flic gioimd of li.iud 
' RceCi\ Pro Com , No 117 8^.1 4 127. 

' Repudiation. 

)>ei'd ol—exetuted by husband tiarisleiriiig 
wife to anoihoi siihsujuenth icvoUed effect 
■ el See Mvaitnoi , N,', 2, 31 P R 1308 

j Re-purchase 

I 

, ——, pre-( nijit ion is not ,i 1 iglit of Ree Prk- 

1 I MKiniN, No 6, 5AI,.I. 1J2 

1 Rescission 

I 

I —of eontiai t—Non-complotioii ol tontiacL 
I for toil months—Return of deposit,- Presiyup- 
j tiori of. SieOONTuu r A( i, No. 21, 1 A.L J. 
77S. 

Res judicata. • , 

, (1) i:i, hxpLu, TJ,Cio.J‘ro Code- J'oniter 

euif ha-ied on aUeqat.ou that ylai'dij] was 
on iiei by iiuiehaHe-^Tti'iiinssnl ofsii^—.ldub- 
'ieijuent siu/ fm iiosne'^sion by htvi as heir 

Kxpln. II to S 1.1 nil rely cvplains a»mattor 
direr tly and .substantially m issu«> in a suit 
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Rsb judicata—(Coiiit/mer?) 

but it does luit dwpi'nse with the noces«,ity of 
finding, in a [jnrtii ulur case, the' othfi e<|Ually 
^ essential re-eiuironic nts of’the section, such an 
that the parties svee litigating under the name 
title and that the matter in issue w.i-, iiitally 
lioard .111(1 decided. So, \vlier( the foruiei suit 
biought liy a person was ii.asod on an aiJegatiou 
th.it he wgn owner u-f the land then siud for In 
leason of Ins purt.h<isc, the disiuicsil of that 
suit In not »•(,'« judicriUi in .1 subsCfj'.ieni. --uit 
brought b\ him for iiosnessKi’i of tin saiiiclaud 
on the ground tlnil he eiiUtled thereto, not 
as owner, but as hen to the last male owner. 
Under such cm unistaneos, the pl.iintilT oould 
not L.ive included such inconsistent claims in 
one plaint ly tllb foimet suit without creating 
craifusion. Chlragh Din v Nizam D>n, O') I’ K 
lf)07 -Of. P.^Y 11 l!K)7--(/. IM .R I'JOh 

I.AI, CllANO, J 

llcferences —Uli PR lR'iO,2(iM 7(i0 27 
M, 102,28 i; 17 , 24 G. 711, R , 4 P 11 IRSD , 4 
P.K.l!)0‘i, :!'J P It. ISHl , 142 IMi. 1881 , ■)« ,* 
R. 1881 , llhP.R 18!)0,08 P K 18%, ICOP 11, 
18'js . 19 A ,817 ; 20 C. 7‘i, 20 A 81 : ‘20 A r.lb, 
IK 

(‘2) Cir.l’io Code, S f.'l, Cxplu. —dr/io 

Tertfincif Att {ITof T'.fOl), S', I€t and /dJ- 
Suii for pofiU—Mude ofiollei lion 

A suit for piofits hi one ro-sh.irei .ig.lliist 
.iiiotlior w<i,s dismissed in 190,5 b\ the A.ssiskint 
Gclloctoi as barred hr tJ e lulcof jcs judiotio. 
This d('(ision vv.is reAoreod b> the District .fudge 
who lemanded the case under S 502 Ci\ Pro 
Code. The docisiori of the Distrn t Judge was 
afiinned on appe.il by the High Court In .second 
.appeal,,iftei rein,md, the plea of les indictiia 
was ag.iin pul birwaid, based upon certain dcci- 
. lonsof the High Ouait, harriug a second .ippeal 
in e.iso of remand, und< i S. ,502, Cn. Pro Code, 
uudor the Ttmiinc\ Ai t, .and .Use li.isod upon 
two ."ther decisions between the sam. parties, 
ivbieh had not boon sot up on the previous occa- 
■ sion Held, th,at the decision of the Distiict 
Judge boi'tmo final and its cfiect was not nulli¬ 
fied‘'b^ the decisions suiiseiiueuth p,isscd as to 
the right of appeal. As to the other doei.sions, 
the\, not having hern relied upon before the 
District Judge as a j^iound of defome, eonld 
not he now set up under expln. '2 of S 13, Ci\. , 
Pro. Code. The appelbint not only might but 
ought iiave rebed upon tho«e dccisiuns lu the 
pre\i,>u& litigation. 

To .1 «uxt under KH of the Tenancy Act, 
only the actual ccliections, made by the defend- 


Res judicata— {Coniinued). f, 

ant, are to he taken into account m deterniui- 
ing the amount of pi ofits due. In a suit like 
the present,,I pl.untiil IS not entitled to«h.iie 
prohis (.ilcnbiti'd on wl,.it might ha\e been 
collected 01 on the rates p.iid by tenants m otbei 
Iheittties, fnt J.iuds of the.s.iiue kind. 

This constitTiiU's the distuietioii between a 
suit of this naluie ,iiid one undei 8.165, Teri- 
iiiiey Act. Abdul Rashid v. Abdul Latif, <5 
A.L.J 117- A \\ .N. (1908), 68. 

AlhMAN AM) KaUAMAT HusAIN, JI. 

. (J) A{i?eovieiit to uii(lertal<e exjmise of litvfa 
txiii in (oimderattoii ofrecmoitKt a shate. of 
land in di^nite—Smt for camellation of 
aqieemeiit—Cancellation refused hi/ Court 
— Stib'ie'incnt 'Mii by j/lainhOs for enfoice 
merit of the oqieemcnl — llc'i juihcatai-Alu 
ed quest w 11 qf law and fact — Cii. Ptu. Code, 
S. IS. 

An ,‘igtecment was cnteied into between the 
pl.iintitls .ind the defendant'- by wnidi the 
pI.imtilTs were appointed the agents of the di'- 
fendatits to institute an uppe.il on bi-half of the 
defendants ,it the i)\pcTisc5)f the plaintiffs thom- 
selvo«, the defeiid.uits promisnig to convey to 
tb(' pl.iinlifts half the lands m dispute The 
dofeud.ints succeeded in the appe.il, .nid then 
sued for the cauoellatioii of the agreement on 
the ground that it was not supported liy consi¬ 
deration The suit WAS decided'ag.nnsi the 
deteiidauts. 

r The pl.iintiffs .tfterwaids brought the present 
Sint ^^for tlic enforcement of the agreement 
tfetd, that the pidgment in thepteiious suit, 
being .1 decision on a mixed question of l.nw 
and fa( t, was a bar to the present smt. 

Obscnatioiis as to how far a decision on ,i 
queEtion of law c.iii operate as tes juduata. 

Muazam Shah v. Alam Khan, 41 P.R. liX)H 

RATTH,\^ AND LaL CtlAM), JJ. 

lief ere ntea -2‘2 B *669," 14 HI. 312, 28 G. 
325. 5 M 301 , H 1\1 393 ; 28 Hf. 517 , 32 G. 
749, 10 C iaS7, 1 C.W.N. 687 , 26 M 104, 
15 A. ‘327 , 55 P.R. 1806,92 P.R. 1902 (F B ) , 
28 C. 318, LI. < 

f4) Suit for redemption decreed—Snbi>equent 
suit jor reeohery of the amount fioi talen 

* into aaeouni—T) ansfer of Property Act {IV 
of 1SH2), S», 92 and Vi, 

111 .1 suit for ledcmptiuu there ought to be a 
complete and final settlement of all accounts 
between tUo. mortgagor an^ the mortgagee. 
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Bes jndieata -{Continued). 

righi np to the (ftto of the redemption. Wheie, 
therofore, ,i mortg.‘<#;or obtaniod a decree for 
redemption, and paid up the .nnoniit found 
due* and feuhsioquently brought a suit for reeov- 
',ry o( the amount, which, he alleged, the 
mortgagee had collected during the time he 
ivas in* possession, »iid v\huh waeoiot takon 
into •account in the previous ^nit, Iwld that 
the suit was haired Kashi Pershad ¥. Baj 
rang Pevshad, 4 A 7f)3 ^ W N. (I'XiT), 
■i.s]--!0A 16 

Rkti \nijs, 3 . 

(5) Fmdt Iff oj loKet Court on. usiie i> hu n 
IS not, dealt milk in appeal, wli^thet — 

'I’hc finding of a lower lloiirt, on .in ireuc 
whiili IS not. dc.ilt ivilh in Iho (ioiiiL of ,i,|)pe.i1 
js no 11101(3 niA jtuluuta than it irlie finding 
wen ie\erse*d Jiwanmal wd Tharomal v. 
Radhomal Tharomal and another l Sind 
J,.H. 171 

idlAlT AM) (jUOLpC'II, r,J, 

llcfnte>.L(- -6 }' IJO, li 

( 6 ) Appludlion of pi UK ijile of to cx&iilioii 
pi oecrthncis. 

AlthiUlgh the use of tne e'jnession “ Re-, 
ludicaU" 111 tlie ease of execution pioccodnigs 
IS not stiictU eorrect, oideis in exemtiiin pro 
ci’cdings are governed n\ piiiniples iin.ilogoiis 
to those of res )iidi( .ila ind <ne liioding, il not 
.ippe.iied against, III siihse'inenl piocis dings in 
the same smt. Their Imuliiig foiie depeiuh 
iiol upon S Id, Civ. I'ro Code, Iml upongenc- 
lal principles of law Ibraham Bambala'v 
Im'am Din, U IJ.’li (1907), < iv I’roce dhre, I 
H Jlur. Ij.R. 55 

Shaw, j.i 

lirfeieiices —5 A. 141, 17), (lA. ‘2()U , H I'. 
,51 , 11 LA 181 , U.15 U (1897-01), II, 252, It 

(7) I‘ia<ti(c of fu 1.1 eJ.avuiiviij defendant as 
a untne.ss dhsappiooed — Civ. Pio. Code, 
Ss. Id, J?!I and lio—liKhaa Ptvidoue Act 

* {I of I87d), Ss. til, 9ti. Id? an 1 138—ft o 
note—Liability under li of a pel son not a 
pmti) to it -Practice—hUaminaUvn of mt 
nesse.'T-Jnterest on amount deoieed andiosts 
allowedLjucUje prohibited from reoeivinq 
^a-ivaie comniuHication from a paity to 

sliit , • 

» 

The plaiiitifl sued I). 1, the husband and I) 
2 , tffe wife, for loeovery of the amciur^ due on 
a pio-nott> and cheque .illeged to have been 
sighed respectively by 1). 1 and J, the brother 


Rea judicata—(Coitftnued). 

« 

of D. 2, in payment of certain accounts due to 
liun on building agivement Before tho.msli- 
lution nl tho pioseiit suit, plaintiff filed a suit 

on tno whole accouVit m which the amount o! 
both these documents \M‘te included. That* 
suit was dismissed ()n the *iound*thAt the 
pl.iititdl, hiivmg takrn fieni D. 1, a pro-note in 
seltleiiK'nt nl the ■iceciint li.id no hnigei a 
( ause of .rt-tion on the acipimt itself 

I 1 teleiijjaiit 1 dinicd (Mention of the pu. 

! note sued on, .illfoing lli.ii, Ins sii,iiaUm3 was 
] loigcd * , • 

The plaiinifl, on the ooili.iiv. .illcgcil the 
doenunntsti he peitei.tly gfimiuc, .vnd'. as i< 
gaids the pii.-uoh exet nled hv 1) 1. sought !o 
mike J>. 2 also liahle on tihe'*,ill 4 'gatimi th.il il 
j was siyiicd foi I) 2 hv her luishatul 1) 1, as 
I hei diiix ,iutbori/ed .tgenl 1) ‘2 denied the 
! a 111 gallon 

I litld (i)ibatilie dismis-al eillici ughtlyor 

i wionglv o1 piL'viou-. -uit on the whole .leceiint 

I whirh nuliided, the .unouni oi the(hC(|iie novv 

! ‘■lied on opr'raleri as i(>\ jndKatii under S Id, 

i hiv I’ll) Cede and ilial on llus luciaum, 

! p.iitot tin lLiuh whu'h is ha ed on ihe i heque 

' should lull. 

I 

I 

I (2) that the ('Mdcino did not, diselo.-ii ihtt 
i(u’ic was any sm h authority given hv () 2 to 
i J) 1 (o-ign tlie pio-note as .illeged uy plaintili. 

I Ob'tei tl Is exlrenieh iioiihtfiil w tK'tliii any 
, ev id< IK e wiiiild he adniissilih to shew that 
1 !) 1, sngned not oidv a- a piiiiiipal hut also as 
an aeciit ot a pinieipal not iiaim d m the pro 
' note Belli under laigli.sh Law, and indi.iii 
’ Law (bee S 02 of the [iidiaii L\ideui(> Act), 
such “vidi'iKo weiild he inadmiS'-ihle. 

I 

^ (5) that the ( it( imistantial ovidditc pifved 

that the pio iioie alleged to have heen signed 
( hy l> J was in fact so signed and g( ninne. 

j Piaetw' (4) th.ii it is not tiiilv illegal, hut 
j imptopcr and unfair for Courts to permit the 
j defendant, at thi veiv outset of the case, to he 
put in the vvitnc's box noimniilly as jilaintitl’i 
i witness to be ern-s-exaimncd in the {trr senee 
I and hearing of (lie plaint'll, Ix'foro tho plamtill 
i IS even railed upon to go intf) the box and tell 
1 his own stoiy. Thiijprar tice genoralK pieva- 
; lent, as it is in the Courts of tins province, la 
' much to he deprecated It is tcrlainly in 
I accoidwitb lustice’and equitv tljgt a party 
j who has to defend a suit should hear what his 
I opponent has to say Ixitore he is r aljed upon foi 
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Res jadfcata~(Co»<tmM;«/). 

an anbwor, and it i" od 1\ nndei exceptional cir- 
ciimstpuces that the opponent bhould be called 
at all as witness of the p.irt) who may be then 
putting his case befoto the Court 

• 

(5) that it i» ityprOpcr for a Judge to receive 

from an\ parti to a puit, private eommuniea- 

tiou in writing as to the siiecni! giounds of 

rcquiiing production of certain dnpuiiients, 

which ecmnrunipatioi* is kept conecali'd from 

the opposite side , 

* <• 
f 

(G) that the following statcuu’it of Defendant 
2’s counsel docs not aiuohnt to .i confession of 
judguieni 

“ If the pro-note is established nr.d receipt of 
consider,itioii is pt,j%ed ’Mrs IM.ix Mint dois 
not wish to piotiact matters b\ diseiaiming 
liabilifry." 

In this case, interest .it tlic latc gnen in the 
pro-note sued upon was allowed on tlio amount 
deeiecd ,md costs fiom the date of institution 
of the srtit to t!.<' date of the decree and fuitbci 
intcreil at G pei cerit. per iinnura on this 
aiiiouui till iMymcnt Max Mink v. Shankar 
Daas. nt) 1' W.K i!K»8 

(diiTri ,VM> JcnissioM , ri 

(8) 6’. L'i, Cir Pi'> rWi', Ue>c filina 

ol <(ii a/t/ieal—KOert ■ 4pi>eal iP'Ji.tssoil on 
tjiuuad of Imutalion alone — Kired —/'Vn- 
dencif of iitoteedinos hn unti of afi>e<il —■ 
Lniit —Lath ii' India 

The imne filing oi an ap))(Ml does not i.ic.ite 
01 amiiil the ludgincnt .appiMle.i agaiiisr. A 
judgmeiil sldl li.ihle to appcxil, whicli has not 
jet lieini iippcMled fiooior .iii appeal .which is 
autu,ill> ixnidmg, i,iinioto]ieiaLii ,is les judicata 
during the inten.il pieocding the .ii)]jeal or winle 
'he.ippe.il is acti!aU\ ponding (a) Where an 
appePaleCoiirt dismisses an appi-al ou the ground 
of hiiutation alone the a|>p('ll,iiit is iiot in a 
belter ',>o .tioii than oiu wlio is lusird hut bills 
on the merit', lii such‘aca^“ the ddision of the 
low'd Couit on the points actually decided hmds 
the parties to the suit {h). In Unghsli L,iw even 
the pondencj 'if procei'dings by w,xy of .ippcal 
is no answer to .i |ilo.idmg of estoppel b\ gid- 
ment, though it in.ic be groi^nd for apphnig fm 
a b'.iy of ptoi ecdiiigs (<,) P'nf India Explanation 
i\ to S. Id, CiN Pio. Code lays downa 

clitfereni rule RamChandraJNarain. I N.L.R. 


Res judicata—(Conftitzted). 

Refeneiwes —(a) 6 C. 246; li* A. 148, R. [li)G 
B. 110,7 C. 381, 8 C 63122 B. 216, D. (c) 5& 
R R 534.31 Ii.J Q.B. bl, 57 L.J. Ch. 367, E. 

I 

(9) Whether it bars any jp» oceedinqs by genet al 
jpnnnpte oi only by syecuil enactment — 
Dismissal of first cqijjhcation for mainten- 
anie—Whether it is a bar to second 
a 2 'ldicatioii. on same facts — H7ie»e substantial 
justice has been done oy the lower Court —. 
Whetliei High Court will interfere in revi¬ 
sion—I'lv. Dio Code {Act XTr of I8S2) 
S. IS-Crivi Flo. Code {Ad V of i8V8), 
S. M.i 

'I ho p.LitiOs wcie husband and wile, living 
apart. The lespondent applied to the sub-di\i 
sional Magistrate tof an ordei foi the i>ppliciint 
to pa\ an allowance for the support of their 
child. The ^fagistrate wiolc “ ttespond'lit 
otters to m.iiiiUin the compl.iinant in a separate 
house, but she refuses to accept the oftei. She 
alleges no ill-ticatment. 1 have consequontily iii> 
powei to intcfcre. Casa disniissc*d ’’ 

Tliia Magistiate w.is traiislerrod, and the re¬ 
spondent sub.se<|Uoiitl\ .ipplu'fl to his snccessoi 
foi .111 oidci ol niamtcii.iiicc foi the child The 
ca-c was duly heaid iiid an ordei imidc to p.n 
Us .!) pel month 

l/eld on appe.il, that tes judnata docs not 
bai ,iu\ proteedings b\ general primipie but 
only In speeial cmielmcnt, .is contamed in 
S i'{ of tlietJn. I’to Coile, and S 40,1 of flic 
Or PC 

Hpicl also th.it whole a Magistrate, to whom 
an applii^tion i'made. Knows or has lea-'un .to 
bclimc that a similar application on the same 
f,ic(s li.is been adjudicated on, he ought not to 
act on the .ipplieat.ion wilhoiit considering the 
picMous deiision, hut that, when he docs so, 
he IS not wiong m ],xw’, nor are his proceedings 
bad and void, reg.ardlcss of the ineiits 

Whoie the seiond Jf.igistaatj has done sul 
st.intial lusliice, it is a stullicifiit icasoii foi 
refusing to inicireie in reMsion Maun^ Pot 

So V. Ma Kyin Mi, 11 Bui. L R. 2,59. 

illW IK, O I „1 

Itefeieiuc —(a) 5 .-V 22i4, D t * 

(10) Joint Hindu fcimily—ludgnieut against 

» Hindu father—Effect -Ron not entitle'd to , 
btiiig subsequent suit on same cause of 
action. t 

In a joint Hindu family, suits instituted by a 
father for ancestral property or reKiting to jpinV 


UlvVrvl I>U1,'''JKM \K ' 



893 


DIGEST OP CASES. 


894 


Res judicata—((^nfinued). 

family business are iinetituted by him as a 
manager representing his whole famil), and 
not in his individnal capacity ds a‘ mere 
iticmber. So when a Hindu father brings a 
partition suit for the division of the ancestral 
property belonging to a joint family, the 
judgment passed against him in such .1 suit is 
binding on his son and bars the son from 
bringing a subsequent suit foi the same 
purpose, on the plea that ho was not a pai t> to 
the prior suit. Raman Mai ¥ Hem Raj, 141 
P.E 1908. 

* 

Lm. CllAMJ, J 

References —103 PR. l«7;j, (i8 PR 190‘i, 
G8 P R. 1905, R , 10 A 411,5 D. 08.5 , 11 M I A 

3G7, I>. 

» 

(11) G P C., Ss. 13, Pxplanatiun II and 13 — 
3tnt by leversionei m one degree of 
relationship—Dismissal of sinl~Sub-''e- 
\itent suit for same relief on another hind 
fif relatwhskip—Subsenuent smt, whothci 
barred—Reversioner to stale all hiiiils of 
relationship in one suit 

'I’he plaintiff claimid certain pioportics as the 
reversioiiaiv lieu of one M, basing that claim 
on the allegation that his fathci was taken 111 
adoption as a son by M’s divided brother Ills 
ilaim was unsuccessful 111 the tiouit ol fust 
appeal, and 111 second appeal to tbe High Courl,, 
he asked permission to allege and pro\c a 
different claim as heir to M on another giound, 
that Is to say, as being the grandson of M li 
sistev The High Cnnrt refused peimis'Kon io 
do so in that suit and he now sought l(' do sc> 
b> this separate suit 

Held th.il, as a plaintiff, who sued .is 
rever'ioner, was bound by K 4'2 to frame ,i suit 
in such a inaiuier as to afford ground for a final 
decision as to his claim as leveisionei .iiid lo 
prevent fiirthei litigation coiicermng it and as, 
in a suit bo c^tabHsli a*ilaim as reversioner, 
that claiiii should bo held to be the subjeit in 
dispute within the meanjiig of the section, the 
plaintiff in the former suit ought to have lehed 
upon his degcant from M's sister as well a-, 
upon the adoption, so that, if proof of the 
adoption failed, he might still establish Ins 
rig^t iisf rovorsiorior on tho ground of this • 
descent a!id prevent further litigation legar^ing 
it and«tbat, therefore, his subsequent suit was 
barred. Masilamania Filial v. Thiruvenga- 
dam Filial, 31 M* 385 

.Whitk, C . J ., Miljlek and W/«L1.IB, jj. 


Res Judicata—(Couhinicd). 

References '.— 96 M.,7G0 and 99 M. 163, F , 3 
M.ll.C.R. 320, 7 M.U.C.R. IGO. 11 H.fi.R. 158, 
2 C. 152, 20 C. 79 ; 2.'> B. 189, 22 M 2.59 and 27 
M. 102, R. . ^ 

(12) Piioi Sint on pattiih—Intlusionof volun¬ 
tary foes in pattah—Failure to object 10 such 
inclusion—iSubsequont suit—Res judicata. 
See Act VI11 ok 18G5 (Rknt RKco\iiia\), No. 2, 
17 M li.J, 113. 

(1‘3) First suiti»dccidod, on a ptohmiiiary 
point—Second suit on a point not decided in 
the hrst suit. SocCis Puo (lomi, No. 28, 10 
Bom. Ij.R. 180 

(14) l,.indloid and tenant .i»(.)id('i in ejccl- 
mc'iit—Suit in OimI Court by lessee of tenant. 
Sec Ji;ki8i>ktk)N or Civii. and Rkmajui: 
Coiu'is, No 11, 5A HJ -K). 

^15) Suits foi posscs.->iiiii ol revi'iiue paving 
land iijcluded by mistake in the ejectment 
decree passed b\ .1 icvciiui Couit—Act Xf'I of 
1887 (Tenant y, Pu'ij.il>). S. 77-C I’.C , S. 13. 
See Ji lusmerioN (or Ci\ii and Ri’Vi;ni. 1'. 
Corifjs) No 5, 73»P.\V K 1908 

(Hi) IcleiiLitiy of suiijecl-inattci if es.s(‘litial 

— flow established. See Hi.m'ITI a Kstati:, 
No 1. 12(1\V.N 7 . 39 . 

(17) between .so dt'feiidaiits Sie HimK' 
Law (WiPow), No 20, 5 A.I. J ‘Ui7. 

(18) Het isioii of Couit 111 Biillsli ludi.i,— 
Wlietla 1 bars suit Ml Ber.ir Se(-Ci\ Pito Coni!., 
\o. JO 4 N.L H 01 

(19) Bent suit—■CTiaiT'ni decree—I’ltaof pay 
meiit not raised in that suit—Claim of set oil in 
.1 subsequeui rent suit—I >efeiidant ougdit to have 
made il ground of di.feiu.i in pievious slid, but 
jiietfaded hoin ckinnuig it 111 f.iter suit See 
Civ Puo. Conn, Nc. 31, 12 C.W N 8G2 

(20) .Suit lot anmidy—Dofend.tnts denying 

nkiintiffs’ title -Pre\imis smt in Bevenue Court 
between same jiarties fni ai reals— Decision of 
Revenue Court operates as res jiidwata on ques 
tion of title—Dt'tendant estopped from re-open- 
irig qiicaiion--Right of plaintiffs to reieive 
.T,iinmty. See Civ. Puo.Couk, No. 16, 5 A I..J. 
407. • 

(21) Issue decided against p.irty embodied m 
tw'o decrees—Party appealing againstame only 

- -Other decieo on boooiiiing hnal operates as—. 
See Oiv Puo. Coor, No. 18, A \V.N» (19(»), 
211 
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Res Judicata—(CowhnJtfifli). 

(?2) Orders in exocutioR proceedings binding 
on parties in ;il] subse/juent proceedings in that 
suit on piiiiciplcs snniUr to those of—. See 
EXI’-CIJT^ON 01 '' yKCKKF, No. 18, IJ O.G. 220. 

(23) Suit for assessini'Ut of addition.il rent on 

same addiiion.il area which f()rmo'l subjort- 
inatter of previou&,snit barred—l‘ri‘\ions suit, 
operates as— Sec Ait VITl ok ISSfi (Bi.m.\i. 
T™^NCY), No 7, 12 C.W.N 904 . 

I 

(24) Suit dismissed on an ,i4,ernativc giound. 
whether res jiidtcaia See Cii I’lm Gouis, 
No. 10, 4 M.l'.T 00 

(25) Whetliei right to ledeeiTi Is— See Moi.r- 
imoii’ (RioDl.Mnt is), No 19 4 -M L T 7.3 

» (2(5) Decision of r|ne-,tions in former suit, not 
quite nocess.iri for its detcriiuiiation, tml-- 
betwcim s-ime pailies in later suit. See Hnsin 
Law (WiM.s). No 9. 12 OWN. 1002. 

(27(J Itisiinssal of suit to enforce ■UKcptanceof 
patta by Revenue floiiit—.Subsequent eiv.l suit 
for leeovcri of rent on the liisis of te.nder ot 
proper patta. See IMapras Act VIIl ok 18(50 
(Rknc Rrcoveri), No 1*17 M L .f f.01 
3 M L T 180 

(28) Fi'undiilent tiansai tion npJield In deorce 
of Court—Parti precluded from setting up bis 
own fraud. See Erikd, No. 3, 4 M.L.T. 331 

(29) Bond obi allied f I oi' teii.intfor uon-oiiu- 
partci ,ind eK-proprietni\ holding—.Ipplii ation 
for fi\iiig rent—Bond found to h.ue been 
obtained bv undue inlliieiice a- to cv-piopriet.iry 
holding—Subsequent .suit foi aimars oJ lent- 
Wbothei tiiidmg as to undue inllueiite ics 
jwhcaia. Sec let Til ok 1901 (N.W.P sm> 
OuDii Land Rr,»r,M i ). No 2, ,'i A L J (342 

f30)-SccCiv. Pro Cook (B 13). 

(,31) Plaintiff dee,lining to proceed with suit 
— Res judicata See Ci\ Pro Coni’, No. 20 (n), 
198 P.L R. 1908. 

(•32) Tit’e set up in piescnt suit whctbei,— 
giound of defiuce which ought to 1 a\e been 
made in foinni suit—Expl. II of S 13, CJiv. 
Pro. Code SeeC>.\ T'no CouR, No. 29 30, 12 G 
W.N. 292 . • 

9 

(33)~~, plei ot, conditions necessary in ordei 
to establish—Ooinpetcnoy of original Couit 
deciding * former suit, not that of appellate 
Court where .suit nlfui rtely decided, to be Inoi.- 
ed to. See Crv. Pi o. Cole, No. 13,12 C.W.N. 
369. 


Res judicata—(Coiw lulled). * 

(34) Remission of renb—Previous litigation 
b\ tlip guintco’s heirs—Subhoquout litigation 
b> the gradtcc s tiansferecs. See Sanak. No. 1 
7 O.L J 202 

(3.5) PliAntilt toiincrlv suing as .idniinistia- 
toi ol cbt.ile of deciasod—Subsequent 'h.nl b> 
bimioi .-haieiri deceased’s estate—Foiiiici suit 
disniifased-Subsoquciit suit whothci res juiJicata. 
Soi* Civ, Pro Cook, Nl' 13 (n) 14 Bin. Ij.R. 
351 

Respondent. 

(1) goltiiig <1 dc( roe .igamst .i eo-respondciit 
S<'< Civ. Pro Ooijk, No. .302 , 4 A L, I. 772 

Restitution. , 

(I) Fust lessee, giving up pos.scssion ol land 
to sub'.cqitcnl Ics^iOeoii iccoipt of eonipeusution, 
—siilIi lessee bcooiniiig afterwards entitled to 
icititutioii of bind liy a decree of Couit—right 
of such b'Sheu U) po'.tpono .ipphing fot lei+Utii- 
liO’i until mesne proilts became sullnient to 
wipe (>(1 (ompciis.itii)n money See Cl'. Pro. 
Coin , No. 2'.K). 18 RI.L J. 39. 

(J) CoiKUtioii^ undti which jieison Can a^k 
fill —uiidei S 083, Civ Pro t.odc £ice Civ, 
I’RU Com , No .33 5, 12 C.W.N. (>12 

(5) FiXccution of dtciee—Ellect (tf reversal on 
appeal—sepalHtfc suit, maintaiuabihti ot. Bee 
Civ. Pro Cook, No 101, .55 C. 2(55. 

• 

Rcsti)t;ition of conjugal rights. 

(1) jSiiti fi>r~Jieaec fk'clarnnj mfe's mjhts to 
futuie mamiamme and residen.cc J'Jffccl 
of—WlieAhei lehefmn be ilainied m ejecii- 
tion in uceediiKjs 

lu a suit for the restitution of coiiiugal rights 
a decree was passed m terms of at. awaid bo- 
twieii the paities. It deelaied the lighl of the 
husband to the- restitution, and ofdored the ^ife 
to leturii to him ,ind live with him It furtbei 
declared that the bu'-band should return certain 
ornaments to her, and it abso made jirovision as 
to her future mainti'niince and residtmce. 

Held, that the plovisions as to maintenance 
•and residence wcreiyeroly declaratory ;« and no 
relict could be gr.inted to her in oxocUTiioii pro¬ 
ceedings. Musamat Lachmibai v. Kapiamal 
Asudimal and Kaniamal Asudamal v. 
Musamat Lachmibai, 1 Sind^L.R. 184. ^ 

PRA'IT 4X11 51aYWA11D, 7J. _ , 
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Besttttttlon o! co^ugal rights— iConckdcrl). 

(2) Husband dc-seriijij a7id abandoiumj Ins 
ictfe—Liapna uf htiie—Husband nut entitled 
<3 claim vmtodij uf wife. 

Wheio it is cloajly estitltlisihcd that a Hindu 
husband for >ears past grossly failed to fulfil 
the obligations of giving hia wifi* a home 
and of supporting her and her ohild, held, in Ihc 
face of suoh desertion and abandonment, that 
the husband is not entitled to come forwaid and 
assert his rights as hei^ Inisliand and that a 
Court IS not hound to deciee a cliiim by -.uch 
husband foi oustod\ of his wife Dhani v 
NarainSingh,82!'It 1908-H7 I'.W.R 1908 
Kl NRlNl.rON \\D Rviti(.\n, jj 

Itefercnciis — 7S PR IS'd-l , 95J’II 1898, 
28 G. 37,7bl, ‘29 A 22‘2, 11 M I A 5,01, idled on , 
id 13 *044 , ‘28,11 4‘)G,.il 0 79, R , GO PR 
1879 (P.B ). I>. 

Revenue Courts. 

Vaiatioii See T/IMi*”!, los Act, Mo 5 (o), 

9 P W K 1908 (Rciciiue) 

Revenue sale. 

Thiii-h.ise benami See P.j,n\mi 'iiiwsm j'K)\s, 
No 4M.T.T -31G 

Revenue Sale Law 

See Acr XI oc 1859. 

Reversioner 

(1) Natine indextentof levotsioiieL's mlerest 
m iinoestial inajicity—whether he mteH-,t • 
alTeeted by full owner's iiiine o» .ibscondnie 
Sec Cum Pito Coot, No. 1, 10 P \V R 1908 

(5) I>e' 1.11 atoi’/suit to si't aside nuiAliiiu 
Dihuussal of suit—Appi'.il li\ some only of the 
plaiiitifts—Doolaiatiou should be gianled only 
on appellants’ right—Reiisioneis not joiiiiiig 
appeal to be excluded Seo ^^AUoMM)\^ Tjaw 
(I/K i.i'iiJ'ACi), No 1, 190 P.Ij.R 1908 
—Sec Hindu L vW (Riw i'iisio,N'r.ji.s) 

— Sec CiM’ojis (P^NTMi) 

Review 

(1) Insolvency luoAicding-Setting aside of 
6£ paite order See Civ. I’uo Conn, No 90, 

7 C.L J. «G8^ 

(‘2) Pinanci.il Cornmissroner’s power of le- 
Tiewmg his predecessor’s ouloi Sec Act XVIl 
OJf' 188 T(Pu'NJa.b Lv^n Rrvenur), No I, 4 P W. 

R. 1^08 (Bov.). 

(3)—not necessary when wrong wituds in¬ 
advertently usfd in judgment lu de-,cubing 


■Review—^ConrhfdedV * 

property in ^uit—Corrections may ho lu.ide on 
ajiphcalion under S 2b2 of Civ Pro. C^dc. See 
Ojv. Pito CoDi;, No. *108 40 IMi.B. 1908. 
i (1) The ground for .imendmg a decree on 
rc\iew' must bo soniethnig whuh CM.st6d at the 
date of the doerre. Sec Ci\. Puo. Coni’, 

' No. 301, 4 Af L.T. .SO. 

'• (>) SceCis.Pno (loDi'.Js’o 94, 5,5 t . 102-3. 

0 

' (0) VVIjeie (|iiesfum <1 f.icts niviFlied leg.il 

I (on.-idcral loD-. luiiorv ponil iii the rp.isuning 
piooe'S, thoupli 4^iidn)ev «f ludi.ui Couit-. woio 
coiuiment, tbclhivy Coimi *1 could review such 
Imdiiigs ill appeal See R'C. Ill oj-’ 1891, 

' No 1. 12 C \V.N. lOT) 

(7) Powei of lower Cniii I t(^ lev K w Its wioiiR 
Older— Civ. Pio Code, S (i‘2‘2 — Ifitei li'ii iii c hy 
the High Couit See Civ, Pm. Cod' , Nn 15S 
(6). n 11 114. 

(8) - , of |ii'leniei)t, on discoveiy of new and 
inipoii-aft in.itfei—Iiiio dihceiu< See Civn. 
Puo I'oiii', No 1(>3-(7, 2 Sind 1. U. In , 

Revision 

( 1 ) i!et)iiiun~~Cii'il tnscs Quantuhi uf vri- 
deuie—iilKCstioii of fmt 

I he CliK f Court will gciK'i.illv lofuse ti. evei 
ci-e us powers of levisien in civ il e.ises ou ques 
tions of f.uA, when tl en is (\ideiict ou reeoid 
whu b the lowci Coiiit has con udeied. It i .uuiot 
bo s.iid that tie lovvci .ippelJati Golut ba.s 
coinjini.ted a ra.iti ri.il .neguLiiity men ly he- 
caiisi it m.iv possibly h.ive, conic to a wrong 
ronelusion in vvoighing the evichnee Aya 
Ram v Karin Narain, 208 P J, R 1908 

Kl NsIM.TON, I 

I Uf el cute . P.R 9 of 1894, F. 

(1-u) Oihi,r leineclies open to .iggnevcd ji.ii t\- 
HigL ( onit whetber will interfere Sec Sei-ci- 
1 K l{i 1 ij'i. A< T, No 1, f) A L ). ‘297. 

( 2 ) Powers of--given to High Court by S 25, 
Siuiill C.uise Conits Act, aiicl S. C‘22, C.I'.C,, 
iclatioii I'otvvcCM Sec At r IXorlKH? (Smm.i. 
C\Usi Coi iirs), No l,5A.Ii 1 295. 

(1) Cnnduions under which High Court c.iu 
iiiteifere ill—With order of Court hclovv Kno- 
iieous decision on question* of law. See Civ. 
Puo Coni’, No. 349, J3 M.L.T 2fj‘2 

(4 —, power of High Court to iiifciforo in, 
whcio decree boldeSs represonUfivo.s are pro- 
perK brought in See Cl v *Ptio. CoJu;, No ‘360, 

;S Al.L.T. 249 


37G3-—.67 
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Bevislon—( Contma^d). 

(o)-—, power of High Court to interfore in, m 
proceodii;gB, against pleader, commonced, but 
not heard and decided by.Diwtrict Judge. Sec 
Act XVJII ov 1S70 (Lkoai. PliACTmoNRUs), 
No. 4, li^G.W.h^ «81. 

(G) Acquiescence, question of, whether good 
ground for rovision. See Act XVIII or 1881 
(Punjah Coi iiTs), AS' AMi'.NDH) 1*0 An XXVok 
1899, No. d, 31 P.W.R. 190H 

I j 

(7) H\gh Court's power of revision where 
aggrieved party hits' othoi ft'modv .iviul.ible, 
(e,g.) by regular suit. See Ait VII or 187G 
(Land Rkuiistiiation), No. 3, 12 C W.N. 1(>—35 

(5. 120'. 

(8) Order imdqr S. 312. C.l' O -- HcMsion 
petition to High Couit, whethei lies—Appeal. 
See C;v. Piio. Oodk, No. 208, 4 T.l i..T. 9G 

(9) —, wbt 1 ) allovved- Cnil Piooeduro Code, 
S. 622. Spo Ci'i .Pko.Codk, No 3.52, HOC. 238. 

(10) Gompens.ation monev piaid to Hindu 
widow-'-Reveroionei's appliraiioii for tefei iiu') 
to Civil Court.—Otdei by.Judge on roforenee di- 
roctaig lefund of money already pud b\ (.'ollec 
tor—Order not one under S .32, Land AccjUisi- 
tion Act—Tneonipeteiuy ol Judge to proceed 
Under S 32—No appe.il from eider under S. 32 
—Power of Ifigl) Court to interfcic in revision 
See Aor T Of JH'Jl (fiANO A( gnsirioNj. No I'l, 
la C W N. 1039 

(11) Dismissal of first appljc.ition foi inain- 
touaiMe—Whither It IS i bn to second ajipli 
cation on same biets—Whire subsfauual juslKe 
has been done b\ the low.'i ('ourl, whether 
High ( oiirt will iiiterforo in tevisum. Sec Rk.s 
J cmcATA, No.11 P,'jr L.li 2,59 

(12) Nataire of 1 [igh Court's reviiional jutis- ' 
diction—'Initiation if cninnial proceedings, , 
under S. 47(>, Criin Pio. t.oile—CousKleratious ' 
lor 11 igh Court in o'vercismg powers of rm isjon— 
Stay of trimmal proeecdiugs pending iivil , 
appeal to High Ccuit, whether justifiable and 
when--ClV Ih’ot Code, S. G22—Chatter Act, . 
S.‘15 See CuiM Pito. CoDV, No 7, 35 C 909 

(131 \\ioiig mteiprot.ition of doonments, 
whcthai imountb to material irregularitv — 
Lower Court lomiilotelv iguotiiig terms ol a ; 
docuiueut arid placing ujjon rt a ircrvei&ely 
eironeousconstnKitiou—fjhhit Court’s power of | 
‘revision. See .Xcr XVm or 1881 'Punjab ‘ 
CoruTs), No. 10,173 [’ L R. 1908. 

t 

(11) High*Ceart’s powsr of revision where 
aggrieved party has othic lemi'dy available. 

. S'«e Civ Pk(* Coma, \o, 354 , 4 ALL T. 320. 


I Revision— (Concluded). t 

! (15) Sale of joint immoveable property in 

I foreign territory by order of British Insolvency 
Court—Suit for refund of portion of salfc-pro- 
coeds b\ co-owners, a suit for an interest in im¬ 
moveable property, not cognisable by British 
I Courts—Pijopcr remedy was by suit in Court 
I having jurisdiction—Not a htcasefoi rcvisioiiaJ 
niteiforence. SocCiv.Pbo Codk No. 37, 122 
P.R. 1908. 

(IG) Judge declaring certain persons to be 
touts -Applic.ilion to division Bench of High 
Court niidei S. 15, 24 and 25 Vic. Cap. civ— 
Power of Bench to revise such order. See Aci 
XVllI OK 1879 (Lkoal I’kactitionkhs), No. 8, 
A W N. (1908), <279. 

t> 

(17) Powers of Chief Court, for revision under 
S. 70 (1) (ii), I’unjab Courts .Act, 1884 of order 
under S. 19, Act IX of 1899 See Act IX ok 
1889 (AuitrruATioN), No. 1-u, 144 P B 1908. 

Reza Milkiat 

( 1 ) lie'-a mliiiat, mcaninq of — Crwe-hohlet — 
Settlement det ree — WajiO-ul-ars. 

Held, thai the tcnii “ Rc/a milkiat " mcaps 
apiopnetaii oi nnder-propnetary title in a 
small plot of land Sheo Dayal Singh Vi 
Suraj Kumar, 11 O.C. 1G4. 

« 

Evans, jc 

Right of suit 

( 

(Ij Mahoinodan mosque founded by various 
classes of INIaliomedans—Charter of ineorpor.i- 
tioii obtained by a poitiou of the congiegation 
dislegardiijg the i igbt of the rest—Uomcdv of 
the l.itf^r-Coui t will grant rblicf to aggiicvcd 
nu'mbcts of iiij<antliotised religious communities. 
See Mmi-imkdan Law ^vVakk), No 4, IJ 
C \V N 26 (P C.) 

(2) Co-ownei oi estate suing other co-owner 
for partition of i how kidari chakr.in lauds of 
poitiou of estate -Maintainability of suit. See 
Pautitkin, No 1, 12 C W^N. G^O 

(5) Dcm.ireatioii of village boundaries accept* 
ed by Rottlr-nu'iit authorities and agreed to 'oy 
defendants-Conduct ol paities with reference 
to and long possession of such hind-j-Suit by 
Oovernment to mipugn correctucA. of demar¬ 
cation proceedings, ‘mamtamability of. See 
Dumiuoation, No. 1. 11 O.C. 30 

*• € * » * 

(4) Duty and peiialty of insufficiently stamp¬ 
ed documents roooverod from person filing 
dooumenl by Collectoi—.Proper authority to 
review Collector’s order—Suit bi* such perssn 
against Soeretaiy.of State for collecting dul;j 
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R^ht ol suit—(Continued). 

due horn third person, maintainability ot. See 

Stamp Act (II ok J889),J^o. 7, 5 A.L 3. 262. 

(5) Riy^tidcation of sale-deed upon wbioh 
plaintiff’s title rested not made as lequirod by 
S. 31, Spocilio Belief Act—Maintaiuabilitj of ; 
plaintiff’.s suit. See Specific Biium A|iT(lor / 
1S77), N(i. 4,11 0 0 93. 

(C) Right of person, holding peiinaneut intui 
est of inferior grade, to sue toif partition poi¬ 
sons holding iiiteront of superior grade See 
Pakiition, No. .3, 7 G Ii.J 419 

(7) Suit by oo-8halerlalldlo^d-^Co-.sllcllel^ re¬ 
fusing to join as plaintifls—Co-shan is L‘oii»e- 
qucntly made dofeiidaiits in suit—Whetbei 
oo-shaier landlord entitled to ’inaintain suit 
for entire rent See I>\M)I.(iui) amiTi’saki, 
No. l-i, >0.1. J. 415 

(8) Suit b\ wife loi deelai.a.ou thm neilliei 
her husband nor .mother, u> whom husb.md 
transfeiioil her li\ deed of ’epiidiation, have 
eon)Ugal rights against hi'i. iii.ntiL uii.ifnlitv of 
See M vJiUiAi I , No 1, H i' It, I'JOR 

» 

(9) —.for damagr's—Defam.itiou ef cl.iss— 
Cause of action of individual. See l.ii.rn, No. 1, 
12CWN 490. 

(10) Bills of ev.eli.uigo ciidor'.ed over to .i pet 
son -Indorsee c.an maiut.nn .suit, withoul dis¬ 
closing priiuipal, ds holder in due eoiirse 
under S .'i.-i of the Negotiable In.stiuiucuts Act 
Sec Act XXVI of 1881 (Ni uoiiahi i, Issntu- 
MiiNTS), No 1, lo Bom L It. 2()8 

t ■ •• 

111) Manitaui.i.liil]tv of suit, 1 a shebaU. of 
idol, for declaration tli.it propertv sought to be 
sold 111 execution of persoij.il deoiee against liini 
• is endowed propertv —. See Civ Puo. Gons, 
No 156, 12 C.W.N 308 

(12) Estate uelongmg to living liindu Debt¬ 
or—Whether administration suit m.iintam- 
ablc to adiniiiistei stifcb c?t.ilie See Adwims- 
TUATiON’ Sdit, No 1,10 Bom. r..K 519 

(J.3) Manager of joint Hindu familv lan le- 
present it m suits brought on behalf of it -Co- 
•pareenor can alsj represent if liis iietion is 
consented to oi ratified bv his* to-paieeneis— 
Concihatoris certificate obtained under S 40 
of Delfkhan Agriculturists' Relief Act bv one t*- 
paroener as manager or with consent of other 
members—Mamtamabilitj of suit by co-paaeo- 
nors to which S, 47 of Act applies. See IIiNDn 
Law (Joint P’amilv)* No. 9, 10 Bom. L.R 505. 


Right of buit—(CoTiUiiited). , 

(14) AuoUou putcbascr on oWUming deUvety 
of possession undei S JIH, C.P.C.. dispossessing 
judgment-debtor’s tenant—S .419, C.l’.C., not 
proceeded under—Dispossession of judgment- 
debtor’s tenant not in due couise of iavv—Suit 
In tenant of judgmcnt-debtcr against auetion- 
purelniso', luaiiit.iinnlnlitv of. See Si’i.eiin 
Rfi iff Act, No 2,12 C W N. 694. 

(10) Brahn'in of tlupalpur’m the /ftnntsar 
Distrut—Se^'j, light to ipiestion the validity 
ot iilieimlion by f.ithei See Ci smvis (I’l Mivn- 
Ai.iI'Nvtioks), No i, 58 y.R 1908. 

(Hj) at. lie piopnctor making a gift to his 
daughtci vvith the cnuscnt of childless.sofi — 

Right of reveisioiiers to eontisi the aliBiiatiion 

« 

See Cl SIMMS (Pi n.JAii—Ann na'i ARs) No. 2, .'"'S 
P K 1908 

* 

(17) Alienation bv male |rioprjofcoi —Nixt 
reveiiiMPei's right to -,ue tor setting it iisicle m 
the pre'-eiiee of mmoi .ndopted son Sectiv 
I’lio {'(. 1 ) 1 ., No. til ,•)() PR. 1908 

• 

(|8) Uiglit ol -oils ooiii laforelhe adoption 
of then lath’d to conUst nlK'ii.aUon l.y t.uherof 
his .idoptive f.ithei’s jiripeii' See 0i 'Tovis 
iPi Nivii—Ai II Nvinis'-), So 1(>, n(>l’.lt 1908, 

(19) Suit :.c coriectoi .iltei eiit.iosni leioid 
of-iight-., published uiidei Cli \, lieiig.il Ten 
anew Alt, not iil.iintamablc-—Eeunuse n. he 
li.id to '■jieei.il lenicdv j.iovided in ehaptoi 
See Act VIIl in. (885 (Bimai Tisvsev) 
No -21, 12 C.vV N. 10,)2. 

(20) A aigiiee of puirlnwi ol e‘t.iu e.'lti midei 
Koveniie Sile l..iw* f.ui '•u. to avo.d eiKiim 
brail! (" See Acr \l in' I859 (Ui \i sA i, Svi.i 
Law) No. 5, 12 C W N. 1029 

(21) Cl.uin foi dcfl.mng I li.it defeudaiil w.e. 
IK'I incjjn.uit at her hu--)).ind's death —I ici I ua 
tory suit—Not m.untain.ible. See Diciauv 
I' oH. Srii, No. I, 124.P.W R. I'liiS 

(22) Co-octup.int 111 Bciai in Niii\ev numUd, 
who.Ni; interest n Mild by .lUi lion* to astisfv 
moitgage dcctee. not entitled to ^ue for pie 

emption/e '.li.iies -,o sold. Ve Pui-i' ifi'km 

No. 29, 4NLR 148 

(2i) Widow having fund trom hei hu-.’o,uid .- 
estate to luaiiitaiii her f« Rve yeais—Suit id 
wni ars of m.untenaiicc premature Sec Himu 
Law (Widow), No. Li, 10 Born. L R. 770. 

(24) Landlord, suing in ejectment, no* show¬ 
ing intention to avail himself oi tenant’s 
foifeituie and to determine the lease •before 
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Right of anlt—(Qoitcliided). 

bimginR suit—Suit cloos not he bpfoji «uch art 
.showi:^ intention i^doiie. Hec LANrn.ouD \nij 
T roNAN'r, No. ‘in. 4 "M IjT. 

(SJ.O) Amfr.vl to tiaiisport Govocniiiotil Nilt 
“ S. 87 , M.iA as "Salt Act—Suit to recover sums 
deducted under th(- terms ot the eoiitidct— 
Maintainabilitj Seo Act IV ov 184 'j (Svi.r), 
No 1 . 4 .AJ D.T. 2 U 1 . 

f 

1 

(* 20 ) IliKlit of Dirinufaclurof to-.lU'foi bte.isli 
of trade ni.iil,, when dn'ierent. fi/oi doo, the 
business. See Ti.jin. AI vji^ , No, 2 , 1 .) C W N. 
S 2 

Rigarian owner. 

—claiming right to iirig.itc liis lands from 
river must niif, mlaifcic 'villi lo'vci tip.iHan 
owner's iij^ht-. L'piiei rip.iiniii oanei entitled 
ti» <ie(|Uiii' eavim nt to iiriaate Ills land imle- 
pcndeiitlv of S ‘i('> Ijiniitation Act—I’roof 
lequired from uppci riparian ownei udvmg on 
.lustoin. See I'Iabi mi >'is No. H, ; 5 .‘) C. .S.ol. 

Riiier. 

( 1 ) I’libhi naviitable rnci—.Arm pf t’le civei 
being eiit off fiom the in tin river, elfoet of, 
upon lishcrv right See l'’isiii’)iv, No. i 12 
O.W.N. f) 5 !) 

( 2 ) Nilfetence lietwccn lano' tcmpoi.irilv m- 
imd.it-'d > 111(1 those boconimg pm t of a i imm hod 

— Riglifs of ovvnei Sec Li vsn, No '» 2 Smd 
L K. 1 . 

Riwaj-i-am. 

Coiiot t'De.s of cnti> m Uiwnj-i-ayi not 
supported hj mst.iiiee- -Kflect. Sei Ae'i 11 oi 
J<) 0 h (P!ii^-i.'Mi-iios), No ' 5 , ;i 0 P R 190 s, 

Roads 

Ncwsb.irv conspiiuem as .ind mipiu .itioris 
arising from tiv (tnty vast on Local Hoard- of 
nniiintaming ro.ids, Kcc Acr \' oi 3884 (Mauiiss 
L orAc I’oAitns), No I.LSAfLJ 91 . 

Royalty. 

Suit lor veeoveiy'of, on registered document 

— Art, IK) and not Art. 110 of Ijinntation Act 
governs-lilt. Sfcc'I'nvNsrKit-n Pj.oenKTv Act, 
No* 7 . 1 , 12 C VV N 724 

Sadr Courts 

—, decisions of~'J.’b«ir oindmg i httractci See 
Act XVU o? 1 S 79 (iJoviiivv), No. . 8 -ri, 2 Smd 
L.K. iS. 

Sale , 

( 1 ) lVii(if)r'.s lu'i-J f un^jai'l piitihise-tituiieif 
— Hflie den I . e full (u kaoieledgineni 


■ Sale—(Confinwed), 

of punhafte tMtneif—Mortgagee taking the 
mortgage aitliovt nttioe ofunimdputcfiaae 
i imnirn—lC&toppel—'J’rfinsfer of Proi)erty 
Ai t (tv oflHS:i), Sv. 3, 35 (2) (b), and 65 (6). 

Ill a registeiod sale deed of a chaivl, it was 
' stated tVi.it the vondoi had received consider 
.ilion in full and tlieic was also an ackaowledg- 
mentofthe vendoi at the foot of tlic deed to 
, the same etlect. The vendoi had also patted 
with all title deeds relating to tlie piopi'rty. 
The vendor subsequently mortgaged the puo- 
pertv to tbc plaintiff vvho had no knowledge 
th.aip the. lull amount of the consideration inono> 
vv.isnot paid to the vendor i.hougb het.ievv that 
the vendoi w.is m possession of some portion 
I of the piopcitv * 

Ifeld, th.it the .Irjfcndant vvais estopped from 
contending th.it sbe h.ad a lien on diatliawl 
for the unpaid "halAueo of tlie purchase money 
bv her declaration as to leeeipt of the whole 
punhasL-monov, and bj hti act of handing 
ovei the title-deeds 

Per Bv.c'in i on, J -A vendor of immoveable 
propcTtv who endorses iijion the sale deed a 
recuiit foi the pmelmsc-rannev cannot set up 
a lien foi unpaid purchase money as against a 
mortgagee foi value without notn c imdiT the 
purcliasni. Tchilram Girdharidas y Kashi- 
bai, 10 Iloin. L R. 4(i‘J 

• 

Sill Lvwkini is Jkn'kins, K C.l K, i i a.m> 

' HvTcun OK, ,1, 

• 

(i) hnad sold bg oover ninent fm arieais of 
’ic>emic-huldot oj nioneg detree against 
'tuner >f such land bunging suit alleging 
fliui land bought vy giwchatet foi and as 
li nstee fur Ihoounei and imaging that the 
I land belonged iiol la the j/utrbaser but to 
• foi inei owner —nhellier it is neec'^saiy first 
I to set aside sale of land Jor arrears of ie- 
eentte- gjiamt rontaining no allegation of 
j attathuienl aiid*objrr'iinn, but allegation, 
tfu’ieiii. showing ^lainiifl's objeit was to 
; vindhata the tight to attarh the gwoiicity 

I — whether an amendmetU of sut h jrlaint 'is 

' aVowahle on set ond njri’eal-giheihcr a per- 

1 sonilainnng to be the ohner of attached 

I property has^a right of suit independent of 

«| S. 285 of the, Otml Prrwedure Code {Act 

I * of T8Sti) * 

I 

I Tjie fiibt defendant’s land was ‘sold by 

, (Jovurnment for ar'-ears of revenue and wa.s 

' bought bv second defendants * 
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The plaintiffs wlo Imil obtuincd a money* > 
'decree agaiusit the first defendant, brought 
this suit, alleging that the second defnndunt 
purchased the land on belialf^of the fn st deteud- 
ant, and 111 ‘order to tvitdc atlacbmcnl ol the 
same, and held the land as trustee for tlie hist 
doiendaut. The plaintiffs prayed aiio) 
that, oft payment of the aiiears of revenue, 
the sale be sot aside, and for a declaration, 
under Chap VI of the Spocihc Kulio) Act, 
that the land was the propci ty of the Inst de¬ 
fend,int and was held by the* second dolendant 
as tiustec for the (irst dofendaiit. 

Tlic District Oouithold tlie salc'foi ai rears 
of ccvc'nue CLUild not be sot aside, (which deei- 
sion was admitted! i f otrec t), ;ind witbout c on- 
sidering the other praxcr- in the plinntdi''- 
missor^the suit. 

Held, that, although the plaint was dcfcc ti\e, 
as it contained no allegation of the attachment 
and the objection, \ct, as the allegutions in 
the plaint (as sot out above) showed elc.irly 
than the jdaintifls’ object was to vindic ate tluir 
nght to attach the proportv, an luiendnicut ol 
the'plaint should be allowed now, more especi¬ 
ally, as the -ccond defendant aetu.all} suggested 
the issue “ does the set ond delend,int bold the 
said lands lu trust for the lii&t defend,lut 

It was admitted that Ch,tp. \ I of the Speci¬ 
fic. llelief Act docs not apply to the case, but it 
was aigned that, long before'' the suit was 
instituted, the pJ.nntiffs ,itta(hed the land in 
execution of their decree, and the second defend¬ 
ant apjihed for the removal of tln' attachment, 
but his applic.ttiovi was ad|ourncd pemtapg the 
decision of the suit 

Held, that a peison, who clauiis to be the 
owner ol the attached propeity, h,is u light of 
suit quite independent of S. i8.5 of the Civ. 
Pro. Code (‘2), (a) 

Held, also, that tiioie is no reason why a 
decree-holder should not have a like right of 
siyt, provided he has*attacbed (he pioperty, 
and his right to attach it has been disputed. 

• Held, further that, a.s piamtiffs not only 
claimed reliefs to which tlicy were not entitled, 
but also omitted to stale all themateiial facts 
which would entitle them to any relief, no order 
for coats should be made. The Soeieta Coloni- 
ale Ittfliana v. Haung S&weLe, 14 Pu)i L.ll. 
135^4 L.B.R. 252. 

luw'iM, O.C.J. AND Ormond, j * 
Hefereiice fb) 23 B. 266, follomd. 


8 ale—{Confw ued). 

('2a) Contract for sale of Imise —.Safe of en- 
eMmbered I'lOferty—Vailiue iocleni ciicum- 
brame—Cdann fot rent — liete'ttionvf pui- 
(/idie vioneij -■Tinnsfei of Proi>eitii Ad — 
Ap^jIuoMHif u/lar of S (J) (7) 
and .5 {ii). " » » 

Plaintiff entevcil into a eontraol with Aelend 
ant to sell h\-> house to the \,iliter, who was ,ilioacW 
III pi)sse-.-,u)n. The house w,i.feiieun'bep‘d .it (he 
time ('( tlu eoiitr.nt Id.nntifi leeeived .i iiotlion 
of tne pnreh.isc moiiej, agieeil to clf,(i (ho 
eiK uinbr.iiK e hiin-icJI withip .i eoitain nine and 
exe( ute a i onvcy,uieo to iflie del. nd.ant o,i reeeipl, 
of lilt- liaLiiice .it the iinuj ot tlie sale i lefciidant 
continued in possession Tw o \ uai s hilci, platritifl, 
without ell ai iiig tin eiieumbnuiecancl executing 
the sab , sutd dclciid.uit fei itflit gillie house 
Tlieie w.is no cimliai t foi pa\meiil ol I’Piit alter 
the eoiili.ul toi s.tle 'I'liL. defeiid.ii.l letalned 
w'lth h'lnselt the li.il.mn' ol thi punhase-iiionei 
t,(.winds the p.ivineijl ol tlie tiiciiinbi.inci Held, 
the pl.iintllf W.IS IH.I I'lituled to the lent. The 
(lefeiulaiil leinamed in possession ,is piii'^iasei 
and owni I, . 111(1 ,ill th.it remained lor the plaint ill 
to do was to eleai the cnounibr.u.ce and ext'cutc 
the sal. to the defoiidaiii PkiiiitilT liaviiig tailed 
to do Ibis, the f.iiilt W.IS his own and he lould 
not hold till detend.int li.ible lo the lent oi 
d.images. 

The principles ot S hl'i (1 the 'I'l.iiislei of 
I’lopertl Act weif .ippliealdt to tlie e.tse, though 
till' Vtt wins not 111 foice .it the plciie vtheio the 
conU.u l was entered into I’l.mitill was bound to 
clear the entiimbr.inre and tlio defend,nit wii.i 
entitled to retain I be puith.isc-iaoney. H. 
McDonald Y C B. Wills, 1 I. B.U. 224. " 

llviil’XOl.lj, J. 

(.1) lie(iiiie)ed sale deed aeiuted O/J Htndu 
vuloiv lo he) ne^hea—Ne^dioie p)e deeeas- 
in() /(tdow — of,title—lakatwn, 
liken Will ajfed the pammi of title — 
Cm iiDislaiui’S under whu k Couit of eqailii 
will deihiie relief njainst 0 * 0 oluiitary deed. 

t 

if the pai ties intend that title should pass, 
the fiut that no consideration was p:i*d docs 

not jirevent title Iroiii p.issing (a) 

• 

Whi'i'c the plaintiS tptended th,it'.S( nw title 
should pass, though not the title which the 
, deed puipoited to convey, held, that the plaintiff 
I could not plead the deed to be a mere sham 
and could not claim to be lelievcJ as against 
* its effect (h). 
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Uale— (Conrtn«(id). 

The circumstances in which .i Court of 
equity will decline to f^ive relief upon (that is, 
will daslmc to„trcat as operative) a voluntary 
deed allofi'od to have heeli executed foi a special 
purpose,for which it was never req[Uired, sum- 
manscKI aud dxpliuncd (r). Amirthathammal 
y Periasami Plllai, 4 hT.L.T. 379 

Atisoun WlIITF, C .1., ANll Mll.l-KU, .1 

HefereKie'i -(»)'ie) M,1 j J 147,1-' (6) 21 M 
50, applied and 20 326 and 2? If 124, I). 

(c)37 English Repoits 744 (719) and II L J 
Ch. 49, B. ' , ' 

(3-a)—, 'mortgage projiortv cannot, under 
S. 99 of the Transfer of I’ropeiU Act, lie brought 
to, in execution of a simple iiione-, decree olitain 
■0(1 uy tne niorigagec—but otherwise where it 
has been completed and confirmed. Sec TRt\s- 
VKifor Pi.oi-KKi V A(’i', N'o OR, v.W X. (1908), 
PI 

(4) —of jiarl ol mortgaged pioperty iiiixecii- 
uon oi a del leo foi costs—'Subbcipenl suit (or le 
demption will uccuod onlv in respert of u es.ild 
portion of moitgagod pioperty See Tiiansi I'ln 
»F Pitorium Act, No. 09, A.W N (190S), 18. 

(5) Nou-pavment of oooMdri'.ition — S.ilf nevei. 
Iheless complete—Suit' foi possession—i\laiii- 
ttinabiliU. SecTitsvSFi’ii of Pi«ifi len An 
No. 18, Cw N. (lfK)8), 38. 

(0) Mortgage with possession—Seiond limit 
g.ige nndei im unregistK’ied deed- Delivciv of 
properfV—Stipulation pc'-tpoiniig u'di-mptioii 
till p.tymont of the additional .iilvarice, not bind¬ 
ing on purchaser. See Mou'k \(,r: (Ri:nPMi'-i ion), 
No 17. 11 O C. 248. 

(7) —under Act XI of 1850—Suit bi pnielia- 
sci foi recoM-iv of possession or foi .issessment 
of rent and mesnr pru/i/s- -Reg \1X of 1793 
See OmNT, No, 1, 3>r 981 

(8) Execution of inonev-deaiee—Piopeily 
puich.ised subject to a niortg.ige—Estoppel— 
Bigbt o'puu hasei. See Dri hfi;, No. 6, 1.5 C 
877. 

• (')) Briadiol contract of—Specilic dain.ige 
proved to result from breach—Bemed^ of .iggvio- 
vedp*rt\ to sellie.fnsedgood.s. nvd Ihen-oitli/ sue 
foi recovery of loss .iccnnng on sucli sale, not, at 
fust to lile suit lot price o< goods Stx- Cov- 
s KMT Aci, No. 28. 30 Boil. L.R IIM. 

{101 ^’cndotsof pioperty executing deed of iii- 
deiunitv for re-pcMii, ut of purehasc-iiioney with 
miercsi -iiitf hypothecatin.' cert,.tin property as 
secuniv. Terms of indeim.ity held lo.imounf to 


' Sale—'(CoacZudcif). 

I t 

; vnortgage within 8. 58, Transfei of Property Act. 

j See TitAKSFUJtOF PBOi'SiiiTY AcT, No. 24, 5 A.L.* 
: J. 723. 

I c 

(11) Auction safe in execution of a decree of 
iniinoveablo piopcrty subject to .i mortgage— 

' Rights of mortgagee-Whether mortgagee (an 
got the sa*!c set aside. See Moiitgaoe (Gjsnkkm.), 

1 No. 5, 7 P.W.R. 1908 

(12) Execution sale—.Ss. 274, 295, Civ Pro. 

' Code. 1882 See Autachmf.nt, No. 1, 91 1*.R. 

; ]!K)8 

--Sec .ilso under Vi'Niioit wn Vfnm)):i 

' Sale certificate. 

(!)-•/ ueceishari) to he filed w nmt'for estab. 

lishment of 'title by aveiion-piarchaeer— 

Dee!ee aqainst landlord, if admimble m 

0 

eoi lence wjainit tenant * 

\ puriluisei (rfimmoveable properlj .it ,iii 
exooution-sale can establish Ins title In evidence 
independently of the ..ile-eeitihcatc, a salc- 
I ortifieate is not the title, but merely tlie title- 
deed (a). 

A U('( ree obt.iined by a pcisoii el.iiniing to 
hase a prepi intary right to eert.im lauds, agaiUat 
ether persons who sot up similar proprietary 
1 ight to the s.xTiie i.inds, is adnnssible:in ovidcnte 
against tile ten.ints of the hitter, who wiire not 
parlies to the suit ui which tlial decree was 
' olitanied, and whodo not Llann inae^ierideullvof 
then landloids lii), Tantardhari Singh v 
! Sundar Lai Hissir, 7 C.L.J 381 
, ModkRiiiJ-i-. xNU Csai'iinsa j.i 

Jle/ftewes —(a) 27 B. 37‘l,n’d lA SOh; fol¬ 
lowed (h) 2 j C 522, retened to. 

(2)—does not crc.xtc a title, but is merely 
evidence of title- Title of purchaser whtii tie- 
1 onies final. See Acr XI of 1859 (Ri.vi nuk 
’ Sxi E, Bisn(.xi ), No 4, 7 O.L.J. 3,S7. 

(.•5)—granted li\ Collaetoi in ac(Oid,mce with 
the Rules issued by the Jloard of Rexeriue after 
s.ile of “ B Class ” lands—Transfer of titla— 
Uegistr.xtion See Rr.i.TKTm'i’ios Ai'r, No 7,3.5 
C. 614 

« 

Sale Pro'clamation ^ 

(1) Statement of value m shouKi be appioxi- 
iiiatelv correct, Sce’Civ. Piw. Codf., No. 197, 

, yjC.VVN :, 12 . , ' , 

(2) tlorvice of sufe jiroolamation, if should be 
111 evetv part of the propi'itx -Statemeift of 

! value, il matciul. See Oiv Piio. Code, No. 179, 
i 12 C.W.N. 758. « 
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«aU Act. 

Sec kcv IV 01^1889 

^ Sanad. 

(1) CoustructivH of—Moharart, grant vf-he- 
oMun of rent, tf tn perpetuity—Set of) — 
Eesjudieata— Cio. Pro Code, S. 13 — Son.- ' 
realization of rent for many years, ejffeit of i 
—Landlord and tenant — Batta, ^agreement , 
to j/ay, if and. when legal I 

On tlio eon'.truction of the sanad, which le- ' 
cited that, by a previous gr.iiit, [Is '72 had been ' 
(ixod as the Animal liorue expenses ei the lessee ; 
to he paid out of inohaxiri lent of Rs. 250, .ind i 
.IS the lessee had with the consent of the donor 1 
taken A tiansfer of the imlJhtari uitcicst, the 
sum of Bs 72 was to be aniiuAlly set off against ' 
the mdkarari rout, and the ren.iindei Bs 178 
was remitted for the kitchen expenses of the 
lessee and foi ^feeding the pooi and oet.isional ‘' 
visitoik and which concluded with the following ■ 
statement, ui*., *• This sanad is>thtieforo, giant¬ 
ed to Shah Pn !M.thomed Sahob, as legards the 
ieiiii-,Mon of Bs 250, being the amount of , 
tnokarari leiii of motizah Kalut, and aei'oidmg 
to this the Shah Safaeb as well as 

hib heirs shall get acquittaneas \ ear after year 
from mv entekery ' 

Held, that theie was no maint^aance grant m ■ 
perpetuity to the lessee oi donee and his deseon- j 
dants fiom generation to generation, nor was 
theie even a iiiaintenaucc giant to the dome 
and his heirs, but that there was a maintui.aiice , 
allowance grantiid to the donee and liis lions 
then In mg (a). 

Per Stephen, .1 —Wheie iiiapievinus litigi*. i 
tioii the (iiiestion \yas whcthei the heii^^f the | 
grantee were entitled to cl.inn the iemission of ! 
rent and the same question, that'is, as to a. per- ! 
inaneut icinissioii of r«iit, is raised in a subse- | 
quent litigation by the transfeices from the re- j 
prcsoiitatives of the origin.tl grantee, the deu- 
sion in the former litigation does not amount to ' 
res judicata. I 

i 

A claim foi baifa beitig a elaun in excess ol 
rent is not enforceable at law. i 

Pet Moohetjee, J —'The Revenue (Imirts aie 
Courts of limited jurisdiction, and notw'ith 
standing thd dieision of the Oollactorato Court, 
a suit may be brought in the ordinary Civil ' 
Coart to establish the chacactei of the land in ! 
suA, thaj, IS whether 't is’rent-fioe or jeiit- \ 
paying, m other words, the Revenue Court ' 
and tlA Civil Court are not Courts of cqpcur- ‘ 
rent or equal jurisdiction for the pui poses of a ' 


Sanad—(Co)iffttded). » 

smt to declare ftnaWy, wlietkioi the land Is vtnt- 
fvee or liable to pa\ rent. 

A decision of the Revenue Court mavibe evi¬ 
dence, but it IS by noi moans conclusive upon 
the issue wliether the land is rent-free.or rent- 
paying (6). ' • ’ 

A maintenance giant is pnma facie for the 
life of the giaiitec (t ). 

Rut the presumption may'bo rebutted, either 
bv the e^resss provisions of the grant, or 
wh^re the terms of the original grant .ire 
imkTiown, by long course* of oondnet of the 
pailies cone,eruod (d) 

When the relation of landlord and tSn.mt 
exists between two persons in lespeet of ,iny 
propertv, the mere uon-pav mcirt of^rent, though 
lor many years, is not snlticient to show that 
the lelatioiiship of landlord'ami tenant *bas 
eeasod (c) 

Batta is not nbu.ab, if it is merely .in illow- 
anee for the exrhaiige of swra lupees into Com- 
p.inj’s rupees, the latter of whieh was nitioduc- 
ed by At t XVM of 18 55, .ind the formei ceased 
to he a legal tender by Act XIIl of 18 K* Tf the 
rent claimed h.rs Ijren fixed before 18 5(5, Uattc, 
is jjrifKa foA.ie not an abaab, but if it has been 
fixed subsetpionl.Iy, it is puma faciv ,in abivnb, 
Ratneshar Koer alias Dulphin Saheba v Go 
bardhan Lai, 7 C i. .1 20'2 

STm■Jll:^ VNI) llooKEIlIKK, JJ. 

Hejereiu.es (a) 9 l.A -55 — 8 C. (Hil; 14 1 \ 7 
.1(5)- 14 C 20(5, 18 l.A. 22-1.5 R 222 . 28 1 A 
1 2.0 A, I'M, 28 I A 1.52-28 C. 720, /), (5) 

15 R li U 258 -21 W R. 154,7 R.L.R (574-15 
W R. (P.C ), 50,11 R.L..K. 4 54 - 19 W.K 522 , 
2(1 A 468 .iiid 25 W.R. 189, H. (c) 22 W R. 2'25 , 
28 1 A.1--25 A 194.R. (d) 4C L.J. 590, H le) 
7 W.K. 400, 24 W.R. :58r., 1 0. 515. 7 R 40, 6. 
C L J. 72. (18,56) S. D. A. 617; (18(.5) R.L.R. 
(F.B.) 202 (521- 522), 11. (J) (1848) S.l) A 680; C 
C.L..1.G47, 6C.L J. 667,-. 

Sanction to prosecute. 

(1) Offence committed before one Muiisiff — 
Prosetulton ordered by another — Valifkty — 
Crim. Pro. Code, S. 476 

All aflidavit which was sworn to bv she peti¬ 
tioner was filed before ijji Additional Munsifl in 
a suit pending Irofore him. That oflicer was 
transferred, and the suit was made over to the 
second Mnnsifl , but the miscelIaiieou»» proceed¬ 
ing,in winch the matter contained in the affidavit 
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Sanction to prosecute—(Co^icZuded) 

was the subjcft oi enquiry, was. continued by 
the first Munsiff who ordered the petitioner to lie 
prosecuted undar S. 470, Cr. P C. 

Held, that sucii .lu ordei can onI^ l>e passed 
b\ the qliicor Ijcfoic whom the affidavit was 
filed, atid that, allidavit iii this case w<is 

filed before the Additional Munsiff, the lir^t 
Muiisift Jiad no juiisdiclion to make the oidei 
Kartik Ram Bhakat v Emperor, :f<’i C lit. 

UAMt'l.M, All I AMI SjI\KKt,TH>l.N, .1 

Jlefetemtex -34 C .Wl^ll C.fV^N. 5G9 , 

29 Til. 1431, not F. 

\ 

(2) Poiu't of Conti 111 nrdo jooset ulwii under 
S. t70, Cttm Fro Code— Fxetulioii 
Heedtnqe—Judn ml itruccedtnq'. 

The pinvei.s eonfetrod In S 17(1, Crim. I’ro 
Code, laii Q’ilv'''i)e ('XorciKcd if the offenees, m | 
respect of winch a piospcutiori is ordeied, haie 
come to the (oonizaiice of the Couri. in a judi¬ 
cial proteediiig. 

I'Ancutioii proceedings subsequent to tlic tnal 
of a suit are not judici.il pioccodmgs. Kanto 
Rant Das v. Gobardhan Das, C 133 

RaMIMN'I, C 3. \M) SlfAKli'UllDlN, J 

(3) Grtin. Fro. Code, S.lOo—SatKitoii loptusc- 
cute — AjJ 2 iea/ 

Held that when b.inction to pioset ute biiiS been 
gianted liy a Court under the provisions of 
seeiioii l')5 of tlic Code of OriniHial Piotoduro, 
only one appeal from such order will lie under 
that section. Kanhai Lai v. Chhadammi Lai, 

A W.N. (1908), 290 

AliaiAN AM) KaKAMaI' IloSAlN, JJ, 

Ifc/c/eitces —28 A. 051 . A.W N. (1908), 102 
and 30 M. 382, ii. , 

Santan ‘ 

—.meaningof Sec Consti.i c'lios (oi hkkds), i 
N o, 1, 7C.L J. .’.‘<1 

Secretary of State • ^ 

Protection afforded to judicial officer «ctiDg , 
in his official capacity—Extends to SecrotarY i 
of State for India in Council. See Acs XVTll ' 

4 . ( 

01' 1850 (pRornc'fiON ok Jodiciai. Okkickus), , 
No. 1. 59 P.W.Il. 11X)8. 

Scctfrity. , 

Applitation foi setting aside c* i>atle decree 
—Where .seciiri'ty is required on such appli¬ 
cation—WhetbeT siii»h \}(ocunty should not be j 
oxcessne—Wliether oucli security should not 
hem excess of the value of the mortgaged 1 
property^m suit, boo Ex‘rAuxn Dkcukk, No. 2, j 
14 Put. L.E. 214. : 


j Service. 

I (l)--of notice of appeal | whether suffioient 
j without declaration required by S. 82, Civ Pro 
' Code. See LiMn’A'riov Act, No, IIG, 18 
‘ 96. 

I 

' (2) Suit foi dissolution of marrugc—Plaintiff’s 

petition shoufd be personally served, under 8. 50, 
Indian D.'veice \ct, on respondent oi sufficient 
notieo of its contents should bo givan him. 

' See At 1 ’IV nr 1809 (Imhan IJivoiier), No. .3, 

; 12 C.W N. 1009. 

(3) Rpspoiideiit leaving for England—Service 
of notiee of ,ippeal on him—Praeliec See 

, Euai I), No. 2,13 C W N. 18. 

Set off. 

(1) Evccutioii-suilc — Deeree-holcier bidding 
for property with the permi-ssion of the Court- 
Decree-lioldoi’s right to set oil. See Ciy. Puo. 
CoTiK, No. 199, 10 Pom. L.R. 296 

I 

(2) Written statement of dofendaut claiiuiiig 
sot-olf—Whither requites nd oalmem Court fee, 
SceCoiin-Ki.K, No 1,80 P.W.R, 1908. 

Settlement Record. 

Entry 111 , evidentiary v.aluc of. See Juiiis- 
DIC'llON ((iKNKUvu), No 5, 8 C Jj.J, IK. 

Shamilat land. 

(1) Fortum onli/ of .inch land lumhawl from 
co-xliatei — Ih'jht of i,mcha.ier to claim 
partial partition of such land.^ 

A puicb.isei, from ,i eo-sh.arer jii the village 
of a portion onlv of the common shamtlai land 
fs not cntiUcd to claim p.irtial partition and 
could'fiot have tih.it plot aldhe partitioned (<i). 
Sheo Nath v. Prama Hand, 32 P R. 1908--75 
P.WR 1908-151 P.LR. 1908. 

4 

Clark, c..i , anu Rrid, ,I 

liefeiemes (a) 19 M. 267; 23 B, 184, Fxpl . 
77 P R 1887 , 12 C 566 , 13 M. 275 , 20 M 
243 , 24 E. 128, It. 

f . 

(2) I)eiual ol right to share—in a Revenue 
paitition proceeding—Revenue officer’s order 
to establish the right b> a civd suit—Cause of 
action in such a case, whoa arises. Set- Limita 
TK iiN Acr, No. 87, 11 P.W.R. 

Shtirak Shikmi. 

• Whether jomtneits of bolding essential * bo 
the status of—Application of the term. Sec 
OuBTQMs (Punjab), PuK-EMVTiOiJ, No. *'7, 12 
P.R. 1908 
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Shareholder. 

—lOf company, right of, to inspect books and, 
take extracts—Special interest and definite 
objeotj necefcsary—.See Oobporation, No. 1, 

12 C.W.N. 826 (P.C.). 

Bhebalt. 

(1) Trespass by—Liability of idol 4or mesne 
profit8;%See Reugiocb Endowments, No. 1, 

12 C.W.N. 550. 

(2) Hereditary shobaitship, whether can be 
validly disposed of by will—Usage—Family cus¬ 
tom. See Religious Endowments, No. 2, 12 
C.W.N. 323. 

(3) Decision against person not shobait, 
when binds Thahur. Sec Debdttkr Estate 
No. 1, 12 C.W.N. 739. 

(4) Right of^^nheiitauce to, same as that to 
immovisablo property, in the absence of direc¬ 
tions in will. See Uindii Law’(Iniib iutance), 
No. 5, 8 C L.J. 369. 

Shiahs. 

-, power of devise amongst,—^Will. Sec 

Mahombdan Law (Widl), No 1, A W.N (1908), 
55. 

Bhnrkay an-i-Bhikmi. 

—meaning of—Wajih-ul-ari!—Construction. 
Bee Pbe-emetion, No. 4, 5 A.L.J. 52. 

Small Cause,Court. 

C> 

(1) Junsdichon of, to award compensation 
for erronsoK? attachment bofore judgment \ 
-8. 491, G.P.G, , , 

Ey.Sch n of the C ?. Code, Ch XtiXIV : 
of the Code, relating to arrest and attaoliiueiit ; 
before judgment, is extended to the provincial I 
Courts of Small Cauaes, except as regards , 
immoveable property. This exception prohibits j 
the Small Cause Court not only from ordering 
attachment of immoveable property, but also 
from determining the question of compensation, 
in case an attachment « ordered by mistake. 
Thai Court has, therefore, nc power to allow 
compensation under S 491 of the Code, and its 
order so far is ultra vires. Such a case is not 
one of compensation for improper attachment 
provided for &y B. 491, but one for an attach¬ 
ment, which the Court had m power to order. 
Bara Hal v. Munir Khan,^ 77 P.R. 1907=^50 , 
P.W.R. 1907= 30 P,L.R. 1903. * 

Lai. Ghand, 7. , 

(2) Se^ JUBisDicTK^ (OF Small Cause CounTs), 
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Solicitor. * 

> (1) Recovery of costs due to—Summons. Bee 

Limitation Act, No. 118, 9 Bom L.R.*608 = 32 
B 1. 

^ » 

Specific Performance. • , , 

(1) Gontract to sell—Suhseguent sale to another 
with notice of previous coulract—Suit for 
possession—‘Stipidation of penalty fur non- 
2 'erfoimance ofiontratt- S. 11. Act, S. 18, 

A persoji jyho has entered into a contract for 
the purchase of a certain pKjM-ity cad ^ue for 
possession of the f>roperJy hnd sjiecifio perfoim- 
anco of the contract, aUhoiigh it is subse¬ 
quently sold to anothei who has had notice of 
tho previous coiitr.act, 

I The stipulation of a pena/fy for the non- 
' performance of the contract to sell, per se, does 
! not avoid a suit for specific performance under 
‘ S, 18 of the Specific Relief Act. Hukan Cband 
! y. Nikka Singh, 15 P.R. 1908 = 27 P.W.R. 

; 1908=07 P,L.Il 1908 

Reid, j • 

Itefeteiices — 10 ('. 710 , 2 C. 468 ,6 C 634 ; 

31 P.ll. 1897 ; 2 P.R. 1885, Jt. 

(2) Suit /< r recovery of money agreed to be 
paid p» a moitgage-debt—Specific per¬ 
formance ofcontiact to lend money-Specific 
Relief Art (I of 1877), S. 21, cl. (a). 

Tho plaiiitifT moitgagod certain property to 
tho defendants foi Rs 12,0f'0. He received 
Rb. 4,000 in cash Hs 7,000 were left with the 
defendants to pay oil a prior mortgage and the 
balance!, Us. 1,000, was to ne paid to the plain- 
tifl after a nmiitb .mil lialf. This was a suit 
to recover this sum of R' J,t)00 The defence 
was that the defendants had to pay Rs, 8,400 
to the prior mortgagee so that instead of there 
being a sum of Rs 1,000 due to tho plaintif! 
he owed them Rs 400. 

Held that, it being a contract to lend money, 
a suit for specific performance of such a 
(jontract was not maintainable. , 

Held, further, that such a contract does not * 
I create a debt (a). Hehdi Abbas y. Muhammad 
; Pakhr-ud-dln. ll O.C. 217. 

I CllAMIEIi, J.C. 

I References — (a) 8 0/3.J5 and A.W.N. (1908), 
105, B. * 

(3) Suit for— .whether necessary for recovery 
of Ghakran land on its* resumption an| transfer 
to Zemindar. See Ghakran Land, No. 1, 12 
C.W.N. 459. 

I 

I 


*3763- 58 
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gpeciflo Peptoemauce—(CoMludeii}. 

(4) Benami transfer of property for illegal 
purposo<^not carried into execution—Contract 
to sell by transferee. Sur.t for specific perform- 
anoo of eontract—Right of transferor to resist 
suit See Bi<m\mi TRANSACTro^N, No. 1, 3 
jr.L.T. 244. 

Specific Relief Act 

(1) S —Suzt }ot imaessioji — Ctiminal 

proceedtnqu—iipeci of— HeVf^vn—Other 

remedy open—Not entez tamable. 

Gnimnal proeecdinf'll if any, Ukan under 
S. 145 of the Grim T*ro Code in no waj inter¬ 
fere with the plamtiH’s right under S ‘J of the 
Spooifio Relief Act, which oecTued .so soon as 
his possession «'vas interfoi ‘d with l)v the 
defendant. 

tW High Court wil! uot niiorfi.ic in revision 
where other remidios are open to the aggrieved 
parly (u) Jwala v. Ganga Prasad, 5 V r,..J. 
•207 ' A W N. (l‘)08), 142 = 30 A 331 

?>TAiri.i '.or Aurn Kauamat Hi sain, j 
Uefereace —(o) 10 A IV.), fcferzedto 

(2) S •>— Disposseifnon in due couf.te of law 
—Sint by tenant of judnment-ilebtor nonin’if 
nwtwn-pvrchaser—Dehveiy of poev'-mm 
-Civ. P'« Code {Act NlVoflSSS). S<. 3/8 
and iOy, 

When, on Dbt.mimg delivei. uf piis-.esfeioti 
ot immoveable properts under H Ills of the 
Code of Civil I’rocedtiri the auaioii-piircha'er 
dispossessed <a tenant <>[ the jndgnu'iit-debtoi, 
held, th.vt the aactioii-purch.iM'r, not, having 
proc coded under 8 319 of thi’ Code, the disposses¬ 
sion was not in due comsc of law .and a suit 
under S. 9, Specific Relief Act, was iiiaiiitam 
able. Muluk Patooni v Bharat Chandra 
Das, 32 0 W.N. i>'3i 

STKI’KUN HoLSVoOI) ,ij 

(3) S. W—Coutract to soil—8ubsof)nent .lalc 
i la’ other with notice of previous contract- .Smt 
for posso.ssiou—Stipulation of jieiialtj fo? non- 
pcrtornianco of contract—Effoit. See .Si»,cii'ic 
PltRl-OllMANCK, No. 1, 15 T’ R. IW. 

(4) 5». Il—Objecivons by respondent wjainst 
a party lot appella.it ni the appeal and 
havinij distind^zi'^test—llectification of 
sale-deed upon, tehirh plamtiff's title rests, 

A respoiidctil ’ is no .nglit to fde objection.? 
agaihsi S psrtv who is not an appellant in the 
' asc and v,'hoso iiiten'. is ontirclv distinct from 
tho«o oftho iippell nls. 


I Specific Relief Act.—{Ooniittwei). 

j, In a suit for possession, the plaintiff's title to 
the plots m suit rested irpon a sale-deed. Those 
plots did not appear in the deed, but ^it was 
said that, by mistake, other numbers were in¬ 
serted. Another sale-deed was subsequently exa- 
' cuted by the defendant in favour of the plain- 
I till with ilhe object of rectifying the mistake m 
the first deed, but the numbers in suit'Bid not 
appeal in tbo second deed. 

Held, that the deed, upon which the plam- 
tifl’s claim rcsled, not having been rectified in 
accouhuite witli the provi'^ious of S 31 of tho 
Specific Relief Act, the pJaintiQ’s .suit was not 
iiiaiut!iiiial)lc(a). Sajjad Husain ¥. Bakar All, 
11 O C. in. 

Guifpin, a J,,U, 

References —{a) 23 A. 9.3,30 C. C55, F. 

(.5) S.s. 38. 41—Contract bj Idnatic—Tiunacy 
not known to qthci contracting party—Equit 
able relief—I’owcL of Court to grant relief See 
Llkacv,No 1,30 Bom L.R. 1Q04, 

(")-a) S. 41—Sec No 5, supra. 

(<5) S. t^—Declat ntory suit—Plaintiff's 
chance of suc(essiun to the prox'erty in suit 
lery i emote—Dismissal of suit. 

VVhoc the plaintiff, who.'-c claim of su(?ces- 
oinii to tho propcity in tho suit w.vs a very rc- 
luoto one, sued to •-tt .rsidc, a hiortgago of the 
property, and the suit wa.s dismissed, tho Chief 
Com I dec lined to make an order of remand for 
fiirthei criquiiy in-Uio ease Tara Singh y. 
Muasammat Chandi, 51 P L.R. 1908 
^ llcmiu.TSON AND Shaii J)in, jj. 

(7) ^3. /2-Possession—Suit fur declaration of 
title—Application jor partition m Revenue 
Gout t—Objection—Land Revenue Act {Act 
III of 1901), sections 111, 233 (/c). 

The plaintiffs, who were lambardars, ob|Ccted, 
under sootuni 111 of tho Land Revenue Act, to 
an application for paitil.ion made by the defeu- 
d.iiit, alleging that tho lattci had no share m the 
Zemindaii, and they wororequiied to institute 
a suit m the Civil Cour^i. Accordingly the present 
suit for declaration wa.s brought. 

Held, that tho plaintiffs, being admittedly in 
posso.ssion <vs lambardars, all that was needed 
was a declaration to the effect that tho defendant 

f 

' had no title, andq|ach a declaration having been 
madebv tho Civil Court, it would not bo neces- 
j* sarji for tho plaintiffs to see,k any furtfior relief. 

I Tho suit, thcreforo, was not barred under the 
' provi|iions of section 42, Specific Belief Kct. 

J Held also, that section 233 (k). Land Revenue 
I Act, did not apply to tho casifi as it was prtividod 
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Speoiflc Relief kci—[Coii,timied). 

for by section 111 of that Act, and tho decision 
of tho Civil Court reformed to in the latter section 
meant the “ ftnal decision ” of that Court. Ram 
Charon y. Ram Partab, 5 A.LJ. C14 =A.\V.N. 
1,1908), 249 .• 

SiaNLUY, C.J., AND BaNEKJI, j. 

(8) S, 4s{, 2 /^vmso~Oite j/laxntlff out of 
possession — Ol/tef plaintiff in possession tii 
defendant's mjht — Declarator// suit — Se¬ 
cond suit for possession. 

Where, out of two iilamtiifs to a suit for 
declaration of title, it appeared that ouo was 
not in possession of the proiietty claimed, and 
the other was in possession but in the right of 
the defendant who had previously been iii 
possession, held, that the suit»was barred by the 
express provisions ol setLion 42, Specilic Belief 
Act. a^d (mght>to he dismissed But the dismissal 
of this suit would n<)t alfout the light of these 
plamtifls, if tho\ were entitlecl to possession, 
from instituting and in.nnt.wniiig a suit for 
possession AkbarKhanv Turaban, 5 A.L.J 
040 

StANI.KY, 0 T , AND BaNI'U.TI, J. 

(!)) S tS—-Declaration, suit foi, that //decree 
//as f/a/idule/it—Puithei icbef—Gourt-fce 
how fo be assessed— Plnu/t onginall// 
coi/e/tl// fra/ne/l — S/ihseniient atne/id- 
me/ii, defective — llesloraho/i by appellate 
Vouit 

It Is nee*'ss.iii for the pl.iintilT I cask not 
only foi ,i dec 1.11 atioii ih.il .i decree obtained 
ag.iiust him was fraudulent, but ,ilso toi a con- 
soquential n'liel, inz , I'lthei to h.uo tho [ 1 , 1 ^ 111 - 
leiit ^deeree set as^de oi to have a pejpeln.i,! 
injunction giantod to lestr.im tho docicc-holdcr 
from c'ceciiting it (n) 

A suit foi a dcclaraiwni that a deerec obtained 
against the plaintiff was fiandulent, with a con¬ 
sequential relief, should ordinarih be valnc'd at 
the fiiuount for which the deeu e sought tube 
set aside was obtained (6) 

Where the plaiyt vi*i.s otiginallv coirectlv 
framed, )mt bj reason of an urtounded objection 
as to deficiency of Oouit-foG<s taken by the defen¬ 
dant, the plaiiituff withdrew Ins prayci for con¬ 
sequential relief, which resulted m tho di«- 
missal of the s«it cm the ground of its not being 
maiutamahlo, tho High Cc)i2rt in second appeal 
allowed Ahe plaint to be amended and restored 
to its original form. Thakur Prosad y. Pulikal 
Bingh^B C.Ti.J, 485. 

MOOKEIUr AND CA8PEKS7, JJ. * 

Refs, —(a) 25 9. 49, F (b) 11 C.W.N. 705, F. 


Specifle Relief Aot—(Conhf|t<«c2). 

(10) S. i'/i Frovm~Cw. Pro. Code, S. 278— 
Suit for declaration of title to fittaclied 
propel ty—No application for removal of 
attachment under S. 278, C. P, C.—Smt 

not barred. , * 

» • 

The ot'ject of the proviso to S. 42 of iho Act 
lb to previ'iit ,i plaintiff from getting a decla¬ 
ration 111 one suit, .uul conscqueiuial relief 
afterwaids iii another. * 

hi a suil w Uich was merely for a declaration 
that certain land attached ,iud sold in execution 
of a decree at tho nist,ince of the defendant 
was tho propertj of the plaiiitifl and not liable 
to attachment, it was found that no application 
for removal ot attachnunit had been made 
under S 278, (’ B C , 

Held, the pnuiso to S 42 of ihc Act* did 
not apply to tho suit P. L. A. N Allagappa 
Chetty Y Nazamat All Chowdhry, 4 L.B li 

2G3 

I 

lliVVIN, C) C J » 

liefere/ices —1 Jj.B B, 1 . f Jj ij.B gg 4 
B.H 75, li 

(lO-u) .S 4 z- Munastei /j d in/niastery 
la//,/l Pop/ahha gift 0 / i property to 
pon/j/ji— Whclhe/ such gi/l gives donee any 
light to p/operl/i—\lfhere donee’s right is 
dispaUe/l — Wludl/ei donee i// such case has a 
cause, of culion- \fholhe> suit lies to protect 
the tights of poaj/i/i—Ik/tere such gift was 
made before 1878—Whether jurisdu turn of 
C/vil Couch IS barrel—Dower Burma 
J,a//d and lle/'cnue .id (,Vo. 7/ of 1876), 
Ss t {b) a/.d 56. 

i; sued A for .1 cicdaiatoiy dc'cree, under 
S. 42 of the Specific Belief Act, U> doi line his 
right with loi-pec t to cc'rtain land alleging that, 
in the yoai I'idft B E , a nionasteiv was built on 
it, .itirl that it and tlio land .vround it was given 
him as J, loggahha gift, that, in the year 1261 
B E , the mon.isterv fell into clisi'epair, and ho 
tried to pull it dowm and build a new one on* 
tho site and that the defendants tiled to prevent 
him from so doing. Tho defence was that the 
monastery was given as .t pojjahha gift but not 
tho monastery land. 

• * 

Held that, as the gift appeared to have been 
made in 1226 B.E , or before that date and long 
before the Iiower Bufma Land and. Revenue 
Act came into force, by S. 4 (5) of the Act, 
nothing m Part II of the Act applied to tbe 
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l»Qd and that the land did not come within the 
provisions of S. 56 of tba Act; and that, there* 
fore, the jurisdiotion of the Civil Court was not 
barred with respect to it. 


Held %lso tbbt, as the plaintiff alleged that 
he was forcihlj prevented from building a fresh 
mftaastery by certain persons, whom or whose 
representatives he sued and that, as the defence 
did not allege that, ho was not forcibly pre¬ 
vented, but that the land did not bel’oag to b/rn, 
m othof words, that his claim to the land was 
contested, there was cu cause of action, which 
was peaceful possession for the future. 


It was also urged that the w’cond Court was 
wrong in holding that, when iho gift of the 
mqnastery ms made, the laud ,vas mcluded in 
tbeg;ift. 

Held that the second Court agreed with the 
first Court in its view of the evidence, and that, 
as there was a concurrent finding of fact, that 
finding could not bo questioned on second 
appeal. 

It was further urged that the plaiutifi could 
not sue in his personal capacity. 


Held that, as in pogqnlika gifts the person 
to whom the offering is made has a right to 
keep it, a priest, who has received a yogqaltha 
gift, has a right to sue to protect his rights in 
it. Mra Paw v. U Pyln Nya. 14 Bur. L R 277. 

HaRTNOLU, J. 


(11) S 42—Suit for specific performance of 
contract of sale, based upon award of arbitrators 
—Subsequent suit for possession, maintain¬ 
ability of See Civ. Pro. Codk, No. 66, 4 
N.L.R. 14. 


(12) S. 42—Sujt for declaration of title - 
Property m possession i>l tenants—Receipt of 
rent not proved—•Maintainability of suit. See 
Customs (Punjab), Inheuitancf, ano Sucurb- 
BiON, ido. 16, S P.R. 1908 


■ (13) S. 42—Declaratory doorf'c—Negative de- 
oiaration- Declaration of contingent right. 
See JfiitismcTioN (General), No, 4,12C.W N. 
777. 

(13-a) S. tS—Calcidt^Mwitcifal Act {IIIof 
B.C-), 8t 8S, SS6—'Agreement for 
lease—Contract—Calling of tenders, when 
obhg^fofy—Covenant in a lease relating to 
the fenewent—Maii^mus—A/aftors of liis- 
ertiton. 


Speelflo Relief Act—{Concluded}. 

Under S. 656 of the Calcutta Municipal Act, 
1899, the Corporation of Calcutta has the power 
to lease any property vested in them on any 
terms they think fit, without calling for any 
tenders in that behalf. 

A1 though a covenant in or in respect of a lease 
is a contract, yet, if the same relate to,Jhe de¬ 
mised premises and be not independent of them, 
then, in that case, the contract in the covenant 
does not come within the moaning of R. 88 of 
the Calcutta Municipal Act so as to make it 
obligatory upon tlie Corporation to call for 
tenders, hi ike matter of Jogendra Nath 
Mukhuti, 13C.W.N.129. 

WOODHOPFE, J. 

(14) S. 45—Power of ITigh Court to compel 
Board of Examiners to examine hroporhv, See 
Attohnevship Examination, No. 1, 12 O.W N_ 
873. 


Spiritual benefit 

—whether the only principle of inheritance 
under the Dayabhaga School. See Hindu Law 
(I miEBiTANCE), No. 4, 12 C.W.N. 511. 

Stamp. 

Memorandum of objection insufficiently 
slainped—Defect not made good—Dismissal for 
default—Appeal memo also insuflioicntly 
stamped—Appeal. See Civ. Pro. Code, No. 309, 
4N.L.R. 1G8. ' 

Stamp Act (I of 1879). 


' (1) Signing, whether necessary for execution 
-tVmiantfed document elleged to be in tl^e 
possession of defendant—AdmisstbiMy of 
secondary evidence. 


There is nothing to show that, in the Stamp 
Act of 1879, it was intended to exempt from 
stamp duty instruraonts executed otherwise 
than by signing 


The plaintiff sued foi;redeiyiption of a mort¬ 
gage, alleging that the mortgage was recorded 
on a parabaili in the possession of the defen¬ 
dant. The defendant denied having any such . 
document. 

t 

Held (1) that the parabaih doctiment, though 
not signed, was executed within the meaning 
«f the Stamp Act (I ef 1879), then in force, ^d 
therefore was not exempt from stamp duty; (2) 
and that secondary evidence of the contents of 
the unstamped document was not admissible, 
though the defendant was ail« 2 [ed to be 
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Stamp Act (II of 1899)-<.(Con(inue^), 

holding it. Mi Ta n. Nga Seln, U.B.R. (1907), 
4th Quarter, Exocutica—Signing, 5, 

' ^AW, j.c. 

jRe/erencesU.B R. (1892—90), I. 303 , U. 
B.R. (1897-VJl), 11. 305, 421; U.B R. (1907), 
Ex. Signing, p. 1,26 1. A. 262; 19 B. 635, R . 

(2) Ss. 2 (a) and (3), 67, Sch I, Art. J3 - 
Bill of exchange — J/'irstof exchange stamped 
vnlh one a ma—Ifhethei stamp dutg nei.es- 
aarij on second of exchange. 

A second of oxcliange, p.iyable on demand, 
does not require to bo stamped with a stamp of 
one anna, when the first of exchange has hocn 
stamped with a stamp of one anna. In re The 
Netherlands Trading Soelely, 4 L.B B. 320 
(F.B). 

Ikwin, c.j , lIiKTNoi.r. \Ni) OnMo\n, jj 

(3) Ss. 2 {li) and Sch T, Art. 5 ib) -Letter 
cofltamithq statement of a credit entry in 
writer's accounts, with rate of interest, and 
a ironnse to repay same with interest —■ 
Memorandum of aqrecment—Tnslrument — 
Liability to pay duly. 

field (Ormond, .T., chssenttnn) that a lettei, 
acknowledging the receipt of a ecrlam sum of 
money, ,is having been boriowed, two muutbs 
before, foi a paiticular period and at a parti¬ 
cular r.vte of liiteiest, and stating ili.it the loan 
had been duty entered in the writer’s books and 
that it will be lepaid with interest on the duo 
date, was an ‘‘ instrunieiit,” as defined in S. 2 
(14) of the Stamp Act, 1899, and was charge* 
able asa momorandAim of agreement, undft# Art. 
5 (6) of the first sclioJule to the Act, with a 
duty of 8 anna? in is Y. R. S. A. R. Raman 
Chetty, 4 L.B.R. 321-^14 Bur L B. 292. 

Irwin, c.j., IIautnou. and Okmond, jj. 

References .-21 Q.B.D. 362 , 2 Q.B.l). 484 
and 13 M. 255, R. 

(4J S. 2, cl. I5~lnstrument of partition-— 
Stamp 

Lists of money bonds and lands prepared by 
members of a joint Hindu family indicating 
what portioif hijs gone to the share of each at a 
private partition whereafter they begin to live 
separately, are to be deemed inetruraents of par- 
titWn within the meaning of 8. 2 (15) offthe 
Indian Stamp Act, 1899. Ganpat Kriparam 
1 . Bnp'&ii Kriparam, 10 Bom. L.B. 7‘i8 = i 
M.L.T. 144=32 B. 609. 

SaoTT, c J., Batcheiaib and^Chaubal, jj. 


Stamp Act (II of i899)-(CQniint(«(i): 

(4-fl) 8. 5—Sec No. 10, infra. 

(4-6) S. 6—See No. lO, infra. > 

(5) Ss. 12 (3), 36,' 61—Draunng tiMO lines 
across the Jace of an adhesive stamp—Effect 
—AppeJIafe Court’s pewer^o qsees’twn od- 
• mxssibililtj 0 } docutn^iil odmttted 6y Court 

of first Distance. 

It seems that the drawin{t of two lipes across 
tho face of an adhesive stamp on a document 
amounts tft ‘Aich cancellation as is required by 
S. 12 (3) of the Indian Staipp Act (a). 

J 

Where a document, on which a suit is 
brought, IS filed with tho plaint, .md is ajimit- 
tod m evidonop in tho First Court without 
demur or objection, held, that objection to its 
inadinissibility cannot, under tl^e ctrcuinsUuccs 
of tho case, ho raised iii tho appellate (Jouit,(6t. 

No Older with rogaid to the stamp having 
boun made in this esse by the Court of first 
instance, S. Cl of tho Act is iii.ipphcab]«. 
Piran Ditta v. Mangal Singh, 108 B.H. 1908. 
Battigav, j. 

Refereiues —(a) 28 B 432. C Bom. 1. B. 
43b, doubled. (6) 139 P B. 1890 , 2 T> R. 1891, 
24 B. 3b0, n 

(5-a) S. 23—Sec No 9, infra. 

(5-6) S. 35—See No. 10, infra. 

(6) S S6 — Instrument, msuficiently stamped 
—Admissibility of instrument ufien not to 
be questioned—Achnowledgment eiidencing 
a fresh contract— 

Held, that .in instrument once accepted, 
rightly nr wrongly, in evidence <‘amiot, by reason 
of the special provisions c’ S. 36 of ^he Stamp 
Act, bo challenged on account of deficiency of 
stamp duty. 

Where an acknowledgment contained tho 
words and shall be paid,” held, that those 
words evidence a fresh contract furnishing an 
independent cause of action (a). Humayun 
Wajid Ali, 11 O.C. 152. 

Gheeven, j c. • 

Reference — la) 3 O.C. 196, D. , 

(6-a) S. ae-^Sec No. 5, supra. 

m 

(7) Ss. 40 and 44—Dy,ty and penalty recover¬ 
ed from person Jiling documents—Suit 
aqainsi Secretary of State, maintainability 

of. 

Certain documents insufficiently stanSped were 
put in evidence by tho representatives in interest 
of the executants. The Collector Recovered 
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Stamp Act (II of JfS99)- (Continued). 

from the persons filing them, the duty and 
penalty ^y sale of their property. Held, that the 
Collector’s order was open to review by Revenue 
authorities, and nonsuit lay against the Secretary 
of State.for roft’nd of jienaltv, realised. Held 
further, that the persons, who wish a dooiimenft 
to be admitted in evidence, arc the persons from 
whom a Collector can realise the duty and 
penalty, and if it is duo from a third person, 
they can bring a suit and recover it ^froin him 
The Secretary of State for India in Council v. 
Baaharat Uilah, 5 A D.J. 2ftJ-A W N. ( 1 !> 08 ). 
130.-::-30 A 271. 

Knox, j. 

(7-a) S, 44 -See No. 7, su^na, 

(7'll) S 01—See No 5, $/ip>a 
^ b 67—See Ni>. 2. siipia 

(8) Sch I, Arts, 1 and b {b)~Enh}i in 
creditor's account hook athnawledging debt 
and sHpuIalmt) Iv pan interest — Menwidn- 
dum of agreement chargeable uilh duty of 
S anna'. 

Held, (Ormond, J,, dissenting) th.tt .tn entry 
in a creditor’s account book, signed by the 
debtor and contaming an acknowledgment of 
a debt, with the words “at a premium of one 
anna and six pies above the two months tavanai 
interest ’’ was more than a mere acknowledg¬ 
ment of a debt, as the particular words consti¬ 
tuted a “ stipiilsition to pay interest,’’ and 
that the document was a “ mcniorandum of an j 
agreement,” chargeable with a duty of 8 aaiiias, 
under Art. 5 (£i), Sch. 1 of the Act In re 
K. H. K. R. Kumarappa Chetty, 4 L.B.K. 330 
(F.B.) = 14 Bur. L B. 287. 

Inwra, c. J., Habtholl and Oumond, jj 

References .—35 C. Ill, and 2.5 B, 373, F , 27 
A. 284, Diss. and 2? C 757, R. 

(9) Sch. I, Art. 5, cl. (b). Art 1 and S. 23~ 
Hatcbitta, containing stipulation to pay 
interest—'Acknowledgment or agreement — 
Siamp-dtUy. 

Hald'tbat the document sued upon was not a 
more acknowledgment of a debt, inasmuch as 
it contained a stipulation that the amount 
should boar interest at a certain rate, and 
should therefore'have bocu stamped as an agree¬ 
ment or momorandRn^ of agreement with a 
stamp of As 8 under cl. (6) of Art. 6 of Sch. I 
of the Stamp Act. Mulchand Lala v. Kashibal- 
iah Bisvae. 11 C.W.N.‘ll20=35 C. 111. 

Rami'ini, 0.3 , Cafi‘ 1. ,aa and Siiaafuddin, 3J. 

Refeieiice 2£ ii. 373, relied on. 


Stamp Act {II of 1899j— (Cimcfwrfed). 

(10) Sch. 1, arts.'hand ‘13 and Ss. 5,6 and 35 
—Contract notes, contf.ming provision for 
submission uf disputes to arbitration, Jo be' 
proved and stumped with duti of 8 annas Sec 
Abbituation, No. 4,13 C W.N 63. 

(11) &’r/f T, art. .53 {c}—Stamp—lieceipt for 
tenl—-Receipt for monemaid out of* Court 
in satisfaction of a deciee fur rent. 

Although <i receipt for rent of an agricultural 
holding IS exempt from payment of stamp 
under ,iit 53 {c) of the .Act, a receipt for pay- 
incnf. out of Court of money due undoi a decree 
for such rent is not so exempt Emperor v. 
Dungar, A.W.N (1908), 272-5 A.L J. 747 

^ Richarps and Kauavat Husain, ,ij. 

( 12 ) Sth, I, Arts 33 and :i3-iConveyance— 
Relea'.c. ' 

A document which !« styled as a u-lease, 
under Art 55, Schedule T of the Stamp Act, 
under which the eyeeutiuit not only rehriquishes 
his rights over iieeitain portion of his property, 
but leccives a spceilic sum of money for the 
bargain, is a convey,mec and is chargeable as 
siuh under Art 23 of the Act. In re Hiralal 
! Nawalram, 10 Bom LR 7i0-4 M L.T. 146 
I -;(2B 505 

ScoTa, t.j , Batchilou and Cjiai isaj., jj 

St. 11 and 12 Vie , ch 21 and 40., 

Sec Insoi.veni'y Act 

St 28 and 29, Viet., ch 15. 

• S 3, interpretation of, by reforeneo to repeal¬ 
ed Sk‘24 and 25 Vict., th.«. 105, S. 18-^-Soc 
JmusDiciioN (oK HhtH CouHi}, No 1, 12C.W. 
N. 657. 

St. 41 and 42 Vic., ch. 42. 

Sec Inholynncy Act (St. 41 and 42 Vic., 
ch. 42). 

Statutory chwge. 

Suit by vendor for fine cilforcemont of pay¬ 
ment of purchase-money by sale of purch&ed 
property is a suit to enforce—differing from' 
the hen which an unpaid i^ndor in equity 
possesses for recovery of balance qf put chase- 
money. Sec Limitation Aci’, No, 75, A. W.N, 
(1908). 71. 

Steikin aid of execlition. , * 

^1) I^ayinent of process fees, unaccompanied 
by ai^ application asking Court to take some 
specific action, whether. Se^ Limitation^Act, 
No. 131, A.W,.1J. (1908), 74. ” * . 
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Step in aid of ttwailon—(Concluded). I 

(2) Application 'by decree-holder praying for I 
leave to bid at ealo and that amount bid by 
him may be ect oft against decretal amount, 
wbetiler a—.See Limitation Act, ISo. 127, 12 
C.W.TS. 621. ! 

Bub-Moct^age. 

—^ee Mobtoage (Si n-MoHTrjA(*r). 

Succession. 

(1) tioii-t&lul.dati Xitoieriij, tide of iuccea- 
stun appluable to—Taluhdar, afqmiUWjf. 
bySticcession 

Certain properties were -granted to (i by a 
satmd which protided that it .should desti nd to 
male hens only under the mle of prnnoneni- 
turo. Ct and his successors acquired other 
property. 

IJeM that ’the devolution of the acquned 
property was not governed bv^the snnnd. 

Held further, that a yemmdar cannot make 
Ins property descendible in a mannci not re¬ 
cognised by the ordinary law to which he is 
subject (a) Rajendra Bahadur Singh y. Rani 
Raghubans Kunwar, 11 O.C. 256. 

Chamikb, j 

Eefetences —(a) L R. 17 J A 173 and li.R , 
28 I A. 100, n ! 

(2) Succession to foreign state—Jurisdiction 
of Court in British India to decido the question , 
as to who IS entitled to succeed Sec Jiaiisnic- ■ 
TioN (Genebai.), No. 4, 12 C.W N. 777 

Succession Act * , 

S«e Act X or lti66 •• 

Succession CertiflQate Act. 

See Act VII ok 1889,. 

Suits Yaluation Act. 

See Act VII ok 1887. 

Sunday. 

—proceedings of Mupsiil ' aken on. whether j 
viSated—Applicability of Lord’s Pay Act to , 
India. See Pbacticb, No. 3, 5A.L.J. 106. , 

Surety. ' j 

(1) SfrtC'to fecover debt from surety—Admis- j 
Slow by ^>rinctj)al no ev^ence of amount of | 
debt as against the surety. I 

t . • , ' I 

Held, that, in a smt by a creditor to recover j 

the amount of his debt from a person who had I 
become surety for the debtor, an admission of , 
the •principal drttor as to the amount of the I 


Surety— (Co«ci«de<i!). 

debt IS not evidence as against the surety. Ram 
BbajanLalv. Sheo Prasai^, A.W.N. (1907), 
293 -3 M.L.T. 62 = 5 A.L J. 142. » 

Airman, .i. ’ 

Reference —17 Cb. P, (iGb, , 

(2 )—(li guardian—Liability, whether extends 
to guardian’s dealings with pioperties other 
than those spetilied in i,ho petition for appoint¬ 
ment of guardian, Sec Gi'Aitfii* JlivoB. 

Nci 3, 12<J.\V.N 481 

(i) Effei f of grp-rautec loiitingent upon .in 
eveiu which docs not iSappen. Soo Tbaeskeb 
OK l’u. 01’1 U'n Ait, No 36, 14 Bur. L.R. 159. 

(^)—Whether liable for acts and defaults of 
administrstoi, who obi.tined l^^tteis of adiiiiuis 
tration by fraud—'Surety not piir^v to fraud oi 
cognisaril of it. .Sci lii'iini.s ok AnurNitgiBA- 
Tiov, No 2, 12 C.W N. 802 (P C.) 

(5) Obligation of M itaksham *-011 to discharge 

debt of fatlier incurred as— Sie lIiKiu Law 
(O hUTs) No 7,13GW.N.9. , 

(6) —forpcTforiiiance of dc'Ciei alter it had 
been passed, liability in oxeiutiou of—Security. 
See Civ. Pjio Cook, No 16'), 11 O.C, 342. 

17 )—for administrator—Whether gu.irantce 
continuing one—Extent of surety’s liability. 
See Act V ok 1881 (Pbobate ano Administba 
TION’), No 8. A.W.N. (1908), 288. 

(8) Liability of--S. 33ft, CPC,, 1882 See 
Civ. Pito. Code, No. 105-5, 143 P R. 1908. 

Surplus collections 

Suit ter lodemption dec iced—Second -lut, 
foi burplus 1 oUcctions made by mortgagee during 
mortgage, not inaintaii ible—Right to claim 
such i ollections synchronous with right to r< docin 
mortgaged propertv. See ^SIoim.Ac.n {Hkiu.mI'- 
TIOn), No. 9, 5 A.L J. 192, ^ 

Survey Hap, 

—and map for private purposes—Compara¬ 
tive value as evidence Sec Fisubby, No. 1, 12 
C.W.N. 334. 

Takarridar. 

(1) Takarridar— Succession to hts holding by 
tus adojited son—Claim by proimetary body 
of Mauzia 'lalwandt, tlehsil Dina Nagar, 
District Gutdasyw^—Land entered as 
Shamilat Deb—ilharliable gift—Mua,B — 
Occupancy tenant—No analogy betwen 
Takarridars and MnkamdaT of Bawalpindi 
—Punjab Tenancy Act (XVIof jW), Ss, d, 
6 and 59. 
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Tiikarrlrfar—{Co«f2ttc?«rf). j 

In 1829 A.D. onS 8 acquired some land as a | 
oharitabl* gift (Dharm Arth) from the Sikh 
Governiwent. 

In 1850, 8 received Muafi grant from the 

British Giivornmert for his life. 

n «■ 

In 1875, on bis death the grant was resumed 
and an engagement for payment of revenue at 
full rates was made with his son It, and be was ; 
recorded m'i'aharrxdai m the proprietary column , 
paying a small amount of rent (Ma^iLgna) to the ' 
proprietary body. This entry was repeated in ! 
the last settlement ok 1^90-91 2iiid was continued ; 
till B’s death in 1901 when mutation was | 
effected in favour of B’s adopted son K, 

Jield that, the term Taharyidar is neither ' 
defined in the Funjab Tenancy Act (XVI of , 
1887) nor it /alls within the definition of various i 
tenants detailed thciein. , 

Held, also, that under the above circurn- | 


Taveria. 

—, members of divided, of*tarwad, whether 
bound by execution proceedings, to which they 
wore not party, obtained against Kartiavan of 
original tarwad. Bee Malabar Law (TarSvad), 
No. 1, .I M.L.T. 189. 

Taxation. 

« 

Attorney’s application for—of bis bill pf costs 
for business not transacted in Court, power of 
Judge to make order on. Sec High Court 
Kulms (Bomhav), No 6, 10 Bom. L.E. 76. 

Tenancy Act. 

(1) See Act VIIT of 1886 (Bemgal). 

(2) See Act IX on 1883 {C. Prov.). 

(3) See Act XI of 1898 (C Prov ). 

(4) See Act TIof 1001 (N.W P.). 

(5) See Act XVI or 1887 (Punjab). 
Tenancy Validation Act. 

* 

See Act I of‘ 1903 (Bkngal). 


stances, Tahmrtdat occupies the position of a 
proprietor and not that of an occupancy tenant, 
and hkS adopted son is entitled to succeed him. 

i‘er Keiisinrftoii, J.— R could establish iceu- 
pancy rights under 8 5 of the Punjab Tonanej 
Aeo.* 

The more fact that the land has all .along 


Tenant. 

(1)—by sufferance, whether leprcEcntetives 
of, can be cuuvorted, without their own consent, 
into such, by mere assent of lessor—Such re- 
pieseiitaiive holding over after death of—wboth- 
' or a trespasser. See Transfer of Propeutv 
Act, No 79, 18 M L J. 26, 


been shown in the settlement record as 
Skamtlai Dch proves nothing, especially as in 
1890 Settlement Record R was entered m the 
column for proprietors. 


(2)— .whether representative of tenant by 
sufferance, who enters after his death, is a, 
wuhin meaning of Art 1.39. Sec ^imitation 
Act, No. 109, 18 M.L.J. 26. 


R’s Talarndari tenure has no analogy to 
that of Mvharndar} of Rawalpindi District as 
explained in (af. Budha Singh v Kanshi 
Ram, 120 P.W.R. 1908. 

Kensington anu Lal Ciiam), ij. 

Btffrence —(a) 10 P.R, 189G, it. 


(3) See Lfask. 

( 

•,4)—, right of, to prove that title of register¬ 
ed pnirt baser of zemindari, claiming rent, *Vvb8 
declared void by competent Court. See Act 
VIII 6f 188r> (Bengal TenaIjcy), No. 11, 12 C. 
W.N. 622. 


Talukdar. . 

Rules of succession applicable to non-talukdari 
property-Acquisitions by talukdar—Sueoession 
Sec Suf I'EssioN, No. 1, 11 0 C. 256. 

Tanki-tenure' 

Revenue-sale—Act VJI of 18C8 (B.O.), Ss. 1 
and 1^—Pljectment—Act XI of 1859, S. 29— 
Subsisting title at the date of suit—Recogni¬ 
tion of titlo as tanlidar, if sufficient to give 
right of suit—“ PtevqniAC ”—" propriettir 
Amount duo from tanLidar and payable to 
Government—Sale hv Collector for Govern¬ 
ment dues, if legj,i-fa)t/i»-feRlire, nature of 
settlement* of See Landlord and Tenant, 
No 15, 7GIiJ. 460. 


(5) blortgage by fixed rate tenant—Suit by ze¬ 
mindar to redeem it on death of such tenant 

I without heirs—Zemindar not a person having 
I " interest ” in piopertv. See Transfer of 

I Property Act, No. 63,A.W.iit. (1908), 210* 

' « 

(6) -does not include rent-free grantee within 

I S 32, ol, 2, Agra Tenancy Akt. See Act II 
I OF 1901 (N.W.P. Tenancy), No. 2* 5 A.L.J. 
i 734. ’ 

(7) Sec Landlord and tenant. 

• • t 

TendA*. * 

(1) Conditions of valid tender—Bisk in tsnder. 
I See Transfer op Property Act, No. 44, 10 
Bom. L.R. 203 » • 
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Ttnitv—(Concluded). ^ 

(2) Conduion ol proper - .See Contract Act, j 
Eo.l,4M.L.T. 335. 

(S’)—calhi'.g of, if necessary in the case of 
grant of leas-o containing a covenant. Hoe 
Specific Ri,'ijbf Act, No 13-a, 1.3 C.W.N. 129. 

TbakboBt Maps. ^ 

( 1 ) —ai evidenliaty value of—Statement re¬ 
corded ini.resence of yarties—Effett 

The pre&i-iice at the propdiation of, and the 
signing by the p.iitics or their agent of, a 
that bust map may fiurJy bo taken to be «n 
admission by the parties of the bound.ary lines 
between adjoining villagch. '* ' 

In tins case the dispute wss whether certain 
land belonged to the estate of Jibe plaintilt or to 
that of the defi ndant. Ihaintill produced ffia/.* 
bust and survey ni.ip.s for 18.i2 to IS-'iS, the 
former cont.uning a statimont in support of 
his case The dcfondiiiit produi^d a suivcy map 
of the jfam to 1.850, in .support of his case, 
but f.nled toprodinc any tha! bust m.ip of the 
same year. It w.is found tlwt the predotessor 
of the defendant Lad full notice of the tluih 
proceedings, that he objected to the iioundarj 
line .as laid down in the plaintiff’s map between 
their estates, and that the ob(e''lion was dis¬ 
allowed. 

Held, that the eiidentiaiy v.ilac of the 
thakbust map and the snrvev maps pioduced on 
behalf of the^ plaintiff was grc.iter than Unit of 
the survey map produced on bolnill of the 
defendant. Dunne v. Dharani Kantha Lahipi, 
35 C. 021. * 

MiTRA A.NIi CASI’ERhZ JJ. 

« 1 •• 

Refeiances -2 W.R. 210, 21 \V R. llf>, 9 G. 
L.R. 805, 8 3. 975, 7 C.W.N. 849, 16 C. 180, 
80, 291-30 I.A. 44, R , 

Timber. 

(1) —of particular description, grant of right 
to fell—Interest in soil itsolf not granted— 
Grant of valuable forest rights—no sale of— 
Standing—moveabh- pi8perty—S. 3, Indian 
Registration Act—Immoveable property—Ss 3 
and 4, General Clauses Act. Sec- Act VIII of 
1885 (Bekgai.), No. 24, 7 C.L.J 152. 

(2) —, zemindar generally owns, on tenant’s 
holding —Tenant has no right^to cut and remove 
such timber—Zemindar not entitled to inter- 
fer«y with tenant's enjoyment of trees on^ his * 
holding during subsistence of relationship of 
landlord and tenant. 8ee Landlohp^ and 
TENANT, No. 1, 5 A.L.J. 99. 


Title. 

(1) Intention of parties that title should pass 
—Whether want oi consideration will jjievont 
It lioni passing—Intention oi paxltes that some, 
though not what the’died purported to pass, 
title should pass—liflect. See Sadf, No. 3, 4 
M.L T. 279. '* 

(2i—not distinctly st.ited m plaint or issue— 

Effect See Possfs&ion, No 8, 4 AI.L.T. 341. 

> 

Toda giras allowance. 

(1» Tuiia*fifas alh)iLanc<>-- l'!xccution of decree 
—Attachment jtivf sale,of the alhniance — 
Whal interest in thedlLouci'ice is attachable 
—Civil Piocedme Code (Act XIV of IS83), 
S. m>-Uombaii An (VJI of Jim),'’S. 5 
— “ Likely to become due"^lnteryietaiion. 

A decree holder, in cxn.ntion oi'Li decree, 
applied fei the .lUachmrnt and sale f a toda 
ijiras allowance, which tlie jiidgmeut-deblor was 
entitled to receivepcriodK,ill} tioni the Govoiu 
inont trcasuiy, and which was to bcuniio 
piyable t..> him during the twenty jeais follow¬ 
ing the iipphcation The lower Courts held'that 
the life-interest, of the holclei, computed at its 
vulu.ition foi twenty ve.ais, ex-iiild be attached 
and sold in execution of the decree — 

Held, reversing the oidei, that it is clout 
from the hingnage of S. 5 of Bombay Ai-t VI i 
of 1837, that it is not Iho life-inteicst of the 
judgment-debtor in n toda ijiros allowance but 
something shoit of it that la allowed by the 
Act to be attached. 

3’lie words “ monev lilely to I erne duo 
must be i.siik ted to the c.isewiici lor in¬ 
stance, during the life turn of the judgment- 
debtor, a sum of money is diiected by the 
Collector to be paid to him on account of a 
toda giras allowance, not iinincdiatolv. but on 
a date subsequent to the djte of the order of 
direction, and the judgment-debtor dies before 
that date, and to other cases »£ a similar 
chaiacter. 

Under what circuinstanorj monoy is likely to 
become duo on ai count of a toda ijiras allowance 
IS a question which cannot bo answered exhaust¬ 
ively and must depend on the facts of bach 
case as it arises. Anittrsang Mavsang v. 
Jethalal Maganlal, 10 Bom.Lni. 1201. 

ClIANDAVARKAll AN» ifp.ATON, JJ. 

Tort. 

(1) Neyhgence—Allolviiig storm-uatef to flood 
another’s land. 


8768- 59 
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Tort— (Continued). 

A Municipality constructed a dam in a creek 
but by allowing' a ditch, which was connected 
with the creek and which drained away rain 
water, to bo filled up with rubbish of the town 
and the sluices ,fit the dam to be choked up 
with weeds, sift, and such other Ihings, the ram 
water collected in the creek was earned away 
and flooded the plaintiff’s property , 

Held, that the Municipality was liable for the 
misfcafaiicc; since it turned then woiks by 
their uf gligcnee into a nuisance (a) Rajenora- 
lal Haneklal v. Suvat City Municipality, 10 
Bom, Tj 11. 198 

(lHANlUVlillKAH AND K.NIGI1T, JJ. 

liefeteuces —(n) 1 App, Cas. 250, F , (189“)) 
A.C 433.20T'hR 254, if. 

i 

(y) Jujuri/ done to flainttff'^ land byieten- 
tion of waiet on defendant’s land—Such 
water not broujht by any ait of defendant 

Water was not brought on defendant’s land 
by iipy act of his , but water which flowed on 
one portion of Ins land for the purpose o. pro¬ 
tecting another portion of his laud, was retain¬ 
ed by him, and as a result of such retention, 
damage was caused to the land of the plamtilfs 
which adjoined 

Held, under the circumstances, that the j 
retention of water on defendant’s land m I 
order that it might not flow to another part, J 
is not an act done in the natural and ordinary I 
course of the ciijoymtiit of property which 
would protect him from being liable in dama¬ 
ges to the plainfifts, if ii.juiy h.id been done 
to his land Ramanuja Chariar y. Krishna- 
Bwami Mudali, SM L T 308=31 M, 169. 

Whitk, c j and Millkk, j 

Reference —‘i-. B 472, /) 

(6) Suit against joi7it iort-feasors — Cominu- 
mtse between plaintiff and one defendant— 
Snch compromise no bar to a decree against 
the other,defistidants. 

The plaintiff sued severai defendants jointly 
to recover damages in respect of an alleged 
assault committed on him by the defendants, 
but entered into a com'jpromise with one of the 
defendants. ITetd that this compromise did not 
preclude the plaintiff fram rccoveiing damages 
against the other defendants. Kara Kttnwar 
y Sheikh Aii Husain, A.W N (1908), 190. 

RlCffAltllS. J, 

Beferewc .—1 Bo, and L. 547, D. 


Tort— (C ontinued). 

(4) Whether action for lilel or slander will 
lie against accuse Ipprsons defending them¬ 
selves—Whetha reply to notices of action 
are privileged — Libel—Defamation. ^ 

No action of libel or slandei lies whether 
against Judges (a), counsel (b), witnesses (cj, 
or parties' for words written or spoken ui the 
ordinary course of any proceeding before any 
Court 01 tnbunal recognised by law. The 
principle on which this rule is based would 
seem to apply also to an accused peihon, as it is 
essential to the admiriisliation of justice that 
those who are pioteotiiig their own interests 
should he uiidc'i no apprehension of am proceed¬ 
ing" from the opposite party (d). 

A reply to a notice ol action will be privileged, 
so long as it is confined to the matter m hand, 
IS relevant and ii. ii.it published , A. P. 
Paehaiperumal Chettiar v Dasi Thangitni, 
18MLJ. ‘$53 ‘4M.1.T 222 = 81 M, 400. 

BKNSON AND Sankauan Naih, jj 

lieferenres —{a) 17 M, 87, R (5) 10 M. 28 
(35), It. (c) 30 M 222, R. (di i Oampb. 211, R. 

(5) Execution of deciee fut rent due Third 
person’s property sold m executirn—Thud 
jH’rson suing decree-holder for damages- 
Decree-holder liable, not for negligence, but 
for wrongful act — Whether third jerson 
concluded by estoppel, 

I 

H, rented a iierat from B, the defendant, for 
stonng his maehmery. Ho rented the serai for 
four months, paying one month’s rent m ad- 
v*auee. The plaintiff, with the permission of H, 
stored* his turbine m the sJiiiio place Subse¬ 
quently,II removed his maehmery,but the plain¬ 
tiff’s turbine remained in the serai The de¬ 
fendant sued H, for rent' unpaid and got an ex 
parte decree against II, in evccution of which 
he sfild up the plaintiff’s turbine The plain- 
tifi then sued the defendant for the value of the 
turbine ; 

Held that the suit eifuld nbt be considered as 
an action for tort on account of negligence, but 
that the defendant was accountable to plaintiff’ 
in damages, though his wron'fe-doing was un.‘ 
intentional, as on an action for conyorsiou. The 
question of contributory negligence could only 
ai ise in the case of an action based on negligence. 

•The^ilaintiff’s neglect, in so far as it excUsed jihe 
defendant’s wrong-doing, could only^o taken 
into account m assessing damages, by requiring 
, the piaintilf lo prove strictly the damage suf- 
' fered by him. • t 
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Tort—(ConoZtiierf). 

.1 

On the question whether the plaintiil was 
estopped by his conduct from alleging the 
tutbme to be his and whether he should beheld 
to have represented it to belong to H, held that 
there was no representation by the plaintiff on 
which any reasonable man could hold that the 
turbine belonged to II, and that the plaintiff 
by omMing to notify the goods to be his could 
not be hold to have intcntioiiaJly poiinittod the 
defendant to behove the turbine to be H’s, and 
that he was not, therefore, estopped from 
alleging it to be his Parmeshari Das v 
Basheshar Nath, 129 P 11, 1908. 

ClAUK, 0 J., A^'D Rkid, j. 

References —(a)5 ll.L R.App. 71, 3 D. 74 , 3 
R.L.R. 413, and 11 B.H.C.K. 4(., Jl (b) 20 C. 
296 (P.C.), If'. 

(G)—committed by a Hnulii f.iUier—Decree 
for damages ag.iiiibl tlicfathif—Son's liability 
under the decree See HimiuLaw (Dkiits), 
No. 6,10 Rom L.R. 297 

(6-a) See Tkespass. 

(7) Damage to two peisons caused by same 
tortious act—Eight to sue as joint plaintiffs. 
See Civ. Pko. Coi>e, No. 330, 1 Smd L R. 181. 


Trade. 


Trade piotective society’s business, it condu¬ 
cive to public welfare. See Liuei , No, 2, 12 

C.’W.N.1053(P.C.) * 

Trade-tnark. 

{]) Passing of goods—Admilsileditg of ividence 
of intent—Intend to deceive 


I 


1 


I 


I 

I 

i 


The gcMcial pririr iple applicable to passing off 
cases is that “ no bod v has f|je right to repiesont 
his goods as the goods ‘of somebodv'eKc" <a). 
In jiu acb-nij for .in injunction to restiain the 
tuide-inark, oi mark if the (icfendanfs goixls on 
the face of them .ind luising legard to the sur¬ 
rounding (ireuinstanee.. .lie (.ileukited to deceive, 
evidciicp to piove the intention lodeceive*is in- 
adniissiiile as being iitinotcss.iri the “ lule being 
that a man must be taken to bme inttonded the 
reasonable and natiintl f oiiscquem''fes of Ins own 
acts ” Wliere the defi-ndant .idopted a trado- 
m.iik identical with that of the plaintiff, which 
trade-ni.irk was e.ib ulated to deceive and 
there was cMdencc to shi.w, that some jierson 
w.is aetiiall) deceived, held, the pbuntiff^ was 
entitled to succeed without a necessity foi him 
to prove an intention to deceive (6) and to obtain 
an irijunetiou (c). Hunna Lal Serowjee V. 
Jawala Prasad, 35 C 311 


(8) Wrongful attachment of paitncrship pro¬ 
perty—Right of individual member to sue foi 
damages. See Partnkiisuip, No 14, 2 Sind. 
L.R. 26 , • 

Tout. 

(1) District Jlagibtr.^te deelanug a person to 
be a lout—Procedure—Personal mquny necfi.- 
saryr-Opportunity^ to show cau.se. Se* Act 
XVII l OP 1879 (Legal pRACTmoRiiiis), No 2, 
12 C,W.N. 842. 

• 

(2; Declaring a peisoii to be tout—Distiict 
Judge to take evidence hmisclf—Power to direct 
Munsif to take it—Opportunity to show cause 
—^Procedure when Munsif suspects a person to 
bo a tout. See Act XVIII of 1879 (Lei.al Pkac- 
Tit^lONERs), No. 7*, 12 C*W.N. 843 (Note). 

, (3) Order declaring certain persons to be 

. touts—Applicatvon to High Court under S. 15^ 
24 and 25 Vio., Cap. CIV—Application to 
Division tJoach — Whether Renoh compe¬ 
tent to dispose of application. Soo Act XVITI 
OF 1879 (Lhgai. Pkactitionebs), No. 8, A.W.N. 
(i508), 279, ’ • 

TowcAt of silence. ^ 

Grant of land for, within cantonment limits. 
See ^Tativb States, No, 1, 12 C.W.N 465. 


I Flktcits'u, j 

1 

{ Rejetences — [a] (lH9o) A. C. 199, !<’. (5) 1 
1 Ch 893, F. (c) 1 Ch 135 and 1 t'h. 211, Ti. 

I (2) IJicaih—Right of nianufnctuier to sve — 

Title of assignee of trade-marL uithout 

] business—Plewiings — Statement byijlaintxff 

j not /ulmitied bg defendant—Proof 

i 

It IS Into l.w that .111 assignment of trade- 
j mark, without tilic inisuies.s, confers no effective 
i right. 

■ An at lion for bri-achof tr.adc-ma>k docs not 
j lie at the instance of thsi mamifacturer who 
supplies artitlcs, when another tirm carries 
on the actual business with the articles supplied. 

The manufacturer m.ay be interested in the 
success of the firm which de fa<td carries on the 
business, but this cannot put him in the shoc£f 
of the latter in vindicating the latter’s right 
against wrong-doers. 

Where a statement b\ a plaintiff is not ad¬ 
mitted by the dofon^nt, the plaintiff, if he 
ignores the point, does so at his peril, for the 
defence puts him to prove his title. J. Ullman 
& Co. V Cesar Leuha, 13 C.W.N. 1^2. 

Lobds Robebtson, Atkinsok, Collins,ano 
Sir Abthuk Wilson. 
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T[\etLA9-mikrk—iConcluded) 

(3) Defendant infringing certain combination 
of letterb, designs, and, numerals as forming 
plaintiffs’ trade description—Exclusive right of 
plaintiffs by user and reputation—Iraitanon, 
whether Oikoly to ^mislead ordinary purchasers. 
See Aci IV oV 1899 (Mkkchandisk Marks), 
No 1, 4 M.L.T, 3G6. 

Trailer cars. 

—whether vehicles with springs “ piopellt d 
by electricity," within the ineanin(; »■£ Sell., VI, 
01. 1 oh the Madias City Municipal Acs, 1904. 
See Act III of 191)4, {MadIias City Musin- 
I'AHTiEs), No. 2, 18‘M L d lt9. 

Transfer. 

(1) Transfer illegal yurpt'Sv—Illegal pur. 
pose nevir earned out—lughl of ivj.dur or 
Jiis heirs to recover irojarty traiiifened~- 
ComliHoii foi exercise of tight — Jiinue.t of 
proof in such a case—Trusts Act, 188^, 

Where certain ovvners of piopcrty traiisfeircd 
it for^he illegal puipose of deflating cioditors, 
which purpose was never tamed into execimou 

XffiJ'i that the vendor could not locovcr the 
property from the vendee lu posscthinn, with¬ 
out proving th.it the fraudulent purpose of the 
parties to the sale was ncvei carried out, .iiid 
that the vendoi’s heirs were in no beltoi posi¬ 
tion than the vendor. The words of S, HI of 
the Trusts Act, 1882, clearly indie.'ilc that it 
IS for the plaintiffs to make out th.at the fraud 
never got beyond the sfau’' of intention, and, 
m the present case, the defendant having the 
benefit of posse'-sion, themaxim “lu parideluto 
ptotior est condifw possidenti'i'' applies. Ragho 
Atmaram y. Purshotam Jairam, 4 N.L R. 26. 

DllAKE-BuOCKMAN, O.C.,1 

* 

References .-(a) 29 M. ‘V23 (325), 23 C. 460 
(474), R, 

f2) Validity and effect of—of mam l.ind — 
Reg, Vi of 1831—Subsequent enfranchisement, 
effect of. SeehsAM, No 2, 3 M.L.T. 2-13. 

(3) -lor illegal purpose not carried into cxc- 
cutioiij-Contract to sell b\ transferee—Suit 
for specific pcrforniaiice of contract—Right of 
the transferor to lesistsuit on the ground that 
transfer was bonami ,S«e Bkkami Trassac- 
TI 0 N 8 , No. 1 , 3 M.L.T. ill. 

(4) Conditions under which—by absolute 
occupancy^f.ennnt of ms holding can be avoided. 
See Act IX of 188,3 fT> vancy Act (Ckktuai. 
PiiovmcMi^], No. 2, 1 N.L.F, 4.5, 


Tyan8fer--(Co«dw(f«<i). 

(.5)—of moveables—Grantee under contract 
having no right to soil^ obtains right to ^fell ’ 
trees—No stipuiaiion for beneficial u-e <31 toil 
—License to enter and take tiecs awajr. Se$ 
Act Vlll OF 1885 (Benuai,). No. 24, 7 C.L.J.'; 
152 

( 6 ) —of 5 udge who had given decision cm some 
qnesiioii only—Successor’s giving judgment 
conlfiirv to predecessor’s not proper, i houch not 
illegal, especially whore appeal lies-Successor 
to ri‘-opc*n deiided (question oiiJj when erret 
IS obvious ai.d patent. Sec Moutua(,h (Ukdemp- 
TioN), No. 3, 41 P L.R. lOilS. 

(7) Husband’s debts Wife la’isfying them 
in his life time—Voluntary paymoM-Traiisfer 
of husband's property after his dealh~Transfer 
not for p.ivment of debts and ii.^t binumg on 
heirs—Equity—Jjiability .opay the cufisider- 
ation inritiev Se^" IliuDf' Law (Deuts), No. G, 

.5 A L J 339 

( 8 ) —of oceiipaiicy holding, not transferable 
b> Ioc.al custom or usiige, not void—Binoing on 
the iiariies and poisons chmunig through 
tbeui—Voidable only at landlord’s option See 
Occui’AKCY iioLmxn, No. 3,12 C W N. 1036. 

(9) —of ehanea* of an bcii I'ppireut, validity 

of -Mutation of mimes or transfei of possession 
cannot pass title, where register* d deed is re¬ 
quired. See Transfer of Propeeiy Act, No. 3, 
JIO.U. 301. • - 

(10) Validity of judgment written after 
tninsferof Judge. Sec Cijf. Pro. Code, No. 107, 
I'l! C W N 682. 

Transfer of Property Act. 

( 1 ) Ss 3, 5.5 and 56—Vendor’s lien for unpaid 
pu rchase-money—Sale-defid contaiiniig full 
acknowledgment of putchase-moiiey—Mortgagee 
taking the mortgage without notice of unpaid 
purchase-money—Estoppel. See Sale, No* 1, 
10 Bom. L.R. 403 

(1-n) S. 5 ( 6 )—See Noi 22, mfra. 

(2) S. (i^Hindu law—Transfer by a Hindu 
reversioner of his reversionary interest, 

ft 

Held, tb.ititisnct competent to a Hindu 

revensioDer to transfer his reversienary interest 

expectant on the death of a Hindu widow. 

Jagan Nath v. Dibbo; A.W.N. (1908), 284. 

• * • 

ReCHARDS AND CillIPPlN, JJ. * 

Referenie -26 I.A. 183 = 21 A, 71, F. * 

(3) S. 6 ip)—Estoppel—Recital in a deedt 
effect of, in an action collateral to it— 
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Transfer of Property k^— (Continued). 

t 

f Promise—Transfer of the chance of an heir- 

apparent, validity^ of—Mutaiton of names 

, -^Possession, transfer of—J<]vidence Act, 

, > shis. 

. Held, that a transfer of the chance of an 
heir-appnront 8UC''eodmg to an estate is invalid 
and cannot operate to transfer any miorost in 
the property (a). 

Held fiirthor, that neither mutation of names 
nor transfer of possession can pass any title 
where the law requires a registered deed (b) 

Where a distinct statement of a particular 
fact IS made in a roiital of a bond and a con¬ 
tract IS made w.th refeienco to that recital, 
held, that the part} making the htatement 
would not lie csfopjied from c^sputing the fact 
so admitted in an action not founded cm the 
deed bat wholly colhitoral to it (c). 

Held also, that a promise nfct being a icpiv- 
scntatioit a> to an existing fact, cannot by ittolf 
bo the foundation of an e.stoppcI— Bajran^ 
Singh V Bhagwan Bakhsh Singh, 11 O.G. 301 
Chamieb, 3 c ^ 

References —ta) 31 B. 105, F, 31 0. 607,13 
C. 262,10 A. 133 ; 29 A, 163,10 H .L C 191; 19 
Ch. D 342 and L R 13 A 0. 523, It. (b) 20 C 
81, It (c) 14 A. and E. 781, 6 11. and N. .520, 

B ; L B. 2 Ch. D 72, apirovmg 8 M. and W 
209,* P. 

(4) H 6(a]—Widowsumgfoi decloiationof 
her absolute owncfshtp under husband's 
Will—Alleged revstsioners entering into 
razinavinh acl no pledging her absoluti 
nghts—Subscqeient release by such*miver- 
Stoners- Whether telease anylhing more 
than agteetneiu not to distmb—Whether 
compromise a transfer of a spes successionis. 

As a right must always be on the one side or 
the other, the fact that the right is on his side 
is not by itself sufficient for a party to set aside 
a compromise entered into by him on the sup¬ 
position of a doubtful rigtit. 

There is nothing illegal in a Hindu widow 
noquiring full owincrshipin any piojiortv under 
a will: and a ramnamah or decree recognising 
that right 13* tljereforo, not illegal. 

A Hindu widow brought a suit, as the sole 
owger of her husband’s property under his will, » 
against hhr husband’s brother and some otilers, 
who ware executors under the will, for a decla¬ 
ration that she bad become solely entitled to 
the possession of^the property and for other 


Transfer of Property Aet-^(Oonriutied). 

reliefs. A rasinamah was entered into by which 
the suit property was acknowledged ^-he 

absolute property of the w idow in accordance 
with the terms of the will. A decree was pass¬ 
ed III accordance with the terpis of the raeina- 
mah, and a deed of release was execiitedi by the 
reversioners. A suit was brought lo recover 
these properties bj the son of the testator’s 
brother, as reversionci, alleging that the ran- 
namah was invalid for misrepresentation and 
eocBCion * » 

I 

ffeUl, tb.it the it’ceiitancr of the release deed 
was not. an acknowledgment of the cxistenro of 
any right in the releasor, but amounted only to 
an agicementfcr) not to disturb the widow iii the 
enjoymeni. of the jirfiperty absolutely jind that 
theie w.is iiolhiug to icuntciiaiiVe the view that 
the rasinamah and the release should be treated 
as < ileciing a traiisfiT of only a elianco of suc- 
c OS'-ion or sje'. .siiccesst mu lo the widow, wliieh 
w.as incapable of transft>r by viiUie of S. 6 (a), 
Tiausfer cf Property Act, and, therefore, illegal 
and invalid. Olati Pulliah Clutty vt E. 
Yaradarajulu Chetti, 18 M E J. >109. 

\Vun’E, C a., AND SvNKAIlAN NaIK, 3. 

Beferences —(n) 2 Seh and Jjefr p. 68, It, 

.'10 M. 266,24 lil. 265 , 26 lil. .31 and 28 M. 84, 

D. 

(6) Ss. 19 and 21—“Vested” and “eontin- 
gc'iit” defined. See Uec.istkation Act, No. 3, 

80 P.R 1908 

(5-a) S. 21—See No. 5. supra 

(6) S. 4i—Suit for pro-riiiption—Decree for 

fiircclosnre on ainoitgage, h, ostensible owner 
— Eftcct on right of pi't-c'iplion. See Vbk- 
EMi’TioN, No. 25, n 0 C. 26 ^ 

(G-o) S 41—See No. 8-n, i«/rfl. 

(7) 8.4'i — Ksiopiel—ltepfe'^entaiioh — Trans¬ 
feror- -Subsequent acquisition of light^ 

The rule of law underlying S 43 of the 
Transfer of Property Act *is that, as between 
the transferor, and the Iratisieree, ehc transferor 
cannot plead subsequent title to the land trans- * 
forred, if he had induec'd the transferee to pay 
money for the transfer. The principle is an 
extension of the rule of estoppel. 

Whore a person who merely a qhatvtali 
interest m certain lanS mortgaged it on the 
representation that it was his ;agtr, and he 
subsequently got a moharari title to it. 

Held, that on a decree for sale upon the mort¬ 
gage, the moharari interest of the mortgagor 
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Transfer of Property kct—(Continued). 

< 

passed to the moi-tgagoo. Hokhoda Oebi v. 
Umesh Chundra Banerjee, 7 C L.J. 381. 

t 

MiTUA A^M) CaSPKKK.Z, 3.3 

(8) S. 13 — Mortdage—Deeroc fot sale—Portion 
of 'iirupei^y com^irised %n a niottgaqe ac¬ 
quired by moftgagor subsequently to decree. 

The whole of a certain hoiiM.’ wa'? mortgaged, 
the mort^gagor haungat tlio time an interest 
in only a fractional share in it The mortgagee 
sued, and obtained a decree foi tho'Valo of the 
whole house. A{tci;^that de(,'eo was passed and 
partially executed, thd nioitgagor in virtue of a 
partition acquired the rcniaiiiiiig interest in the 
houbo. Held, that section ) 1 of'(ho Tiiinsfcr of 
Property^ Act .ipplicd and that tlie dei ree-holder 
was coinpet|eut^to continue execution of his 
decree against the inortgiigoi’'' aftei-ncf|iiiicd 
interest. Ourga Das v. Muhammad Ismail, 
A.W.N. (190H), r.5. 

I'lANERTr, 3 . 

Ite/eremc --18 M iO'2. ]<. 

(H-a) Ss. 13 and il-Riyhfsof&ub-morstiagee 
— \7hethei suo-morlqoqc is tiansfer of 
wimoieablc pJ c^'ci iti—Mquiiablc luotlqage 
—Preference ovet legal nwrtgaijr, iclieie 
latter is not taten with notice of ^riot 
chaiqe— Notae, actual o? comtruciti e 

.\ suh-moitgageo h.is not itierch the rights 
against the moitg.igo debt \ -.ub inoi Igagc 
comprises, (nj the pci''p'ial co\eiiaiil of the sub- 
moitgagoi, (h) the trail-ifer of themiginal inort 
gage debt and inorig.igod pioport\ v\ itli tlic 
benefit of all poweis and n'lnidi.il eiaiiscs loii- 
taiiied in the onginal mortgage and (c) in Eng¬ 
lish moitgagiss a power of sale. 

//efd, there fc . that a man who assigns a 
ni irtgago or .sub mt'irca.’C'., doc-, (lan'fer ini- 
moveahle properly within the iiie,ininL' ot S. 41 
of the Art. 

The mere fact of a'peison depositing certain 
title-deed'- Wktb another is sufhcioiit evidence 
- of a riprc'-eiitation that he vra-' authorised to 
transfei th piopertv to wbieh the deeds refer. 

ft 

S. 11 protects a purchaser or transferee foi 
value withoui uotioe, and there is no such 
provision in it as i, fouina in S. 42, requiring tlio 
transferee to t.tl^e reasiAiable e,ne to ascertain 
the power sf Ins tiim-ifeiot to give a clear 
title. 

There 1 ", no autboni’ for the proposition that 
a transferee is to be impated with notice under 


Transfer ot Property &ot-~ (Continuad). 

S. 4.3, if he has not exercised the utmost care 
in investigating his tran,sferor’s title. 

Equitable mortgages are not entitled to 
preference over legal mortgages, unless the 
latter bo taken with notice of the prior charge, 
and such notice may be either actual or cons¬ 
tructive. And a person must be held to have had 
constructive notice of a prior mortgage,^if such 
mortg,ige would have come to his knowledge, 
liad he exorcised tlio diligence of an ordinarily 
prudent man, and if the facts show that he did 
not exorcise such diligence, Maung Ba Tin 
V Maung Po Kin, 14 Bur. L.E. 320. 

Mooitr., I, 

I 

I |9) iS. ,5rt —J lessor and lessee — Payment of rent 
I by lessee in good faith—Liability of the 
! lessee (o ‘yay lent to the rightful own^r. 

I On the 14th December, 189,O, cl went into 
I possession of cert.iin propcity as raoitgagee, 

1 ,ind on the same dav he lot thi' property to the 
I defendant for twelve yeans. S .after some years 
died, and his interest as mortgagee survived to 
his younger hiothcr R. Thereafter Edied , and 
since then S’s widow Cl took possession of the 
j propertv and managed the same, and got her 
I ii.amc pl.iced on the lhata as the owner of the 
pro]iortv. Siio also recovered rent from the 
dedomhint for the years 1902 and 1901 ,Tho 
pi'isoii who was reallv' entith'd to the property 
at R's dcatli Was Ins sistci, tho'pifcmtiff. She 
sued to rocovci loiit for the vears 1902 and 1003 
from the defendant on the ground that (1 had 
I ijo authority to receive rent and give a discharge 
i for thg .same, it was found,that the defendant 
j in making the p.ijment to O had acted in good 
j faith and had no notice of the plaintift’s in- 
I tcrest in the property 

Held, that the defendant was not chargeable 
with the rent sued for, as S. 50 of the Transfer 
of Propertv Ae.t, 1882, applied to the case. 

The language of S .50 is general. It applies 
ov<*n to cases where theta has not been, an 
assignment by the lessor during the tenancy. 

'I Kaveriamms^ Putta Hegde v. Lingappa* 
' Rama, 10 Tlom. L R. 1190 

1 Bash, Scott, c.j. and Chandavakkar, j. 

, (10) S. 51—Vendee compelled to give up land, 

, •purchased by him, iielonging to widow"owning 
, life estate—Value of improvements offooted by 
! him m good faith to bo given to him. See 
Hindu Law (Ai.iknation), No. 2, 17 M.L.J. 

622. a t 
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(11) S. SB —Lis pondens —Sale during the 
pendency of suit—Seivice of summons not 
ejected—Effect of 

When, after the institution of a suit for pre¬ 
emption, th'e vendee sells the property, the sale 
cannot, having regard to the provisions of S. 52, 
Transfer of Property Act, affect the right of the 
plaintjlf, to the decree which he might have 
obtained m the suit, as the purchaser takes the 
property subject to the result of the suit (a) 
The fact that the vendee sells the property be¬ 
fore service of summons does not make S. 52 
inapplicable (b). Ghasitey v. Gobind Das, 5 A. i 
L.J. 477-A.\V.N (1908),'22T. 

Si \NIiK\, C I , AKl) BANliUJl, |I 

llcferenccs —(o) 27 A. 54J,*2) (b) 2!) A 339, 

It. 

• * 

(12) kS JB—'Jransfci oftet (Imice and be foie 
appeal filed hs pciiden#—Appcai—Finoi 
deuce 

Tbc function of ,tii appellate Court is not 
under the (lode ■'! Civil I’roceduie (1882), the 
tinal decree in Ihe case , and the piocecdmgs in 
the appellate Court must tliereforc bo treated as 
a continuation of the proceedings in the lower 
Court 

It IS not open f« a defeated suitor to file o.n 
appeal iimiiediutelv as he has to obtain copies of 
the decree and judgtrent and he ought not to 
sufler for She delav imposed by law Tbcic is 
lio reason wbv thi-, delav should prejudice him 
in this respett any more than the delays due 
to adjouruments or stay of pioteedmgs ^ 


Transfer of Property Aet— (Continued). 

A transfer cf property', the considerations for 
which are separable, ^art being for valuable 
consideration and part for the inte^ion to 
defeat or delay other •creditors, is valid and 
enforceable with regard to the part .jvhich is 
for valuable consideration. * ’ > ’ 

4 mortgage was executed for a total sum of 
Bs. 8,500 It was found that Bs. 4,853 was 
actiiallv advanced by the, mortgagees, the 
evidence as to the balifncc, Bs 3,0^7 was ex- 
tregielv siP,i»cions and seemed to bo for the 
purpose of dclaMii^ another creditor who had 
obtained a decree on a }aiu)ii(ta. 

Held, there ought, to bo a mortgage decree on 
the footing of Bs. 1,853, being the principal 
money secured (a). 

Tbc part), on whom ihe ol* piQof lies, 
inu.st, ill order to suc<eed, c-,tablisb, at leant, a 
jpjiwuiytitie case. Ho cannot, on fniluic to do 
so, take advantage of the weakness ot his 
adversar’i's case Rajani Kumar Das v. Gour 
Kishore Saha, 7 C L ,1 58b- 12 0 W.N. 7l>l. 

Mi riiA AM) Cvsiuviisv n 

* 

Ueferemes - (a) 24 C. 825 .nid 23 M. 184, l<\ 

(15) S 5,'S~ilood faith~'J ransfei not in good 
, faith voidable ei en thowih uilh comideia 

• tion—Single (teditor eniiUed to maintain 
I proceedings to avoid ] niiuhdcntttansfeis. 

* Held that, evcu wbei o there is some (onsulera 

I tioii, Ihe transacti 'ii will bo avoided undoi 
' H. 53 of the Transferor I’loperty Aft if the 
I clement of good fill I h s not, pre.sent (a). Narnial 
j Das Y Chet Ram, ll'o C. l')7. 


Tho law ot li'»pendens in this coifwtiy is, ' 
founded on the necessity, if possible, of a Inial ' 
adjudication, and it i.s unjust that a plaintiff 
should be prejudiced any acts of the defend 
ant subsequent to tbc institution of the suit 
and with riotico thereof Setta Goundan v. 
Muthai Goundan, 4 M H T. 77=31 M. 268. 

MUMIO AND SaMvAI.AN NaIU. JJ. 

References —20 W B. 2b5 i-.ud 28 t,. 23, /*’ 

(13) S. 52- -Mortgage suit, il a suit in respect 
of an interest in immoveable property—Conten¬ 
tious suit.’Sqp liis I'FNDKN’S, No 1, 8 C L .1. 
153. 

j(14) IS. S3—Defeating lu delaying credilortt 
—donsidei ations foi' transfer separable ' 
-OkJ/ whole transfer aotd—Onus of ^oof — I 
Prmia facio case—■WaaftMc.ss of adi^sary’s 
jiase. » ' 


(blAMIFK VM) ( ii.ri V VN, J Cb, 

References — (a) 30 M i 34 C 09!), It 

(If.) S 53~Wliclher morlgagor can tale oo- 
lection under — 

I’ho moitgagois c.imiot tHke (he objection that 
the mortgage was to difeat or delav rreditors. 
8nch ol)jcctioii can be taken only by the 
riedilors. T P Asan Kani Ravuthar Y. Aru, 
Aru, Somasundaram Chettiar, 4 M.L.T. 
f,G - 31 M, 206. 

WAi.i.fS A.M) Sankakan Naih, jj. 

(17) S .5.3—Rights safe-guarded by proviso to 
se-ctioii See Moini.AUK (Gbukkal), No. 1-a, 
A.W N. (1908), 116. • , 

flK) S. St—Sale -Non-payment of consider- 
atton sale nevertfwless complete. 

In a sale of immoveable property,'' non-pay¬ 
ment of the purebase-monoy does not prevent 



948 


THE OUBKteUT INDEX, 1908. 


944 


Transfer Property Act—(Contiwwei). 

I 

the passing of the ownership of the purchased 
property from the vendor to the purchaser and 
the purtihaset can, notwithstanding such non¬ 
payment, maintain a suit for possession of the 
property.^ BaiJ Nath Singh y. Paitu, A.W.N, 
(1908), 88^5 96 = 30 A. 125. 

Stahlky, c j,, and Baneiui, j. 

Referg'ices ■—11 A. 241,2 IJ. ,547 ; and 23 B. 
526, E. c, • . 

(19) Ss. .'ll, 129—Transfer of.imrticfi'eabh' pro¬ 
perty bj IVlahomedan to Ins jvife for dower and 
mhentance is a sale wjthin 8 64, Tran-ferof 
Property Act—Not a kiba bil ewaz —Gift with¬ 
out consideration only oxempted from operation 
of law of gifts, by S. 129 of Act See Maho- 
MMDAH Liw (])(>. kh), No 3, 13 C.W.N. 160. 

(20) S. 65—Sco No. 1, snjira. 

(21) S. 55, Cl. (J) (6), (4j {b)—Nature of 
vendor's lieu — Vendor’s j/ossessiott uihetlusi 
adverse—Onus ofyroof. 

Botfi in England and m India, under the 
Transfer of Properly Act, the vendor’s lien for 
unpaid purchase money is non-posscssory. He 
is only entitled to retain the title-deeds and to 
a charge for the unpaid purchase money. 

Even assuming that the onus of showing 
that the possession of unpaid vendor was not 
adverse rests upon the vendor,, held, that, in 
that particular case, the onus was suflieieiitly 
discharged by the extract from the village 
aficounts, which showed tint after theforivey- 
anee, the putta was tiansferred in the name of 
the vendee (a). Velayuda Ghetty v Govinda- 
samy Naicker, 17 M L..T, 450 = 30 M. 524 ~3 
M.L.T. 10. 

Wumi, C.J., Axn Waijjb, j. 

Reference .—(a) li^C 229. R. 

(23) S. 55 (1) ( 9 ) and 5 (6,- -See Sack, No 2 a, 

4 L.B R. 224. 

(22-n) S. 65 (4) (6)—Nature of suit by vendor 
to enforce charge for unpaid balance of purchase- 
money—Duty of vendor as prescribed by S 55, 
Transfer of Property Act. See Limi'L’aticn Act, 
No. 75, A.W.N, (1908), 71. 

(22-5) S. 6fr- Sdb No. !, sujfra. 

• • 

(28) Ss. ,7ff, GT, 81 aud*88 — Morigage~Bona 
fide purchaser fot value of part of the lands 
comj need iu a pnof mortgage— Right to 
insist on other lands sold fitst~Mar- 
sholhng. 


Transfer of Property Act* [Continued). 

On reading the two Ss. 56 and 81 of the Trans¬ 
fer of Property Act, it was held, that a pur¬ 
chaser of one oi the lands comprised in a first 
mortgage has no right to insist that the' other 
lands comprised in the mortgage should first 
be sold before selling the land that he pur¬ 
chased. I. 1 

It mai however be pointed out that,*^ under 
S. 88 of the Transfer of Property Act, the Court 
may order that a portion sufficient to discharge 
the plaintiff’s debt be sold, and if the part not 
sold IS sufficient, and if the plaintiff cannot 
possibly be prejudiced by such sale, it may be 
open to the Court to direct in the decree itself 
'ts sale before the other property. 

Further, in execution of a decree for the sale 
of all the lands, the lands not sold may be sold 
fir.'.t, and if the siile-prooecd.= arf sufficient to 
discharge the I’lnnitiff’s debt, the sale of the 
other lands m,iv*bc stopped. Kominineni Ap- 
payya v Mangala Rangayya, 3 M.L.T. 287 
(P.B.)=1H A1 L.J 229. 

WiuT},, C..T,, WAums AND Sankakan Naib, 

JJ 

Refeiei ces -—5 M 387 , 11 C. 258,17 A, 435 ; 
.31 C. 95, E, 29 M. 217; 7 A. 711, 22 B. 30 
(P.B.), R. 

(24) S. o8 — Deed of indemnity—Property 
mortgaged — Hypothecation. 

Certniii prrsons sold certain property to the 
plaintiffs. The vendors executed a document 
indemnity on the same data agreeing that, if 
anv prior lien or charga should he disclosed, 
they would repay the whole money with inter¬ 
est, and they hypothecated Airtain property to 
secure repayment for the purchase Hioney The 
vendees were dispossessed. In a suit to enforce 
the hypothecation in the dbcument of indemnity, 
held, that there was clearly an engagement 
which gave rise to a pecuniary liability and 
tb.st the terms amounted to a mortgage within 
the meaning of S 58 of the Transfer of Property 
Act. Niaz Ahmad v. Manga Lai, 5 A.L.J. 
723. • 

Richaudb and Gbiffin, .tj. 

Reference . —13 A. 28, It. 

(25) S. 58—Security bond. See *Rkoibtba- 
TioN Act (III OF 1877), No. 1, 3 M.L.T. 317. 

, (26) Ss. ,68, 59 and JOO—Mortgage and ehar^^ 
differaiioo between. Bee Comfbomise, Jfo. 2, 7 
C.L.J. 492. . 

(27) Ss, 58, 67 and 68—Usufructuary mort¬ 
gage—Temporary sale wifh possessioft as 
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mwiijf for ^bt^Suit for aaU~-Aj^Uea‘ 
rtoBo/ jprincipZaso/ Transfer of Property 

Act. 

% 

A oeitain peTsdn borrowed a sum ot money 
from plainMS, and as security therefor, tem¬ 
porarily sold certain land to’her vdth a promise 
to re-take it on payment of the consideration 
money and the vendor put plaintiff in posses¬ 
sion. Sometime after, the borrower vendor 
entered on the land without the plaHitifi’s con¬ 
sent and was in wrongful possession. Plaintiff 
sued for a decree for ejectment and for posses¬ 
sion or in the alternative, fqx . recovery of the 
amount lent, to be paid within a time to be 
fixed by the Court and that, in default, the land 
be sold and the prooeeds applied towards satis¬ 
faction of the amount decreed. Held, that, 
the transactions amounted to a usufructuary 
mortgage within the definition contained in 
S. 58 (d) of the Transfer of Propferty Act Though 
that Acit jvas not in force, where the land was 
situated the principles of that Act wBro appli¬ 
cable. Applying the principles of Ss. 67 and 63 
of that Ac|, there could be no decree for sale. 

The decree for sale passed by the Lower Court 
was therefore set aside 4nd a decree ejecting the 
defendant and putting the plaintiff back m 
possession was passed. Shwe Lok v. Ha Seik 
Kaunj, 4 L.B.B. 222. 

Hartnou., j. 

• References —11 A. 367, 24 C, 677; and 12 M. 
109. R. 

3 

(28)—S. 69—S. 17 (6), Be(jtstratt<jn Act, I87V 
•‘Instrument Imown as 'murlgage' — ^’ndue' 
of right, title or inieiest in immoveable 
property created iheteby—Interest does not 
become principal. * 

For the purposed of S. 17 (6),EegisfirBtion Act, 
under S. 69, Transfer of Propierty Act, as it stood 
in 1901, i.0., before the amending Act (No. 6) 
of 1904 came into force the ‘valiie’ of the right, 
title, or interest inimmiAjoable property created 
by a mortgage is the principal money secured (o). 
♦Hence in order to see whether the special kind 
■of iiiatnomcnt krtown as a mortgage requires or 
does not roryiire registration it is not necessary 
to ascertain rthat the least sum recoverable 
under the mortgage is (5). ‘From the simple 
faq^ that Interest is calculated in advance and> 
made payable along with the principal *at a 
oeitaii) specified period, it cannot be regarded as 
principal. The proper presumption therefore 


Xviaiiitev oi JLet—’ 

it ’'that the notie “^priacipal money, secure^ ** 
Were deliberately inserted in 8, 89 to e^owtWt 
interest is not to be taken into aoobunt. ,f3taUM|t 
y. Lahanoo, 4 H.L B, 86. 

H. F. Starvon, A.c.a, ' m * ' 

Befeiences —(a) 19 C. 623; fi A. 447(451)110 
C.P.L.B. 10; and 21 M. 141, relieA an. (6) 6 M. 
119, and 23 M. 105, D, 10 C^ 82, 2fiC. 179; 2 B., 
263 ; 3 Bom. L.R. 133, B, * 

(S9) S. *5^-*-Attestation, when valid—Indian 

Succesnon Aot, S. 50 .. 

» 

Thoie 18 no attestation unless the act of dgrt' 
ing by the person who executes the document is 
done in the presence of tlie attesting witnesses. 
The thing must, bo done m tlw preseflee of the 
man who in future will bo able to fiisrify that it 
was done • 

The proMsions of S. 50, o!. (3) of the Succession 
Act cannot be made applicable to ^either Acts 
as though they appeared in an Interpretation 
Act. Tbo.so provisions have a special btstory 
and follow the provisions of the Wills Act, 1 Vic. 
C. 3d; and it would not be justifiable to apply 
thorn to other Acts. Shaniu Pattar v. Abdul 
Khadip Bavathen, 3M L.T. 800—18 M.L.J. 
2l9=:3lM 

Wallis anu SAMtuiAis Naib, jj. 

References —C. 246, 190. 33 C. 864; 

7 C.W.N. 160, A'; 2? B. 91; 26 A. 69, JDisr. 

(30) S. 50-Deed—Execution of deed—Absence 
of attestation — Signat^e by the writer of 
the deed—Svjnaiure by Registrar under 
S.63-A of the Dekkiian Agiu ullurists'Relief 
Alt (A'Fir of 1879) —Ac* valid attestations. 

A deed of inorlgaga boro at its conclusion the 
Biguature of the writer of the deed and also the 
signature of the Sub-Bogist*ar under S. 03-A of 
the Dokkhan Agriculturists’ Belief Act, 1879. It 
was not separately attested by two witnesses 
as required by S. 59 of the Transfer of Property 
Act, 1882. 

Held, that neilbcr the one nor the other sig-* 
nature can be treated as an at|pStation : and the 
deed, therefore, was not validly execufed, 

An attesting witness is a wititess who has seet^ 
the deed,executed and t^hq signs it as a witness 

(a). Rann Shly|l Aavate y. Laxmamri^ 
Krishna, 10 Bom. L.B. 943. 

Scott, c.j,, and C&A2it>AVAUKAB, |. 

Reference : —(a) lO C. and F, 840, F, ' 
8783—-fit) 
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(31) 8. Zurpeshgi Patta-^ittesto^ion— 
Document executed by purdcuiashin lady. 

Where it appeared, froqx the evidence of the 
< attesting witnesses to a Zurpeshgi paUa execu¬ 
ted by a jpurdarifskin lady, that the witnesses 
were present in the room where the lady signed 
the document, but that she was behind a purda 
or screen at the time when she actually aihxed 
her signatt re, 

held—per Brett, J,—-that, havin^'? f-ngard to 
the custom of this country, there was a sufli- 
cient compliance with tjie proVisions of S. 59 of 
the Transfer of Property Act (a). 

Held, on appeal under the Letters Patent, 
{Bampim, C-J. and Miira, J.)—that there was 
nothing td show that the attesting witnesses did 
not see the la^y sign the deed, and that, more¬ 
over,' the Court could not interfere at this stage 
with the concurrent findings of three Courts on 
a question of fact. Harmongal Narain Singh 
V. Ganaur Singh, 13 C.W.N. 40. 

Bsmpiki, c.j. and MmiA, a. 

Beferences.—27 C.190; 4 C,L,J.41, Ifi C. 19,2{. 
(81-a) 8. 59—Bee No, 20, supra. 

(82) St. 39, 10b—Instrument invalid as a 
mortgage for want of attestation—No charge 
created under S. 100. 

An instrument,' yirhich cannot operate as a 
mortgage for want'of due attestation as required 
by S. 59 of the Transfer of Property Act, does 
not operate as a charge under S. 100 of the Act. 

Samoo Patter y. Abdul Sammad Saheb, 31 
M. 337. 

Waulis anb Sankaban Naib, jj. 

References :—33 C. 985, F, 7 Bora. L.K. 934, 

B ; 17 M.L.J. 39; and 24 M 397, Cons. 

(38) S. 63—Mortgagee knowing all circum¬ 
stances offttortgdge-Imjtlicatiuii of contract. 

The contract which was said to have been 
broken in this case was a oontiiiot to be implied 
by reason of S. 65 {«) of the Transfer of Pro¬ 
perty Act. The contract in question was only 
to be inferred in the absence of a contract to the 
contrary. It was 4ouud however that the ap- 
^ant (mortgagee) knew all the circumstances 
when he took his^mortgage. 

Held, it was reasou^bl^ to infer that there was 
an understanding betaeeh the parties that the 
mortgagor did not contract in the terms of S. 65 
(a). Fantanrama Pattar'a son Kriahnan v. 
KunhunnU 4 M.L.T. 4«7., 

Monro and Pinury, jj. 


Tranafar of Property Act— 

(38-a) S. 67—See Nos. 23 and 27, supm and 
No. 71, infra. 

(34) Ss. 67 and 99—Money decree iafavqfir of 
mortgagee—Transferee of money decree— 
Sale of mortgage property—St. 232 and 233 
of the C.P. Code—*Attachment of mortgage 
property for money decree, 

A transferee of money-decree obtained by a 
mortgagee is prohibited from selling the mort¬ 
gaged property m execution of such decree, as 
the transferee, by virtue of 8s. 232 and 233 of 
the Civil Procedure Code, takes the decree sub¬ 
ject to the conditions prescribed m 8. 99 of the 
Transfer of Property Act. The fact that it is 
not open to the transferee to institute a suit, 
under S. G7 of the'Art, as he is not the mort¬ 
gagee, does not relieve him from the condition 
of not bringing it to sale otherwise than nndet 
S. 67 of the Act (j?). 

There is nothing in S. 99 of the Act to prohi¬ 
bit the attachment of mortgaged pro^ierty. 

Jeevarathanam Hoodaiiar v. Sriniyasa 
Moodeliap, 17 M L.J. 503=3 M.L.T. 107- Jl 
M. S3. ‘ 

Benson and Wallis, jj. 

References — (a) 27 A. 450, Dm, f) Bom. 
L.R. 728, Appr. , 22 C. 813, E. 

(35) Ss. 67 and 99—-Sale of moitqaged pto- 
pcrly otherwise than under S. ST -Void oi 
voidable—Remedy by apphealton or suit — 
Jurisdiction—Right of redemption—Civil 
V Procedure Code, 8. 244 — Sale, confirm- 
atjen of 

Held (by the Full Bench), that a sale held in 
contravention of the provisions of S. 99 of the 
Transfer of Property Act*' is not a nullity, but 
an irregular and voidable sale. 

Such a sale can be avoided by an application 
under S. 244, Civ. Pro. Code, before or aftoi 
confirmation of the 8alc,^n the ground that' the 
provisions of S. 99 of the Transfer of Property 
Act have been contravened ; but, if the applica¬ 
tion is m^de after confirmation,, the applicant 
has to prove further that, owing to fraud or 
other reasons, ho was kept in igjiortince of the 
sale proceedings a»d the proceedings prelimi¬ 
nary to sale. Ashatosh Sikdar v. Beh^ri Lai 
Kirtueia, 11C W.N‘ 1011 (F.B.)=6 C.L.J. SCO 
=35 0. 61. 

, « 

Eampini, C.J., Brett, Mitba, WooDsom; 

AND MOOKEHJEE, J.T. , 
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Transfer of Prjj^erty Jket--(Coniinued), ; 

(86) S. 68 — Mortgaged j/rc^rty destroyed I 
wider oompulsum and security rendered in- 
^sufiCient’^Bemedy of mortgagee—Verbal 
agreement by mortgcegor to gwe another 
mortgage — Effect—Guarantee contingent 
upon an event which does not happen — 
' Effect. 

Piaintifi advanced money to 6rst defendant 
.on the security of a house standing on Govern¬ 
ment leasehold land, the second defendant 
being surety for the payment of anj deficiency 
which there might be, if the house when sold 
did not rG$4>ee the aniounj^dpc on the mortgage. 
The Government tjerminated the lease and 
allowed the first defendant compensation and 
leased her another site. Jlic first defendant 
built a house on the new site partly with the 
materials of the house on the former site. This 
newliouse was mortgaged to the third defendant. 
In a suit to enforce the mortgage on the new 
house It was hold — 

(1) that the plaintift had no claim on the new 
house , 

(‘2) that his only lemedy was to sue the 
mortgagor personally for the debt as provided 
oy S. 08 of the Transfer of Property Act; 

(8) that the cireumstanoes did not con-tituie 
a case of tninsmutation of the mortgaged pro- 
lierty into another form ; 

(4) that, if the first defendant had promised 
to give anqiiher mortgage over the new house, 
the verbal agreement could not prevail .igamst 
the registered deed to the third defendant; and 

(6) that as regard* the second defend.ipt, 
his gu.vrantee was contingent upon av,event, 
which had not happened and ho was not liable. 
PalaneappaCbetty y. Ha Shine ll Pui. L R. 
151 ). . 

Pox, C.J., \N 1 ) HviirNOim, j. 

(3C-fl.) S. 08—See No. 27, sttpra. 

(87) S 68 (c)— Rvjlit of usufructuary mort¬ 
gagee to recover mortgage money by sale of 
mortgaged ptVpei t§. 

ft 

Where an usufructuary mortgage deed pro¬ 
vided for the lecovery of the amount due 
“ from the niortgagod property," the Court 
granted a decree for sale of the pfoi^rty where 
the mortgagee, being dispossessed of the «aort- 
gaged property, sued for the recovery of the 
nyirtgitgc money. Narpat v. Ram Bafah 
Das, 5*A.L.J. 180=A.W,N. (1908), ?0-=:80 
A 16ii. ^ 

BtANLEV, (J.J., AND BuBKITT, J. 

inferences -.—A A. 4; A. W.N. (1905), 226, R. 


Trantfer of Pcoperty Kei—(Continued). 

(38) Ss 75, 85 and 96—Duty of Court when 
all interested patties are before it*~Two suc¬ 
cessive miple mortgages—Second moftgo. 
gee’s right to dectee for sale suited to firsti 
mortgage — Calculation* ufmamouitt payable 
for»edeemwg prior mortgage. 

Where all tho interested parties arc before 
the Court, it is the duty'of the Coyrt, if it can 
do so, to make a decree which shall deal finally 
vBth ttfo‘question between them jiiud shall 
preclude the nqpesaity o( further litigation for 
the enforcement of an^ right arising out of tho 
mortgage or mortgages in question in the suit. 

It IS the right of the prior mortgagee to re¬ 
quire the second mortgagoe^o reddbm him or 
submit to a sale of whatever interest he holds 
111 the property (S. 75); and the docree*nmst 
give effect to this right, unless by doing so it 
unnco8s#arily deprives the second mortgagee of 
any right of bis own. 

S. 90 of tho Act does not support the view 
that the puisne mortgagee is not required to 
redeem tho prior mortgagee when the'latter is 
a party to the suit (a). 

The amount <o be p.iid for redeeming the 
prior mori/gago must bo calculated on the 
mortgage amount, but not dn the money paid 
by the assignee of the first mortgagee (5) 

Cangayani Yenkatarama Ayer v. Henry 
James Colly Gomparty, ) MLT 197-13 
M.L.J. 298. 

WniTF, C.a., AND Milu k, j. 

Refetences - (o) 30 0 599,29 A 38b, D (6) 
20 yi. 120, Apgd. 

(89) S. , 76Conti act to the contrary,’ 
interpretation of 8co* Co.nstiiuction (of 
dkudk). No. 4, 18 JLL.J. .11 

(40) S. 78—Ejiistence of gross negligence — 
Failure of prior mortgagee tg get possession 
of title-deed—Delay in registration. , 

The existence of gross negligence, witljin tho 
meaning of S. 78 of the Act, must be deter¬ 
mined according to the eircmnstanoes of eacii 
case, and one of the circoiiistanccs to be taken 
into considenition isr tliat, in this country, 
universal registration exists. l'’ailure on tho ' 
part of a prior mortgagee to got possession of 
title-deeds is not, therefore, m the ilbsenco of 
reasonable explanation, necessarily to he impu¬ 
ted to him as grdss negligence (a). * 
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TranlfW df Plf^part^ lot-^iCont^ued). 

Belfty in getting the mortgage 
wbiob bad*1ibet efieot of enaMing tbd moi^agot 
to effect a second mortgage, would, bot&alce 
tbe prior i^ortgagee’s failure to obtain tbe 
possession *of titleadelds amount m law to gross 
negligence. BABjgaiawmy Naikeu y. Anna- 
malai Modali, 17 M.L.J. 499»3 M.L.T. 87= 
SI M. 7. 

,, . < 

WalusVnd MinnES, w. 

Referents :—{a) Z O.W.N.-*760, 

H.L, 136; L.R. 26', Ch, D. 482 *9 Hare 449,18 
B. 444, rs/erred <o ; 12 Ikf. 429,13 M. 383 , 12 
M. 424; 15'5il. m ; 4 M.H.C.R. 869, D. 

, 4 

(41) S. 7S-r^origage — Notice — Title-deeds— 

failure to obtain title-deeds is 
' gvoss negl^eiice, ^ 

A me^ failure to obtain the title-deeds would 
not amount to gross negligence, within the 
moaning of S. 78 of the Transfer of P^erty 
Act. Httuasawniy Naido v. Raja^opala 
Omttys 4 M.L.T. 217. 

ABNOnO WalTE, C.3., ANU SaNKAKAK 

J. 

Reference --31 M. 7, 7'*. 

(42) S, 81—Decree foi sale of tlie mortgaged 
property and recovery if necessat y from the 
mortgagur-Cd^striiciion. 

Where a decree upon a mortgage directed 
the sale of the mprtgagod property, and if 
nooessary from tbe defendant, held tbe words 
“ If necessary” in the decree cannot ha constru¬ 
ed as giving the decree-holder the right of 
abandoning his claim against the mortgaged 
property in order to create anpoessity to proceed 
against other property. A necessity contemplated 
by tjbe decree ^ a nf*cefcPity of proceeilmg against 
other property, or tbe mortgagor paffeonally, it 
the mortgaged property, proves insufficient to 
reabse the amount due. Mant^ Kamoji v. 
GhodimaUa.l Ramamurtby Pantalugavu, 3 
M.L.T. 338. 

. Mtnusa and Munro, jj. 

1 • 

Refisrence —29 A. 869, B, 

!g[42-a) S. 81—See No. 23, supra, 

(48) iS. S-t-^Marshalliiig — Coninbtdion — 
Morigagpr and mofifhigiee. 

* Tbeire ie-.'^tbing in the provisions of the 
Transfer of Prope*t> Act .to-support the vif^ 
that, as befweoa a mprtgttg|o and the holders 
of i^^'eg;aity<of redempt.on-, the mortgagee is 
bviun^^to distribute his, debt rpbably upon the 


TntMtttr •! Ptopiwiy A<ik-^(Cf nfinued). 
mortgaged property (a); Kumapi 

Ghowdbttratli v. Saat^A and 

Ad^oy Ca., Ltd.. 7 O.L.J« 374, 

« 

RAMDINI, A.aJ, AND SBABtlTimiN, 3, 

Beferejimi—W M. 2i7’i llo. 30 0. 

765; 1 C.L.j‘ 8.37; 3 C.L.ir. 571=38 0. 618^ A 

(44) 6f. 84—Tender, requisites of-^-Mortgagee 
seeling possession—Redemption. 

Ill a mortgage deed, after enumerating several 
contingencies,provision was made on the happem 
ing of any of them in tbe following 

“ Notwithstanding anyti^ng contained to the 
contrary, the mortgage-debt, for tbe time being 
ouhng on the security of these presents, shall at 
once become payable, as if the due date, or ex¬ 
tended date, if any, had elapsed, and, in i>hch 
ca'se, ail such rightc and remedies shall be avail¬ 
able to the Banker, as will be available to her 
under the term of these presents, upon default 
being made in payment of the principal moneys 
or interest, and all other moneys hereby secured, 
and the banker may, in such event in her dis¬ 
cretion, without any further consent on the 
, part of the Company, forthwith enter upon or 
take possession of the mortgaged premises, or 
any of them of which she is not already iu pos¬ 
session." 

Owing to tbe happening of some qf the con¬ 
tingencies, the plamtiS claimed that the debt, 
owing on the security of the mortgage deed, 
had necoine pay able, and that she was entitled 
to enter upon and take posaes.sion of the pre¬ 
mises iflortgaged to her. She* contended that 
the expression “ as if the diutdate had elapsed” 
not only served to accelerate the due da|ie, but 
also to fix the amount of t'^e mortgage money 
at what it would have been, if, 1b fact, the due 
date b^ad elapsed.*^ The defendant Alleged a 
tender of the mortgage money to plaintiff’s 
attomies and refusal to accept the same, and 
claimed to redeem tbe ptoperty. 

Held, (1) that the words ‘ as if due date had 
’ elapsed ’ Were used merely to accelerate pay- 
ment, and they could not he construed to covet 
the fuctheti amount that would h^ve« heed ^ 
ou tBh expiry of the.due date of the mortgage, 

• (2) That the tendes was not good, as the 
plaintife’s attorney^ disolaimed authefity to 

receive it. , 

« 

(3) The^t the defendant was entitled to re¬ 
deem the property. * * 
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TMnitec of Ppopovt; 

A tender must be iBadfl eit^r to the pribei- 
pftl wbosa btisiness H is to ooasidet it or to his 
authorised a^ent, and a' tender made’ to a pee> 
soA who disolaittis, hutboritjr to KKseive it is 
made at the makor^ risk (a). Bnttoabai 
Y, The Pntier lOo Paotosy, 10 Bom. L,B. 203, 
. -32 B. 621. ^ 

Jbnkiks, aa . aud Batchbiob, j. 

Beferene 0 S .—{a) (1843) 1 C. and K. 3G; (1833) 
IN. andM. 398, B. 

(46) S^8d — Mortgagt^-^fiyiit for sale on a mart- 
gage~Part%0s, 

Whether or not 8. 85 of the Transfer of Pro- 
' perty Act, 1882, refers softly to persons interest¬ 
ed in the equity of redemption, it is not essen- 
tiai to Join’ as a party defendant, in a suit for 
sale on a mortgage, a person whose interest in 
the moitgaged property, if it exists, would be 
antagonistic to the olaims of both mortgagor 
and mortgagee (a). Khairati «. Banni Begam, 
A.W.N, (1908), 100 - 30 A. 240=5 A.L.3. 604. 

Kichabds, j. 


Tranifw of Ppopesty Bet—(Coittlnued). ^ 

amount (a). Baairi^dtii^Btaiffas V. Bebandm 
Kath Bisivas. 12 O.W.N. 911. 

O.J., AND ByVES, J. * 

, » 

Bejbrences :-(a) 18 A. 100; 7 C.W.N. 723- 
30 0.755, B, ’ » ' . 

(47) S. 85—Mortgagee cannot release toart of 
mortgaged laM and seek to enforce entire 
claim on other por,<iojjs—Persons against 
whom no relief is claimed, svnt not liable to 
* , tUsrmssed under S. 85, for non-joinder 
of-~Belie^ afforded to ^lainii^s in suOh 
cases. • 

A mortgagee cannot release a part of the 
mortgaged land, and then seek to enforce his 
entire claim upon anoth^ port^n in which 
third parties have become invested as assig¬ 
nees of the equity orredemption. ^ 

Wheie no relief is claimed against the persons 
interested in the portions of the property mort¬ 
gaged, held, that the Court is not bound to 
dismiss under S, 85 of the Transfer of Property 
Act, a suit for not joining such persons in the 
suit (a). 


Befdrence (o) 33 C. 425, B. 

■S' 

(46) S'. 85—Mortgage suit—Parties—iMmssion 
to join all the heirs of a purchaser ofm&rt- 
gaged property within time—Effect—IJiim- 
tatwn—Notice — Apj^rtionvient of debt. 

Where, three days before the period ot limita¬ 
tion would expire, % mortgagee instituted a suit 
on his mortgage, making the ongiiial ^nort- 
gagors and on? out of several heirs of a purcha¬ 
ser of the mortgaged properties defendants and 
the latter in bis written statement, tiled after 
the period of limitation bad expired, objected 
that the suit was not maintainable by reason of 
the other Beirs of the purchaser not having 
been made parties; 

Held, that the su<A could not be dismissed on 
"the ground of defect of parties unless it was 
found that the plaintiff was aware, at the date 
of the suit, f of the interest of these persofls in 
the mortgaged property ; 

41 * ' 

Held further, that the proper procedure was 
to ^d these heirs as patties, and, if it appeared 
'* that at the date of tSe suit the pl^ntifl* was 
not aware of their interest in the property, to. 
ascertain what proportion of the dejit was due 
by the heir who bad been mad^a party in time 
And to pass a^deoree against his share for that 


The plaintiffs should, m the suit, ns brought, 
be allowed to recover what is due to them, not 
exceeding the amount rateahly due on the 
property they proceeded against. Ponnasami 
Mudaliar y. Srinivasa Nalcken, 31 M. 333. 
Bknson akd Miller, 33 . 

Befeteiuses .—(a) 29 M.’217 ; 28 A. 174 ; 15 M. 
487 ; 30 C. 765, B. 

(48) S. 85—Mortgage—Suit for sale ou a 

mortgage - Parlies. ' . 

lixa suit for sale ou a mortgage, the ordinary 
rale is that a plaintiff mortgagee cannot be 
allowed so to frame his suit as to draw into 
controversy the title oj a third party, who is in 
no way connected with the mortgage, and who 
has set up a title paramount to that of the 
Mortgagor and mortgagee. Joti Prasad V. 
Aaiz Khan, A.W.N. (1908), 263. 

Bichakdb and Griffin, jj. \ , 

Beferences --83 C. 426; 32 0.746 ■,,Bnd A.W. 
N. (1908), 100, B. 

(49) S. 85—Mortgage of*jo(pt family property 
executed by fathej«at#ne—Decree for foreclosure 
—Sons not made ^rties—Bight of sons 
redeem. See Hindu Law (AmeWaiion), No, 1G, 
A.W.N, (1908), 166. v 

(50) s/85—Applicability to the Pui|jah .^06 
MoaroAGE (General), No. 13, 64 P.r; 1908. 

• a 
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TvKiMfer ol Property kat-~(Continmd). 

(61) S. 85—Suit by prior mortgagee—Puiarte ; 
mortgagee not made party—Suit for redemption j 
by the lettbr—Rato of interest. See Mobti&aoe 
(Rkdemtoon), No. 22-0, IffM.LJ. 

• (51-a) Sr ?55—Sff! No. 38, svpra. 

(62) Ss. 86 and 87—Nattire of proceedings 
under section — Whether suit ts to be re¬ 
garded ^ pending until decree is made 
absolute — Appeal. 

ProceedmgF., under S, 87 of the Transfer of 
Property Act, are regaVd^d bN ‘the Legislature 
as a continuation of the suit referred to in S. 80 
of that ^ot. Therefore, a mortgage suit must 
be held to lie pending, at any rate, until the 
decree cond*tionaI^referred to in S. 86, has 
licen mode absdtutc, or ui|);il the ^layment made 
by thpt decroo has been \alidly made, as the - 
case may bo, where the point in issue is, wheth¬ 
er an appeal hes from an order made m th(‘ 
course of such proceedings (a). 

S. 87*ot the Transfer of Property Act dots 
not contemplate the framing of a separate 
decree in the event of payment being made, as 
ordered m the decree conditional. Oanpati v. 
Daji, 4 N.L.R. 168. 

T)t,AKE-BKOOKI«A^, J.C 

Refeiences .—(a) 2 N.L.R. 178, P, ] N L R. 
14T, 3 C.W.N. 760, ii, and 3 N.L.R 55, not F, 

(63) S. 87—Forecloswe decree, sums paid by 
the moriqaqoi towards—Order absolute, 
application for, in lieu of a portion of the 
decretal amount—Money paid by the riioi t- 
gagor to dischaige a portion of the decree 

Held, that where a mortgagor pays only a cer¬ 
tain sura under a fori closure decree but fails to 
T».y up the whole and a* application is made by 
the mr rtgagee foi an order absolute to foreclose 
tho mortgaged propei ty in lien of the unpaid 
portion, tho mortgagor cannot ask tho Court 
that the suins paid by him under the decree 
shqpld be returned to him before the decree is 
made absolute. Syed Fida Httaainand another 
V. Lala Shhanga Mai, 10 O.C. 364. 

OhAMIUR and SaNDKUS, J.C8. 

(63-n) S. 87—See No. ^^^suma, 

* • 

* (63-6) S. 88—See No. 23, supra. 

(51) Ss 88^and 89—OtviV Tiocedwre Code, 
S. 858—Execution of dt 'r$e—Alleged pay- j 
imnt out of Court «oS mtified. 


Tramfer of Property Att—{Continued). 

V 

Applications for an order absolute for sale 
under section 89 of the Transfer of Property Act, 
1882, are applications for the execution of the 
three under section 88 of the Act (a). To slich 
applications section 268 of the Code of Civil 
Procedure is applicable, and bars the recogni¬ 
tion of paynjents made out of Court i^pursn- > 
ance of the decree unless such payments*^ are 
certified to the Court in the manner prescrilied 
by^be section. Hakim Singh v. Sam Singh, 
A.W.N. (1908), 103 = 5 A.L.J. 272=30 A. 248. 

Aikmax AKi) Kauamat Husain, jj. 

References —(o) 18 4. 278; 26 M. 244, Ji. 
[b) 28 M. 473, F , 24 M. 412,8 G.W N. 102, 
Dm. 

tt 

(56) Ss 88,89 and 93—Usufi uctuai y mort¬ 
gage— Decree for sale in default of payirj’nt 
on fiaed date—Payment after such date — 
Delivery of possession made to mortgagor— 
Mortgagee not applying for sale when ousted 
—Mortgagee subsequent to ouster contesting 
delivery of possession to mortgagors — Pro¬ 
ceedings subsequent to decree for sale, nature 
‘ of —Ss. 2, 244 and 310-A, C.P.C.—Fffect 

of default on position of mortgagoi aftei 
deireefof sale—Rate of interest. 

On ,i decree diiecting sale, in default of pay¬ 
ment, of property usufructuarily uiortgaged, 
j the mortgagoi paid the monei, some months 
I after the fixed date, into Court with an appli- 
I cation in the fotin of an application for evecu- 
I tion of a decree, and oljjLaiiied deliverj' of 
I posssision of the mortgaged pioperty. Tiil then 
the mortgagee remauied in possaision, but had 
not, when ho was ousted, applied for an ordei 
for sale under S. 89, Transfer of Property Act. 
He refused to receive the inenej and contended 
that tho Court had no power, m e\ecutiou-pro- 
ceodmgs, to permit the mortgagors to pay it 
into Court and to direct delivery of possession 
to them, the> not having paid on the fixed date. 

Meld, that a decree for sale, under S. 88 of * 
the Transfer of Property Act, is a final decree, 
and, all subsequent proceedings are^proceedings 
in exeoution of that decree, and to them the 
provisions of the Civ. Pro. Code arg, sti far as^ 
they may be applicable^ to be applied (a) Un¬ 
less, then, there is somethmg ui the decree to 
debtrr him from so doiftg, the judgmcnt-ciebt- • 
or is entifled to stop execution by payment of 
the debt, ^ any time after the decree has been 
passed, and before the execution-sale is com¬ 
plete and it is not finally complet? until he has* 
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Transfep oC Pi*o|evty kct—(ConHnwd). 

had his opportunity of obtaining its rescission 
under S. 810-A of the,Code. 

Tito decree for sale does not debar the mort¬ 
gagor of any right in default of payment; the 
only penalty affixed to the default is the lia- 
hility tolbave the property sold (6)., 

Though the mortgagors be regarded as de- 
croe-hblders, within the meaning of S. 2, G.P. 
C. (c), by their default, they only lose the pri¬ 
vileges of a decree-holder, which their creditor 
has thrust upon them, but they do not thereby 
lose their rights as judgment-debtors to pay the 
debt into the Execution-Court and icquire 
satisfaction to be entered up. A mortgagor can 
obtain possession of his pro^rty in execution- 
proceedings after paying money into the Court 
executing thij decree. 

Regarding the rate of interest to be awarded 
to the mortgagee after the "docree directing the 
sale, fie was held entitled only to the usual 
Court rate of interest, z e. 6 per cent., and not 
to the molwar&m of the property according to 
the terms of the mortgage. Audipavanam 
Pillay y. Gopalasawmy Mudally, 3 M.L.T. 
281--18 M.L.J. 259 = 31 M. 354. 

Milij-ih and Munuo, jj. 

Reference', —{a) 25 M. 244, li. {b) 31 G. 863, 
Jt. (f) 19 51. 40, D ; 24 M. 241 (282); 25 M. 300, 
R. 

(5C) S. 89—Application for order absolute 
not m accordance wi^ the Civil liules of Prac¬ 
tice. Sea Limitation Act, No. 135, 17 M.L^J. 
59tt = -l M.L.T. 254 . ,, 

(.>7) S. 89—Order refusing application for 
order absolute under section—Appeal —Ad valo¬ 
rem Court-fee on value of appeal should be paid 
on memorandum of appeal. See CouKT-t'ui:, 
No. 3,12 C.W.N. 1028. 

(57-a) S. 89—See Nos. 54 and 65, supra. 

• B 

-*(58) Ss. 89 and lOd-^Mortnage decree—Execu¬ 
tion—Adjiistment—Power of executing 
Court to enforce — Civ. Pio. Code, Ss. 2ii 

and 258. 

• 

* After the carder absolute for sale was passed, 
the mortgagee agreed, upon receipt of cortain 
fjiUms'of money, to give his claim for com¬ 
pound mterest and to allow a certain rentission. 

jfeld, that the Court executing thi^ decree ! 
was competent to give eifeot to the adjustment 

{«f 


' Traotfer of Property iet -^{Continued). 

Wi^thee S. 268*of the Oiv, Pro. 
Code applies to proceedings in execution of a 
mortgage decree (5). Aarlih Chandrtf Mondel 
v.Jagabalfadha Dotta, 12 C.W.N. 282=8 M. 
L.T. 202=7 O.L.J. 681. 

StepHKN and MoOKKlWBE't'ilJ. * 

References _(a) 8 C.W.N. 684 = 31 C. 863, 

Appl. {tyi C.W.N. 474; 8 C.W.N. 102, B. 

(69) S. 90 — Appheatidn for a persSnal decree 

A agavilstf mortgagor — Limitation—Act No. 
XV of 187? (^ndtan Limitation A8f), Sek. 
IT, Art. 216. • 

Held that the fact tli<i.t there is no express 
personal covenant to pay the mortgage *money 
IB no bar to the mortgagee obtaining^ personal 
decree under section 90 of th^ Trginsfet of Pro¬ 
perty Act, 1882, against the mortgagor if the 
requirements of the section arc otherwise ful¬ 
filled . a personal covenant to pay is implied in 
and is an essential part of every simple mort- 
g.'tge (n). 

Held also that on an application uud(!); sec¬ 
tion 90 of the Transfer of Property Act it is the 
date of filing the suit which has to bo looked 
to in considering the question whether the 
balance is legally recoverable from the defend¬ 
ant. Jangi Singh v. Chander Hoi, A,W.N, 
(1908), 161 = 30 A. .388 =5 A.L.J. 670. 

t 

AiKMAN and GltlPFIN, 33. 

Beferencei .—(a) H Bom. 475, Not F; 21 M. 
242, B. (b) 20 A. .386, F. 

(60) S. 90—Mortgage decree— Order for sale — 
Costs—Costs if can be recovered from the 
mortgagor personally. 

The costs awarded by a decree directing the 
sale of mortgaged property from part of the 
mortgage decree and thi^ docrec-holdor must 
proceed to recover the costs by a sale of the 
mortgaged property m the first instance, and 
it is only when the mortgaged property is found 
to be insufficient (a) to satisfy the decree that 
the decree-holder can proceed against the other 
properties of the mortgagor 111 the manner 
provided by S. 90 of the Transfer of Ppoperty 
Act. Raj Kumar Singh v. Sheo Narain Singh, 
12 C.W.N. 364 = 85 C. 481 = § C.L.J, 152. , 

GKIDTAND CHirSlY,*JJ. 

Beferences .—{a) 14 C. 185; 10 A. 179. D ; 20 
k, 523, followed. 

(61) 8, 90—Ex parte decree under section—j' 
Inherent power of Court to sei^it aside — 
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’t ) 

Inmltef Of iPvopefty A<»t—(<7fi»j*»'ued). 

■ Peti^tnal lieiret for latye ihotM not 
UexT^wtodocreo—Vfhon mih docree can 
bo iliitsed-Si 4, Succession CoMieaie Act. 

, A dooree under 8. 90 of the Trane^r of Pro- 
* perty Aqfwas^agaed ex parte in a suit to 
enfoTCQ a 33(Vftda^e. Held that there was 
inherent jiirisdiotion in the Court to set it 
aside <«), and that if the decree lie a. personal 
decree for ^ large silmj it ought not to have 
been made eX parte, as the perso^ against 
whom it was passed had a right to be beard* as 
to his personal liability ton this sum, and 
whether his property wSs liable for the debt 
claimed, and whether the amount was correct. 

A dicree can only be passed under S 90 
against a^efendant, from whom the balance 
is legally recuvcrable. Having regard to S. 4 of 
the Succession Certifica te Act, the Court cannot 
pass any decree under S. 90, Transfer of Pro- 
petty in favour of the reprehcntative of the 
mortgagee, where no certificate had been grant¬ 
ed to him under auy of the Acts mentioned in 
that bsetion, and a certificate which is granted 
after the passing of the decree under S. 90 is 
not sufficient to get rid of the difficulty m his 
path created by the clear* language of S. 4 of 
the Succession Certificate Act. Abdul Sattar 
V. Satya Bhushan Das, 36 G. 767. 

MACI^AN, C.J., AND COXE, J. 

Beferenw -(o) 32 C. 253 fP.B ), F, 

(61-ffl) 8. 90—Mortgage —Cowsfriic/tcn— Un- 
eoitdiUonal promise to pay, if implies per- 
sonoiiliabiltty. 

If a person promises to pay a certain sum of 
money with interest, and hypothecates cortain 
property as secuiity, without auy express 
covenant that he would be personally liable, or 
without stating any mode of payment, he is 
pertionally liable, and a decree under S. 90 of 
the ^Transfer of Property Act sb^ild be passed 
in such a oase against the mortgagor, if the sale- 
proceeds of the mortgaged property do not 
satisfy the enfsre debt and the right to have 
such a decree is not time-barred (a). Bam 
KUhove Qir y. Surajdeo Perahad Singh, 13 
C.W.N'. 138. 

Mitba and Bell, 33 . 

Beferences (a) 4 G.L.J. 246, Appr. ; 10 Ct 
7l«l;andl6 0.640, B.* '• 

(63) 8. 90—Application by heir of mortgagee 
for supplementary •teoree-—successiun oerti- 
floate it Jisoessary. 'VIl ov 1889 

(SuCCBgSJON CMSm«70A5(E;,'N(^. 4, 12 C.W.N. 
t 145. " • ' 


TnMutfnv «f Feqinvty 

(62-a) Ss. 90, 9T—S, 90, costs rai^oerable 
. mder-^Mortgogee holding a Hngh decree 
on two vwrigiiges—Appropriation of^su!m '< 
recovered in eimution—Transfer of Pro~ 
periy Act, 8s, 96 and 97. 

Held, th|>t costs decreed are recovedlbe under 
S. 90 of Act IV of 1882 (a). « 

.Held further, that S. 97 of Aot IV » 1882 
applies directly only to proceedings under S 96 
of the said Act, 

Held also, that, whore a mortgagee holds a 
single decree on two mortgages, he cannot be 
precluded, wbethei by the alleged analogy of 
S. 97 or otherwise, from appropriating sums re¬ 
covered by him in»oxecutioa towards the satis¬ 
faction of whichever mortgage he finds most 
convenient. Jwala Sahay y. iDhanaj|i, 11 
O.C. 377. 

C 

PlOGOlT, J.C. * 

liefeiences —(a) 30 M. 464 ; 14 C. 185 ; 20 A. 
523, li. 

(6.S) S. 91—Mortgage—Fixed rate tenant— 
Suit by semindar to redeem, a moitgage 
made by a fixed rale tenant on the death of 
the tenant without heirs. 

Held that tho zemindar is not, within the 
meaning of section 91 of tho Transfer of Pro¬ 
perty Act, 1882, a person having an in¬ 
terest in tho mortgaged property so is to entitle , 
him to redeem a mortgage of his holding made 
by a tenant at fixed rates^who has died without 
hairs. Ram Dihal Rai v. The Maharaja of 
VIziaiMfgram, A.W.N. (1906), 210.=5 A.E..3. 
578. 

Richakds Airfn Kaiiamax Husai.n, jj, 

« 

Beferenee i—3 I.A. 92, B. 

(64) S 91—B6demption of mortgage —ijieuer- 
stonary heirs of deceased husband of Hindu 
widow not entitled to redeem mortgage made 
by husband. • • 

Held, that the reversionary heirs of the . 
deceased husband of a Hindu widow, in posses- . 
Sion as such of her husband's properly, are not 
persons who, within tho meaning*o£*seotion 91 
of the Transfer of Preperty Aot, 1882, have such 
an interest in the mortgaged property, as.would 
entitle^ them during tib life-time of the* widolv 
to redeem a* mortgage made by tho husband. 
Ram Chandar y. Kalla, A.W.N. (1908), 226« 
5A.L.J.681. , 

„ SXA'NLEY, C . 3 . AND BaNEEJI, 3 . 

• • * . * 
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DIGEST OP CASES.' 


Tranrfw of Pro|H$i>ty kct-.{dontinued). 

(66) Ss. 92 and 94-*-Deccee in tedemption suit 
—Nature,^Qd effsot. *See Bes ^jumcaua, No. 4 , 
4 A.T|,J, 768!=. 80 A. 36. 

( 66 ) 8- SS—Bedimiiiiou and sals, sutt for, by 
• auhsequ9nt nutrtgagee—Purchaser *» exe- 
t eut0k o/jpr4or mortgage decree its possession, 

position o/-~-Iiedempiion money, deposit 
after date fixed bid before order absolute 
^jyeposit accepted by Court—No formal 
order extending time, ^ 

Defendant porcbased a certaiu property in 
execntioQ of decree on a suit by^ a first mortgagee 
in which the plamtifi a third mortgagee was no 
jiarty. He (the defendant) redeemed the second 
mortgagee and was in possession of the property. 
'The plaintiff sued to enfoice bis mortgage as also 
to redeem pnor incumbrances 

Hetd, that S. 93 of the Transfer of Propi^ty 
Act did not, in its literal terms, apply to a case 
where Jhore was no prior mortgage still in 
existence, but the principles there laid down 
■ought to be followed in dealing with such a case. 

The plaintiff who did not deposit the redemp¬ 
tion money within the time allowed by Court 
can redeem afterwards before a final order is 
made under ol. (2) of S. 93 of the Transfer of 
Property Act, that is, before the decree is made 
absolute (a). 

The position of the defendant, who is in 
possession of the property under an obligation 
to re-transfer it, if the redemption money is 
paid on a fixed date, is analogous to that of a 
mortgagee by conditiAial sale. 

If a deposit of the redemption n^onoy is 
accepted by tbc tlourt before the fiuaf Qfder 
under cl, 2 of S. 93 of the Transfer of Property 
Act, but after the date fixed for payment, it 
becomes an eSeotual deposit, although no formal 
order extending the time was passed. Bepln 
Behary Shaba v. Mukanda Lai Ghosh, 8 
C.L.J. 547. 

* Oaspkbsz and Cose, jj. 

• .» 

Beferenees :— (o) 25 M. 300.(306-7), JP. ; 22 B. 
‘771; 16 C. 246; 24 A. 479, B. 

(67) S. 98—'Execution of deoreer-Deotee nisi — 
Decree al*ol^te—Civ. Pro. Code, 1882, S. 244, 
See Execution of decbkb, No, 24, 10 Bom. 
L.E. 1057. 

■XOT-o) S. 93—See No, 65, supra. , * 

(67-5) S. 94.—Sea No. 65, supra. 

(67-c) B. 96—-See No. 86, supra. * 

,{fj7-d) S. 97—%je No, 62-0, supra. 


Transfer ot Property Aot«-{Con(sn»sd}. 

(68) S, 99—ten. Pro. Code, S. 311—Mortgap* 

—Simple money Uecre* wxepted by mortga- 
gee~-^al6 of mortgaged property in execu¬ 
tion of mah decree. ^ , 

Even though the mortgMgee*^iic)aiins all in¬ 
terest in his mortgage and asks for and obtains 
a simple money-decree, he is precluded, by 
S. 99 of the Transfer of Property Act, 1882, from 
, bringing the mortgaged property to lale m exe¬ 
cution o/the simple money-decree (a). But if 
such a sale does ^n fact take place aufi is con¬ 
firmed and a certificate is granted to the auc- 
tioiT-pmchaser, the sale cannot afterwards be 
impeached, upon the ground that it was in 
violation of S. 99 of the Transfer of Property 
Act (6). •• ^ * 

Any irregularity m publishing a sale ,i3 a 
matter to be dealt with under S. 311, Giv, Pro. 
Code. Kishan Lai V. Umrao Singh, A.W.N.* 
(1908), 49 = 5 A.L.J. 121 = 30 A. 14G. 

Airman and KAiiA.MAT Husain, jj. ^ 

liefeientes —(a) A.W.N. (1905), 152, F. (6) 
A.W.N. (1908), 48, 12C.W.N. lx; 10 M.L.J. 
110, 26 0. 727. and 29 A. 612, if, 33 U. 293, D. 

(69) S. VQ—Mortgage—SaU of mortgaged pro¬ 
perty in execidwn of a as, tee for costs — 
Sale confirmed-—Subsequent suit fur re¬ 
demption. 

Part of property, the subject of a mortgage, 
was bold lu execution of a decree for costs, other¬ 
wise than 111 accordance with the provisions of 
section 99 of the Transfer of Property Act, 1882, 
and was purchased by the assignees of the 
mortgagee docroe-bolder, and this sale was 
confirmed. Held, that the mortgagor couid not 
obtain redemption of the portion |j|f the property 
so sold (a), although—the integrity of the mort¬ 
gage having been iirokcn'up—it was possible 
for him to obtluin a decree for rcdomptiOTi of the 
unsold poitiou. Hadan Hakund Lai y. Jamna 
Kaulapuri, A.W.N. (1908), 48. 

KKBSHAW, C.J., AND BaNEe/i, 3 . 

Eeference :— [a) 18 A. 325, applied. 

(70) S. 99—Assignee of a money * decree 

obtained by the mortgagee, right of, to sell , 
in contravention of S. 99 of the Transfer of 
Property Act — Mslc^pel—Civil Procedure 
Code, S. 832. f 

Held, that S. 99 of-the Transfer of Property 
Act applies as much to the tran^eree of a ‘. 
money decree obtained by the mortgagee as to < 

jj763-61 
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Transfer of Property Act— (Continued). 

the mortgagee himaelf. Sripal Singh v. Oonri 
Bhaukaf . 11 O.C. 281 (Bf) 

ChAMXKK, J.C., AND GmEEVEN, A.J C. 

Befertneesi 462 and 31 JI. 33, F, 27 

A. 460 and 7 Bom. L.B. 816, dtstgd. 

{70-a) B. 99—See Nos. .31 and 35, svpra. 

(71) Ss. ^9, 67 aM fOO—Mortgagee—AttMh- 

ment by mortgagee — Apj)hcalto,t^Sui't 

^ 0 

S. 99\>f the Transfer of Pr^erty Act contem¬ 
plates nctachinent' by the judginaut-crcditor 
(even if he be a mortgagee) and he is entitled 
to do *0 by an application in execution of the 
decree. Nathabhai Motilal v. Bai Ujjam, 10 
Bom. L.K. 274=^2 B. 20.7. 

Jenkins* C.J., and Batchelo'i, j. 

(721 S. 100—Document showing intention to 
make land security fur payment of money 
mentioned in it creates charge. See Constki'c- 
TioN (ok Deeds), No. 2, 10 Bom. L.B. 676. 

(72-a) S. 100—See Nos. 26, 32 .md 11, supra, 

(72-6)*S. 104—See No, 58, sv^ra. 

(73) Ss, 107 and 130—Lien—Charge—Assign¬ 
ment. See Lease, No. 4, 10 Bijm, L.E. 1146. 

(74) S. 108 — Notice to quit, addressed to 
tenant as trespasser, if legal. See Bjectmi.m', 
No 1, 7 C.L.J. 107. 

(74-o) S. 108—Accossioi' to leased land bj 
Wluvion—Bight of lessee See Li'ase, No. 5, 2 
Sind L.B. 1. 

(75) NoiKe—S. 108 (j )— Limitation. Act (A'f 
of 1877), Sch. II, Arts. 110 and 116—Uo- 
yalty, suit for. 

Whore it was stipulated that a certain notice 
was to be given two tnonths before the 30th of 
Ghaitra. 

Held, that a notice dated 1st Falgoon ( = 13th 
February) w'as not a valid notice when the 30th 
Chaiira fell orf 12tli Aiinl as it was not a full 
*two months’ riotice but toll short of it by one 
day. , 

In vieiv of the provisions of 01. (j) of S. 108 
of the Transfer* of Property Aet, all lessees 
including lessees hrhfSjig under permanent 
lea^ are liat.le for leut eveti after they have 
transfenod their ri^ hts, 

A suit Ihr recovery of r lyalty upon a register¬ 
ed document is governed by art 116 and not 
irt 110 el Sch. 11 of the Limitation Act (a). 


Transfer of Property kttt-lContmued). 

Bhola Nath Das t. Ha)a Durga Prosad 
Singh, 12 C.W.N. 724. » 

BaMEINI and ShAEPUDDIN, JJ. , 

Reference :—(a) 19 C. 48iJ, F, 

a 

(76) S. Ill—Lease for a tettn^Leasee's 
fatlui^e to renew lease at end of term—Ifo 
forfeiture—Lessee's liability to pay*rent — 
Determination of lease by lessor a condition 
piecedeitt. 

The failure by tenant to renew a lease for a 
tenn in compliance with the provision for renew¬ 
al contained therein does not opciatc as a for¬ 
feiture, determining the teuancy ipso facto 
and relieving the tenant from liability to pay 
rent under the Icaio. A lease becomes determined 
by forfeiture only when the lessor does some act 
showing his intention to dcterujme the lease. 
Bparammlah v. Mallammal, 4 M.L.T. 315. 

Arnodd White, c j., and Sankakan Naiu, j. 

(77) S. Ill—Foifeiiiire—Denial of landloid's 
title— Pleading 

Whero, after the denial of a landlord’s title, 
he received rent from the tenant, bo cannot 
roly upon the denial as a ground of forfeiture. 

Semble —S. Ill of the Transfer of Property 
Act deals with the whole lease of the immove¬ 
able property comprised therein and not with 
a part or moiety of it, a denial of title by one 
of several joint lessees cannot theroiore entail 
forfeiture. 

JfcM—That a suit for khas possession for 
denial of landlonPs title by one of tw'o joint 
tenants is not maintainable when the other 
tcpaiftlias not been made a j^arty. ' 

When the tenants did not repudiate their lease 
but ratber stuck to it, apd only questioned the 
right of the plaintiffs as transferees from their 
lessor, the alleged transfer appearing to be of a 
prior date to the lease. 

Held —That there wan no denial of landlord’s 
title to cause a forfeiture of the tenancy. 

Where the tenants could not obtain posies- 
sion of the whole area leased to them, and 
reference to their lessors got no satisfaction from . 
them, and then took a lease of the portion of 
which they could not get posssssston, from a 
stranger whom thay found in possession. 

, IftM—-That there^was no renunciation by the 
tenants of their character as such so as^o eniail 
forfeiture. Srimati Farman Blbi v. I^lheikh 
TaihB Haddal Haaain, 12 G.W.N. 587«7 
C.L.J. 648. . 

Maclean, c.j., and Coxe, j. 
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Transfer of Property Act--(Co««7iM«d). 

(78) S. 311—Joint laesors, putting an end to 
tenaricr—Intention to determine lease—Eject- 

,‘ment. See Landlobo an« Tenant, No. 11, 7 
C.L.J. 483. 

4 

(79) S, llG — Consent, effect of, ofles^of on 
. posi/wM of tenant holding over and on that 

of tenant's rejaresentahves—Death of tenant 
by sufferance—•Position of representatives. 

S. 116 of the Transfer of Propertj Act winch 
enables the lessor or his representative by his 
assent to convert a tenant by sufferance into a 
yearh or monthly (a) tenant doM pot enable him 
by his mote assent, to convert the representa¬ 
tive of a tenant by sufferance into such a tenant 
without the latter’s own oonsenji. 

If a tenant b\’ sufferance dies and his le- 
presontative holds on, beholds as trespasser (6). 

Vadappalle Napasimham v. Dronampaja 
Seethapamamnpthy, 1ft M.L.J.*‘26=3 M.L.T. 
256-31 M..lf)3. 

White, c.j., and V/aLiEIS, j. 

References :—{a) T.R. 159; IQ.B.D. 716, R. 
(6j 8 M. 424 (427), 3 Bom. II.C.R A.C J. 27. R . 
18 B. 256, 7). and dissented from in 22 B. 893, 
aud 24 B. 504, R. 

(80) Si. 7:^2 and 1H3 — Gift of tmmureable pro- 
petty—Deed registered after the donot's 
death — •Practice — Rematid—Tdhttvj of evi¬ 
dence by the District Court pet mtssible, 

A gift of immoveable pioperty duly made b\ 
means of a registered deed is not invalid meiely 
because registration of the deed of gift inay 
have taken place aftSr the death of the donor 
{a). 

It 1 > the invariable pruictice of the Courts m 
* the mofussil that, when a remand, invohiug 
the taking of fresh evidence, is ordered, the 
District Court sends down the case to the first 
Court in order that the evidence may be taken 
there,' and this is done in the inteiests of the 
parties themselves and for their convenience. 
But nevertheless the District Court still re¬ 
mains empowered by the order of remand to 
take what evidence it may see fit to take, and 
record its findingi^ upon it. Khushaba Hansing 
Y. Cbandpabhagabai, 10 Bou|.L.R. 53G=‘12 
B. 441. 

> 

Katcheeok AM) Beaman, jj. » 

Reference —(a) 20 A. 392, F. ^ 

(81) 5. 123—Gift—Unregistered instrument 
— honor's tenant for term^ attorning to 


Tranafep of Ppoperty kc%—{Qoncluded), 

donee—Jjimitatton Act, 8. 244 — Donee's 

possession when adverse—Change m i^lead- 

m 

Where a stridhanam grant is ofiectedj not by 
means of a registered instrumehte^ required by 
S. 123 of the Transfer of Property Act, but by a 
written direction given by the donor to his 
tenant for term, requiring him to pay the rent 
to the donee, such grant ispntahd. « 

A fVifendaillt,* alleging in her written state¬ 
ment that a certair^ gift wa^s made to fier as 
stridhanam, should not afterwards be allowed 
to change her vase, and to allege that the gift 
was for maintenance. • 

Where h tenant for a term attorns to persons 
having no right to the property feasqd and pays 
lent to him, this circumstance does not make 
the possession of the other person, during the 
term of the lease, adverse to the lessor or to 
any person claiming under him (o). 

Seeus. —Where the tenant determines the 
tenancy by surrendoiing his rights under *tlio 
lease. Aeharath Bappan v. Hathumsial 
ChoYl, 4 M.L.T. 327. 

MuNBO ANJ' PlNHEY, JJ 

References .—(a) 21 M. 153 (163 and 1C4), F. 

(83-0) S. 123—See No. 80, supta. 

(81-t) B. 129—See No. 19, supra. 

(81-c) S 130—See No. 73, supra. 

(82;—whether applies to » tenancy created 
before the Act came into force—Non-peiinanent 
tenure created before the passing of the Act, 
whether transferable. See I>kctment, No. 2, 
7 C L.J. 553. 

(83; Applicability of, to Burma. See Mobt- 
OACiE (Redemption), No. 6, U. B. R. (1907), 
Third Quarter, Mortgage, 1.* 

^ 84 )—^whether gives authority to landlord to 
enhance the icnt of his tenant during term of 
lease. See Compensation, No. 1, 7 C.Ti.J. 284. 

Treasupe Trove Act. 

See Act VT of 1878. , 

TrObB. , 

(1)———, grant of, apart from the land— 
Grantor reserving every fbrest right but the one 
granted—Grant of forest right within the 
meaning of S 193 of B.engal Tenancy Act— 
Growing—Immoveable property—Tian?for of 
moveables. See Act VIII of 1885 (Bknoal)v 
No. 24, 7 C.L.J. 152. 
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{Oonalu^). 

Bi(;bt to cat frait bearing trees. See 
iO»i) AND Tesant, No. 28, 4 187. 


r ' i 

(3) Limitation for temoval of—See Limita¬ 
tion Apr, No. b^a, 11 O.C. 379, 

Tmpws. '# 


(1)—Ciytf not cruninai—Indian F$ml Code, 
S^4i8—Vrim. Pro. Code, S. 5‘42, appl%- 
oaldhty of. * t 


When, during the abf>enoe of tfeo\iompl.sinarit, 
the tfbcused took gossessio^ of the housQ in her 
occupation and established there a boy alleged 
to be the adopted son of the complainant’s 
father, ■ , 


fcsZd—that the accused could not b3'convicted 
of an offeieoe uu^er S. 448, T P.C., as the bouset 
tiespass which they committed was not a 
criminal, but a civil trespass , 

held, also, that no order could be passed by 
the trying Magistrate under 8 . 522 Cnni. Pro 
Code, for the delivery of possession of the house 
to the complainant, as the accused had not been 
convicted by the Magistrate of any offence at¬ 
tended by criminal force, and that the house 
should be restored to the accused, who were 
found in possession of it. Scita Blswal v, 
Dochhl Strl. 12 C.W.N. 269. 


Bampini and Shaiipuddin, jj. 


(1-a) ifryajifus, what lonshtutes—w hot her 
damage necessary-~-jExemplary damages, 
whether can iw given. 

Trespass is the infringement of a right, and 
gives a cause of action even when no damage 
results, and not only substandal, but exem¬ 
plary, damages may bo given if the ciroum- 
Btanceb require. Bga Tun Hyo y. Nga Tha 
flmat, U.B.E. il‘J07l, Third Quarter, |.'ort, i, 
Shaw, ».c. * 


References •- U.B.B. (1904—06) II, Tort, 
■p 9. a. 

(l-i) Tre*spass —Jefs done under orders of law¬ 
ful superior, responsibility for—House 

, search—Trespass ab initio—IVesjiass on 
pm'son—Master and servant-Loss of service. 

A person ofnnot bo held responsible for aete 
done by him niido* %! orders and directions of 
his lawful superior. ‘'t' • 

If a polioe-olScc.-, i^hilst lawfully conducting 
a seatfti, asisaidts some ^grsoa on the premises, 
hk entry o® the prewtses does Hot necessarily 
becotne unlawful iicm tho outset [a) 
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IWiBpart-t-iCwdwded). ^ ^ 

1 » all cases of action Jor trespass to the person 
of the servant, it is npccssary for the master to 
prove that ho has, to some extent at least, been^ 
deprived of the services of his servant, owing 
to the wrongful act of the allege!^ trespasser. 
Bvo}4ftidra Kiisore Rax Chandhuyi y. M. A. 
LuffenAn, 12 O.W.N. 982. 

♦ • 

PtETCHER, J. 

References ’—(a) 7 Ad. and El. 167, per 
Littledale, J App, 176, P. 8 Co. Bep. 146 (a). 
S.C 1 Sm. L.C. (11th Ed.), p. 122, D. 

(2) —by Shebait—Tnability of idol for mesne 
profit's. See Bei.ioioits Endowments, No. 1, 
12 C.W.N. 550. 

(3) —committed by subordinate official under 
. superior official’s order—Liability. See CooiiT 

OF Wards, No. 1 ,12 O.W.N.‘l066. • 

Trustee. 

(1) Suit by—Co-trustee made defendant 
without showing that be refused to bo joined as 
plaintiff. Sec Oiv. Pro. Code, No. 50,4 M.L.T. 
194 

(2) Trubtre abandoning decree—Beneficiaries 
joined as co-piaintifls on appeal—Power of 
trustee to change usages of trust. See Hindu 
Temi'LF, No. 1, 12 C.W.N. 946, 

(3) Power of Court regarding trustees under 
S. 14 of Religious Endowments Act—Proceed¬ 
ings for appointing now trustees—S. .539, 
C.P.C. See Act XX op 1863 (Eeijgiods En¬ 
dowments), No. 2, 6 (A,L.J. 191. 

TrjiVts. ^ 

(1) Registered deed settling certain ]yroperty 
for charitable purposes and providing for 
appointment of,siuxessor—Whether revo¬ 
cable. 

If an instrument is a deed in form, m ordei 
to hold It testamentary, or in the nature of s 
will, there must be something very special ir 
the case, and unle|S there arc oircumstanoei 
which compel the Court to treat an instiameni 
in the form of t^eed, as a will, the Court wit 
not do so (a). ^ 

Where by a registered deed a person settlcg 
certain immoveable propertysou* certain chan 
table trusts, arid appointed himself as Bukda 
for life, and provided that after hi % death, hi 
g«indson should* succeed him as hnkdaf, am 
than such grandson and every successive hukda 
^ shiuld in turn select a successor in like mannei 
held, that though the provisions as to th 
succession after the delth of the Settler’ 



969 


DIGEST OE CASBSi 


970 


Traits 

immediate Buecessor loay be open to ob|eotion, 
that cannot aSect the ptovisions a^ to the suc- 
• cession,of the settlei’s immediate successor, 
that the ri^ht to the trusteeship which heoame 
vested in him'at the date of the deed took effect 
in jxisaession at the death of the settler, and 
that the apraintmeut made by the s&ttler in 
the dee^ 0 :^nist cannot be oanoeUed bv a 
subsequent deed. Mahadevalyer v. Sankara* 
■obpamania Iyer, 4 M.L.T, 10;^-18 M L.J. 
460. 

Walus and Bknsos, jj. 

Reference —2 Dr. and Sin p.*^589, i', 

( 2 ) Mvltad trusts are lalid trusts—^oroas- 
irsan faith, tenets of—SdJbme of the belief 
of the Zoroastrtan faith explained — 

Trust? and bequests of lands or money —for 
the purpose of devoting the incpino-* thereof in 
perpetuity^fqr the performance of Jlulctad Baj, 
Yejiishni and other like ceremonies, aie valid 
“charitable” liequcsts, and, as such, eronipt 
from the application of the lule of law forbid¬ 
ding peipctuities. 

The perlormance of the Muktad c<'reinouies 
IS a religious duty imposed upon this Zoroas- 
tnaas by the proved tcnet.s of the religion they 
profess. The ceiemonies theiiisclvos aie acts 
of rchginna ivorship. They include worship, 
praise and .aijoration of the snpreuni^Deity, and 
a thanks-giviDg for all Hie mercies. They con¬ 
tain petitions for benefits Doth temporal and 
spintuaf for all ZoroaBtrians—for ^all holy and 
virtuous moil of all other communities—am? 
they < 3 omprtse praybiri for the vV(’U-bein§*and 
long reign of the Sovereign, for good Govern¬ 
ment by him, and for vicloiy to him over all 
his enemies The Muktad ccremonu'S tend most 
unmistakeably towards the advancement of the 
religion promulgated by the Persian Prophet 
Zoroaster, and the performance of these oere- 
monies is an act of Divine worship in its highest 

and truest sense. • • 

> 

The moneys paid to the pmests for , the per- 
‘fotmancO of the Muktad ceremonies forms a 
good portion of ’their ordinal > mcomo. The 
priests maku a^highor income during the Par- 
vardigan days than they do during any other 
period of the year, and tlie Muktad ooremonies 
form a sprt of endowment "which goes a long* 
way to maiuilain the priestly classes ^hose 
existfiiSceis necessary to the community of 
Zoroastnans. According to the belief prevail¬ 
ing amongst the fitthful followers of the Prophet 


Traiti—^Continued). 

Zoroaster, the performance of the Muktad cerc>- 
monies confers public benefits—benefits on the 
Zoroaster community, on the peoples amongst 
whom they live, and upon the eountry which 
they have chosen as their boipe. The* lunda- 
mental principle underlying thi?%cUef i* faith 
in the efficacy of prayers addressed to the Great' 
Creator. Janished K. Taroohind v. Soonabal, 

10 Bora. L.B, 417. , 

• • 

Davak,,!,^ 

(8) Smt to appomd a trystee and ‘Recover 
triist 2 roperiies—Joinder of jiarties— 
Stranger to trust, whether can he joined 
asjtarti/—Widow and hair of frwsfee—SC’iv. 
Vroi Code, Ss H8, 43, 46 and 539. 

, -• * 

The trustees of a religious endowment lent 

on a pro-note a certain sum of money belongipg 
to the tiust funds to a stranger. The pro-note 
and the balance of the trust funds remained 
with one of the trustees. On the death of 
that trustee, hia widow took possession of the 
pro-note and funds. The remaining trustees 
alleged that the mono) was advanced m eijual 
shares by them and the deceased trustee, and 
not out of the trust funds. 

The plaintiff who whs appointed a fresh 
trustee sued the remaining trustees aud the 
widow for the appointment of a trustee for the 
trust funds, for a declaration that the pro-note 
and the funds in the hands ^ the widow were 
part of the trust property, for the vesting in 
such trustee of the property belonging to the* 
trust, and tor directing the widow to hand over 
to the tiustee the papois aud the funds in her 
possession belonging lo the trust Held, (1) 
that the joining of the widow with the trustees 
did not constitute a mis-joinder, and, (2) that 
the ;|piit fell within S. 639 of the Civ. Pro 
Godel Hanng Cho and others v. Ha Chaw, 4 
L.B.R. 18.S 

Haktsodl, j 

References . — 5 A, 163 ; 23 C. 821; 16 A. 279; 
2G B. 259,3.3 C. 789, ii. 2 C.L,.T.*481, F. 

« 

(4) Dedwatioii of village to the tempLe iwoved 
—Diversion of trust propertij — Representa-. 
flow by the manager ii% his^rivate capacity 
—Ho estcg/pel, 

•* * 

Where tbi'dedication of the incomatofia village 
to a temple is fully proved, the diversion of the 
trust funds, if any, must be treated as an 
unauthorised use of the trust funds and not as 
evidence of there being no real dedication. And 



971 


THE CURRENT INDEX, 1908. 


972 


TCttSt »^(Continue<f). 

when the vilVsge'was dedicated to the religions 
services of the idol, it constituted *' in legal 
oonteritplation, its property,” though the idol 
can enforce its rights ohiy through a manager. 
The ido^or deity, for this purpose, must, there¬ 
fore, life treatdd in law as a “ person,” who can 
be bound only by any statement of its manager 
or agent acting on its behalf, within the scope 
of his authority. ^And when ho made a state¬ 
ment admittedly not acting on behalf of the 
temple, but avowedly on bis owmafeoount^any 
statcroeut made b> him in that capacity cannot 
bind the idol or thS dfity of its representative. 
Oranthl Snbbiah Chetty v. Sreeman Haha 
Han^i^eswara Katari Salwa Maharaja 
Umade Maharaja Raja Bommaraju Bahadur 
Deva Haharajislant Garu, 4 M.L T 417. 

Sankauan Naiu and Aiiuuu Rahim, ij. 

■ 

Heference . —13 M.T.A. 270, t\ 

i(b) Beiiejutary's nqht to .amc Irusiee for ac¬ 
count—Ihscretion to trustee—Distinction 
ketieeen trust, condition and fiduciary 
•jMuer, 

A will ran. -”I bequeath Rs. 5,000 for the 
marriage cxpeascs of my daughter S. to be paid 
when that event happens.” Held that the case 
was one of trust and that the subject-m.itter of 
the trust was not the power onl\ to sjiend out 
of the fund, but the fund itself. No discretion 
IS gnen to the tiustees undei the will to spend 
what was rieceBS.iry or legitimate, but they are 
directed to pay the whole i.mouiit. So, if the 
ceremonial expenses did not exh<iii«t. the fund, 
the trustees were under an obligation to present 
the balance to S, the beneficiary S bad , 
therefore a right to sue for .in account and for 
the balance. 

Distinction between trust, condition ^nd 
lidttciary power oxphiinod. Qhandumal Ram- 
rakhiomal v. Sitabaf, 1 S.L.R. 26.3. 

Puarr, j.v., and HAVwattn, a.j.c 

Reference *-j-2G M. 497, It. 

• (6)—for charitable purposes—not void for 
vagueness—Parties—Persons interested not 
being’upon the record— Effect. See Endow’- 
MWHT, No. 1, 5 A.L.d. 23. 

(7) Suit to enforcet-iMider S. 539, Civ. Pro. 
Code— Conditions to bring suit within purview 
of section to be filed by Advoente-Gcneral or 
by two oi^morc persons interested in—with pre¬ 
vious sanction of AdvocatejGenetal. See Civ 
Puo. Cons, No. 289, 10 Bora, L.R. 87. 


Trusts —(Concluded ). ^ 

(ft) “Trust for specifippurpose 18 merely a 
more expanded mode ^of expressing the same 
idea as that conveyed bj the expression ‘ express 
trust ’ of English Law- Used m S. 10,* Limit¬ 
ation Act, in contradistinction to trusts ansmg 
by implication of law, trusts resulting and 
constiucteve. See Limitation Act, No. 13, *10 
Bom. L R. 540. t * 

(9) (rift—Imperfect gift—Court's power to 
construe it as .t trust—Creation of trust— 
Donor’s intention and acts See OiFf, No. 1-a, 
10 Bom. T^.R. 1209. 

Unclaimed property. 

(1) Unilaimed ai tide found not hidden on 
land — liesp&^tive rights of land-otnner atid 
finder of artule—Oxnershijj of unclaimed 
hidde n treasuj e —’d ct VI of 1 ft? ft (Treasure 
Trove). * 

The law with* refeienoe to the own«‘rship of 
unclaimed hidden treasures is regulated bv the 
provisions of the Indian Treasure Trove Ai t. VI 
of 187ft. A brief review of the law of bidden 
unclaimed tieasure.-, and lU history traced (a). 

Where an unclaimed article was fqund, not 
bidden, on the Und of a certain person, held 
tb.it they are the property of the person on 
whoso land they weri' found, unless tliev woic 
found in some 2 )ublic place, and that. i.Iie land¬ 
owner IS entitled to recover it (6). Yirupaksha 
Swami Temple, by its Manager*, Sitarama 
Sastrulu v. Lambani Golaya, 1 M.L.T. 219. 

Wai.lis and Moni«^ ,T 3 . 

« 

References—(a) 1 Moore, (P.C.), 176, It. (b) 

2 y.B 44 (1896), and 7 M H.C. 150. con'.iderod. 

Unconscionable bargaiu. 

See CoNTBACT Act , No. G, 11,') P R. 1908. 

Under-proprietor. 

Estate of—devolving upon his widow a^ter 
death—Duiing widowpossqssion Government 
enlarging estate—Eilect of Government’.s aolSc)n 
will not malsc widow /emmdai with title, 
independent of wh.it she detjvqd from hoi hus-. 
band. See Hindi Law (Widow), Np. )3, A. 
W.N. (1908), 222 , • 

Undue influence. ' 

• (1) Undue influence—-'! he Indian (jontmet 
Met, Amendment Act (VIof fS. 2 — 
Presumption—Landlord ami tehant — 

ifominating the will—KabuHyat unfairly' 
obtained, onus—Execulmnts—Suit U set 
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Undae inflaence— (Co»icZMded), 

atide by one%f the executants — Fraud — 

Pleadiiujs—Fuliyarticulars. 

m 

There is no broad or general presumption 
that a landlord, even an influential one, can 
go dominatb the will of bis tenants as to induce 
them to make unconscionable bargain in his 
Avour. • 

» 

The onus of proving that .i kabulivatwas 
unfairly obtained lies on the person who alleges 
It. 

Where a kabulii at was executed by several 
persons, it cannot be set aside^as a whole, when 
all the executants did not question it? 

Per Ryves, J.—It is incumbent on a party^ 
be he plaintiff or defendant, ^ho socks to avoid 
a contract on the ground of fraud or undue 
influcace, to give in his pleadings full particu¬ 
lars of the circumstances on w^ich he lelies as 
the basis of his plea. It is not enough to bold¬ 
ly asbeit that, fraud or the like viti.itod the 
contract (a). Raja Promada Nath Roy Baha¬ 
dur Y. Kinoo Hollah alias Kala Mia, 8 C.L.J. 
315. 

Rampini, a.c.3,, .\Nn Ryves, j. 

« 

Reference —(a) 15 C. .533 (P.C ), R. 

(2) What constitutes—Ijoan borrowed by per¬ 
son in urgent need- -Promise to pay time-barrcd 
debt with interest—Validity. See C()SiKiU''i 
Act (IX OP* 1872), No. 8 9 Uoin. L.Il 1101 = 
32 B. 37. 


VMl-iConctuded). » 

A Vakil of the High Coult has the right of 
audience before the High Court in an appe.al 
from the Insolvency Chart, although he has no 
such right before tha Commissioner in Insol¬ 
vency. The Insolvency Rules of 1905 have not 
the effect of taking away this*riBjit held to exist 
in O.S. Appeal 10 of 1888. Where the Com 
missioner in one Insolvency omits to consider 
documentar\ evidence of considerable im¬ 
portance, held, that the ipqhiry of thf Commis¬ 
sioner oanqoj lie deemed to be complete and that 
the* cate was one to be sent back to tjie Com¬ 
missioner for con.idering stich evidence. Man- 
giah Chetty v. Ramiah Chetty, 18 1\I.L.7, 
565 

White, c..i.,'\ki> Sankmian Naih, j. 

Vakil’s Regulation (Travand&rej). * 

(1) Power of Court to go behind ayreei^ient 
between valtl and cheat and fix reasonable 
lemuneration. 

Under the Vakil’h Regulation the Courts have 
power to go behind the agiccment between a 
v.ikil and hi*, client, and fix a rcasonablo afhount 
a-, remuneration for professional services render¬ 
ed by the vakil. 

Such agreements arc always watched with 
lealousy by Courts of justice. 

The buidcn of proving the barness of such 
agreement is always thrown on the.party claim¬ 
ing under it. Krishna Sastriyal Padma- 
nabba Sastriyal v. Kochen Hatheru, 23 T.L. 
R. U. 


(3) Suit upon dectJ—Defence of want of ; 
genuineness of deed—.Issue upon that basis— 
Plea of misrepresentation, undue iiifluefice or 
fraud not allowed subsequently. See Piead- 
iNOS, No. 1, 10 I3oin. L.R. 494. 

• I 

(4) Ei^ations between paities antenoi to , 
transaction under dispute, which placed one { 
party in subordinate position, essential to make 
out—. See COKTKACT Aci, No. 5, 11 O.C 295. 

Unprofessional cbndudt. 

—of Attorney—Attorney appealing for both 
sides See Attoknea', No. 1 , 8 C.L.J. 1(>5. 

Usury Laws Repeal Act. 

Bee Act XXVIII op 1855. 

» 

Vakil.. 

(1) R^htof audience-^ Insolvency ap^xuls i» 
thfi High Court—Procedure of Insolvency 
4 Commissioner—Omission to consider imiiort- 

' ant documentary evidence. 


fTOVlSIlA PlEl.AY AND ^h.TTLKAVAC.OM* 
PlI.l.AA JJ. 

Licfeience'^ —20T L.R. 2:n ; 29 C. 59f>, 12 A, 
169, b'., 13 T.L.E. 219, R. 

Valuation of land. 

»See Aci I ok 1894 (Land Ac(juisition). 

Valuation of Suit. 

(1) Suit for po'-session uflanii—Definite por¬ 
tion of levenue paying Khata~Valve fur 
purpose'- of junsdwhon—Jiirisdiclvon of 
Court to pass decree for pre-em 2 'tiou when, 
the sum payable exceeds the Court's 2 ecu 
mar;/ jiinsdiofiun. • 

In a suit for the possession of land, whore 
' the &ub]cct-m.itter of the suit is a certain por¬ 
tion of a khata separately* assessed to revenue, 
the \a1ue for the purpose of jurisdiction is ,80 
I times such portion of^ the revenue of the part 
^ as may bo ratcably payable in respeet of that 
J part. 
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1908. 


i Coiwt bas/yo jbrjsd^tion to li decree ' 
lor |iiV‘ejnpticn^ Im^te tb^poiti pa^Wexoeeda 
tbelimibsof the <Jot{rt’8^e<maiar3r jurisdiction* 
(a). rata'Y. Khaii Bahadur, 46 l^.B. 1008*^& 
94P.W.B. lS08a=172P.L.B X908.. ^ 

.* -a • 

I CtiAllK, C.JT 


Bt/er«no «;—(«) 16 P.B. 1908 (F.B.). F. 

(9) PcAessio?! ofjfind bij demolition of house 
theredn or on iMUyhent of oompeKSatton for 
it~*^V alvaHon of suit for purpdset of ju*is- 
dtotton—Civil Qourts Aqf {Oudh), S. 17 — 

f 

The defendant held tome land of the plain¬ 
tiff onjiCut and built a house upon it disregard¬ 
ing the latter’s notice to him Co quit the land. 
The plaiqjitff Bag|d for the domoiitioa ,of t^e 
building and the restoraidon of the land to him. 

grant on to say that, if for any reason the 
Court could not order the demolition ot the 
building, a decree might be passed in his favour 
for possession on payment of compensation for 
the building. The building was found to be 
worth*"more than rupees one thousand; and 
the Munsiff, in whose Court the suit was filed, 
held that the bfiilding was part of the subject- 
matter of the suit, within the meaning of 
S. 17 of the Oudh Civil Courts Act, and returned 
the plaiut for presentation to the proper Court, 
on the ground that ibo value of the subject- 
matter of thd suit exceeded Bs. 1,000. 


Held, that the subject-matter of the suit was 
the value of the property which the plaintiff 
£aid he was entitled to take possession of (a), 
and that the case should be restored to the 
Muusiff's file anc^ disposed of according to law. 
Shaikh Kawab Ali v. Durga, 11 O.Ci 45. 

CHaMIKB, (T.C. 

Boferences: —(o) 4 A. '120 and 23 M. 84, B. 

• 

( 3 } Suit for declaralion that sale of ancestral 
aijiicidturalUand would be void after qften- 
' or’s d(.ath — Punjab Courts Act, 8. 40 (&). 

i'ot purpose* of S. 40 (d) of the Act, value 
bf a suit for a declaration that a sale of ancestral 
agricultural land by a male proprietor would 
be voi& after the alienor’s death, is the value 
obthe land calcu^ted at thirty times the land 
revenue, and not the ampunt of consideration 
foijjhesale. Jallav/cfkina, 60 I’.B. 1907 
(FIi.) -.76 P,W.B. 1907 =.79 P.L.B. 1908. 

CHAmmji, Bom-i‘T 80 K attp Battioak, jj, 

S*f«r«nce 146 pIR. Itdl, Apir. 


4)f 8illB-*(&o«fi»w5dl)l „ . . ‘ i 

*, ,(4| AdmifnistraBon tuit-^y^voMour^ompu- 
, fAfion of Court-fee—rWtluaBon fOr^urpokes 
of jurikiioHott—Court Fees Afit, S, 7, IV 
if)—‘Suits Valuation Act, 8, 8—SiOteer 
Burma Courts Act, S's. S (A), 1?di, 28: > 

In an administration suit the Oourt'-fpe bh.th& 
plaint should bo cpmpntod ad t»»Zoreip on thb 
estimated value of the shaite oIauuei4> (he 
plaintiff, under S. 7, iv (jfot the Court 
Act; thet value for purposes jurisdiotion is. 
the same, under S. 8 of the Suits Valuation 
Act, 1887. 

The Court to which the appeal lies is deter¬ 
mined by" the value of the .smt(i.fl., the share 
claimed by the plaintiff) under S. 28 of the Lower 
Bhrma Courts Act* 1900. Ma Ma v. Ha Hmon, 
4 L.B.R. 279. " 

I 

IbWIN, O.C.J. AN1» OllMOKD, J. * 

References iV 0. 680, Dtss; 18 B. 209, F ; 
7 B, 125; 7 B. 535, cited a id F ; 12 A. 506, R. 

(5) Suit for possession of house valued by 
plaintiff at Es. 90—Decree on payment to de* 
fendant of Rs. C34 and odd, value of improve¬ 
ments effected—Jurisdiction of District Judge 
to entertain appeal—^Valuation of suit for pur¬ 
poses of Court fee and jurisdiajiion. See Oouut' 
Fkks Act, No. 7,19 P.B. 1908. 

(6) Suit by reversioner for doclaration that a 

mortgage by widow will not' affect Ivs interest. 
See Act XVIII ov 1881 (Pwnjab Ooobts), 
No. 3, 42 P.B. 1907.= 100 P.W.R. 1907 =.66 
PjL.R. 08. * 

(7) Dlclaratory suit by .objector agafcist 
decree-holder and judgment-debtor—Valuation 
of suit for purposes of jurisdiction and course 
of appeal—Giv. Pro. Codo^ Ss. 978, 283 and 617. 
See JoiiiSDiCTiON (Geneuau), No. 1, 74^.W.R. 
1908. 

(8) Suit for foreclosure of mortgage—Subject 
matter, valuation of—Jurisdiction. See MoUt- 
aAaB'^(FoBEcr.oscRB), Bo, 4,11 O.C, 164 ^ 

(9) Issue taken as to, in Mmitiff’s Court—No 

evidence adduced—Waiver—laterferenco by 
High Court in second appeal. See Civ. Piio. 
OoDTS, No. 259, 8 C.L.J. 266, • 

(10) Redemption suit. See Act XVIH op 
1884 (PtiTJAB CocBffe), No. 3-fl, 197 

1908. 

(11) ^uit for possession—Upon what basSi 
♦ should such suit be valued—Plaintifl’s cas^i' 
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Valuation of Suit— (Cu^cht/erf). 

not defend.int "i pleas, should be looked to. See 
Act XVIII oi' lH84*(Pi njah Coi kts), No. 3-6, 
199 P.L.R. 1908. 

Vendor and vendee 

(1) Mort(fai/e~litifhts and p^siiion tondt'e 
> of a share m joint morhjnged uthsn 

U w redeenied in part or whole by his money 
—Ainevdinont of plaint in futthet appeal. i 

Ifald, that when J vendee ol a share in a |oiiit 
propcity alreadv mortgaj^cd bj .til ils owners 
redeems whole of it lus own money, ho steps 
mU) the position of tho onginal mortgagee, in 
respect of the sh.tios ot the olh* r co-sharers, 
and aci|tiircs a charge ihoreon, .and that the 
co-sharers have no nght take posse.ssion of 
their slniM'F. without (laMug, to the vendee 

their (|Uota ol the niottgago-inoncy. 

» * 

PraiUre I'lnki tho > ii(«iiistanoos ol this 
case, pl.imtih vv.ib allowed lA .imciid his plaint 
in further appeal Fazal Din v. Budha 9t 
P W R lOfiK 

('iivrn iijl \M> -b'lissioNi , 1 . 

(‘i) I'endor s hen for unjiaal imrihasc 
money—ItevieUy ichm I'endee has alienated 
fJie jnipeitii foi the dts. Iiaiiie of icndoih 
Ityjiolhetahon debi Damm/cs-'IiavoHiu’‘t 
t.nuitation Iteynlntion, Art IH'i. 

I 

Whore jdaintifl ,uc'. defendant for cbonagor, ‘ 
on tho ground that thi luleasc dood exemted i 
b\ defendant as part of the consicior.ition foi i 
the s.tlo deed h.id beeonic l|..e)es^, and thai 
there vvis thus ,i breji h of an implied w.irranty | 
of title, it vv.i.s held ih.it the pI.iintifT I 
< utiitled to sue e*'d. * 

The .iccopt.inei ot a mllatcul-.eeunty bj tin. | 
vondordoe- not ijtsci/v,/o extinguish thi> vendor s j 
Ijen tor nnpaid purchase money, but tho -.ale 
would iio deemed to be extinguished il on th< 
evidence, it !»■ found th.at by tho .leeeptanoc ol 
the seeuiitv it w.is mtendi d to oxtingmsh such 
lien. Held, also, that tho smi wMSgovernod lie 
,in rj‘2 ol the Ijiinitation Htgulation. Raman 
Govindanv. Sankaran Yalajrndhan, 21 T. I 
«. 51, 

StnShJVi \iv\lt, V I, VM) lllM’ I 

Itefeiciue—il T.L R 151, R. 

„ (^Y'lalc—Ooi'enaal^by lendoi Pre-empt,wn 
'Decree ai/ainstpurchaser insuii*by pre- 
eemplor—Vendee's nqht and vendor''', habi- 
iity —“ Digar dawedar.” * 
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Vendor and vendee—(Cm>c/ 2 (rf<'/) 

* 

Wheie, shortly alter the defendant s>ld ti 
planiti0 a bouse purqjbased by hersell^ recently, 
and oovonantod for title .nod oontraoted that 
she would indemnifv the plaintiff agiunst ,my 
lo'-s that might arisi' bv rcf^ton of ttie bargain* 
being annulled ,at tho iDstari?e of any one, 
including a pre-emptor (a), a Ihiril person 
brought a suit for pro eniption aganist the 
ongin.al vi ndt‘e .ind the p^rtic.s to tfio present 
suit and obtained j deeVee foi possohsioii, held. 
that tho 'pi'aiiitiff (puroh.isi'i) w.is entitled to 
recover horn ihp vendoi, (dalendanlf th*- los" 
sustained m the Irans.t.'Ktion 

The words “ rfiyor rfatf’firfnr,’ mono ol the 
clauses in tho vendor’s corjti.utou winch the 
vendee robed, being vi-iy wide, Ib^ ineluded 
a por.son cl.nmmg property Ivy right ol pie-emp 
lion, Khonmon Bib! y. Shah Mali, 1 ll I’.K 
190. 

RAJ■^I(,V^, I, 

lU'fet.ncrs (rt) C'l I'.K. 1881 , 4 4.3)7,/> 

(1) Jiefendanl d bona, lid.' jinre/tcwer *ii.tthoui 
itulne of ylaimilf''. claim oi menu- of aver 
tainmq h - .Defendant not tahuiq any steps 
o ve.iu/i lleqislralijii office Ik'fendani 
tan not plead dm ddiyenee, 

I’he defi nee in this case w.is tw'o fold, Kii-.t 
ihi. plaintiff-, weio put to strict prool oi then' 
title , -ec.vndiv, u fciidunt „aid lu' w.r- ,i oona 
/ide punhasci without nolire of fitainiliTi (l.inn 
or means ■>( aseertaining it. 

Held on the I vidence ihat the plan.tills had 
piovfd ihon [Kiichasc. 

llci'l. also, on the evlde lec, that tln delciidam 
iie,ver look nnv steps to soan h the Registration 
office .11 all, and th.il., il he, had done -.o, be 
would have found tbatbis vcndoi wms iioi tbo 
owner ol 'he hind , and that, tlierelorc, he 
cannot be he.ird t.) f>iv*thiit he look rca,bon 
able sicpi: to .isiertain th.at h's vendor had 
power to ^cll. B RungaEawmy Naidn v, 
Maduray Piliay, Roy Bahadur, ll Rm. Ij.R 
887. 

TllVV|\,i I,, .\1JI tlll.MOM!), 1, 

()) Right lo Right# ol laud 

lord to claim it fioni vendee—Wajib-iil av/.Sc 
Hvsv-i-timi.vni w Ne. 1, 11 O.C. ffl. 

( 6 ) Sco Sai.i,. * 

Village site 

Righ' of Revenui-autlioiitics tog^ant poitions 
of—SiMi Huvvrv Nm'iuvt, No 1, 4 M.T,.T HO. 

3763-611 
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Yolantary 'payment. 

(1) Money paid by purchasers of mortgagees' 
rights in certain land for satisfaction of decree 
against mortgagee to prevent property from 
sale is—Whether recoverable by purchasers, 
Where previeuB suit^under S. 283, C P.C,, de¬ 
clared purchase imperative. See Contract Act, 
No. 21, A.W.N. (1908), 58. 

(2) Hnstand’s debts paid by wife in his life¬ 
time—Payrqpnt is a—*Sep Hindu Daw (Dmits), 
No. 0, 5 A.L.J. 339. 

• • 

Wagering contracts. ^ 

(1) Ijiabihty of principal to pay oqentswns 
Atie on account of tvaqcrinq contract — Con- 
troA Act, S. 30— 

A cash psynneiit^liy an agent on acoonnlr of a 
simple badni tiansaction entered into on bihalf 
of a pvncipal is legally recoverable from the j 
piiiicipal So too, where imforceablo liabililies 
are incurred by an agent on badm transaction, ■ 
they are rccoierable from the principal By \ 
enforceable liability is meant aliabilitv which i 
the ageift cannot resist or repudiate at law. 

li an agent dealing badm for a princitial 
loses a sum of money on th<‘ transaction and. 
having no previous account with the third 
party, authorises him to enter up in his Iwoks 
a debit against him (the agent), the agent, 
without paying the money, cannot reoovortbe 
amount from bis prineipnl. 


Wagering eoatraeti— (Co»ch/ded). 

sum ID question from hia principal. Behari Lai 
Y. Parbhu Lai, 79 P.R.* 1908 (P.B.)=130 
P.W.R. 1908. * 

Clauk C.J., Reid and Johnstone, jj.* 

lieferences —74 P.R. 1908, orerf tiled \ 18 P. 
R 189.5,46 V.B. 1901; 2.3 A 1G5; 8 Bom.H.C.R. 
i 131, 29 C. 401: L R 4 Q.B.D. 68.5,64 LJ.P. 

C. 02 . L.R. 10 Q B D. 105 , L.R. 13 Q.B D. 
i 779, E. 

! Wages. 

1 il) Suit for—Bate fixed by record of rights 
I -Jurisdiction. See Juhsdict’ion (ok Ci\id 
I AND Re\enli; Coi iiTS), No 2, 41 P.R. 1908. 

; Waiver. , 

(1)—IS a question of fact—Appeal to Envy 
Council—Uround not talen ii\ the Ap^ml 
Cout t in India 

t 

A question of waiver was decided adversely 
to the Appellant by the Court of first mstaiioe 
and was not submitted for review to the Appeal 
Court m India, 

/leW—that, the question being one of fact, the 
Judicial Committee had no power to entertain 
the appeal. Dhanukdhari Singh v. Mahsbir 
Pershad Singh, 11 C.W N. 739 (PC.)=(iC.L. 
J 11--9 Bom. LR C61--2 M.L.T. 193=17 
M.L.J 353=14 Bur L.R. 1 


If in sm-h a case, the .igcnt already has | 
dealings with the third part\ and is owed j 
money b\ him on .accounts with which the 
principal has no concern, and the sum lost as 
aforesaid being less than tbe sum due to the 
agent is settled by a cicdit in the agent's books 
and a debit in the third paiti s l-rvik, the 
amount so credited rn'l debited is recoverable 
cy the principal. , 

In a similar case if the debt owed to an 
agent is lc°s than the sum lost bv him on 
account of his principal and the mattui is set 
tied by a debit itnd credit a? aforissaid, plus a 
piA'tnont in cash of the balance due bs the 
agent, he can recover from his principal th<- 
amount adjusted bv credit and debit and the 
amount of the cash pavmont 

If in such a case the* sryn already owed to 
• tbe agenii by tlu third party is‘equal to the 
sum lost as afores.iid o the third party, and 
the agent, igithoii^es that party to set ofi one 
against the other ni his • ,oks and treat tbe 
acc- 'iint as squared, lie'agent can recover the 


IjOKD BoBI’UISON, LoKD t'ODl.l.M* AND SlB 
All! Elb'Il WlDSON 

(2) Case where leave, under cl 12 of Letters 
Patent, Calcutta, 1805, lequiccd befoie Court 
can enlfiriain suit—Defendanfr on .service nf 
writ on bim taking no step m the action 
except moving to sot aside the' seivicc ot wiit 
on him—Defendant's aetuAi a waivei of objec¬ 
tion by jurisdiction. See Letteiis 1’atknt 
(Cau'L'ita), 18(*.5, No. 1, 7 C.L J, 441. 

(3) Voluntary waiver of right to examine 
accounts—Settlement of accounts—Promissory 
note for amount found efue—Right to re-ope§ 
.lecountb. See Aucoints, No ‘2, 10 Bom. L.R. 
281. 

(4) Whethci jnortg.igor’s appeal in}^ to con¬ 

test defective notice of forecbeuil', issued to 
him under Reg. VII df 1806, and his ofTering to 
pa* proper persons entitled anioant to wiuvet 
of right!* to take iidvantage of legal defrtits of 
the notice in siibsei|ueiil suit for redemptioi* by 
him. Sol Moure.Ai.r (Redi'Mution), No 8, 28 
P.R l')0'< » 
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TKhlvtr—(Concluded). 

(6)—not made by pre-emptor o£ hia right of 
pre-emption by sinyily reoeivinf,' from vendee 
mortgage-money due to him on security of pro¬ 
perty. See Pbe-kmptiok, No. 9, 39 P.L.B.. 
1908. 

• (6) Acceptance of rent after expiry of notice to 

quit^ if waiver. See Lanplohd and Tenant, 
No. 24, 12 C.W.N. 1059. 

Wajib-ul-arz. 

( 1 ) Construe tion of document—Howe lax — 
Cess — Rent. 

* 

Under the wajib-ul-ary. of a village, called 
Badhakuiid, the /.emindar was declared to be en¬ 
titled to one laLa (six pies) yei month for every 
house from the occupants of the village, and 
also from the owners of shops and temples. 
Heldf, that this payment (which w.as called 
“ghargbanna”) was not a house tax or cess, bnt 
merely ground rent and did not reijuiro .special 
sanction Balwant Singh v. Shankar, A W.N. 
(1908), 95 = 5 A.L.J. ;m = :50 A 2a5. 

STANl.hV, C..1., AND Bl’HKITT, J. 

( 2 ) Malguzars of mama Jawat in Niniar 
distrvt—Suit to recover th<' site of a house 
tn the nbadu—Cl. IX of iiajib-ul-ai z- 
Transfer of i ight. 

The plaintiffs in this litigation are the mal- 
gusais of maua.i Jawar in the Niinar distiict 
and sued to recover the site of a house in the 
abadi on the ground that it had been sold by 
the original tenants in eontiavcntion of cl. 
of the wajib-ul-ars. They obtained a ijcerco in 
the first Court hut the claim was dismissed m 
appeal by the Di.stiiet Judge, who held that the 
wajib-ul-arx docs not,prohibit transfei of the 
light to occupy a site m the abadi. Tbe wajib- 
nl-arz contains the following clause Every 
person is at liberty to sell or mortgage the 
materials of his house uii leaving the village oi 
any other occasion, bui he cannot so dispose of 
his house-site, which belongs lo the proprietors. 

ifeZi that the wajib-ul-arz relied on by the 
District Judge fjid not support liis conclusion 
that the right to occupy may be transferred by 
sale. The'caae was remanded to the District 
Court with directions to re*-admit the appeal 
and to determine it afresh on the merits. 
Mitiram v. Rup Khan, 4 N.L.K. 155. « 

DBAK£}-BKOCKirAN, A.C.3. 

> 

References .—1 N.L.B. 93, D , 27 A. 338 and 
27 i. 658, B. 


Wajib-nl-arz— (Concluded), 

(3) Cl. 11 of the Naopur wajib-nl-or^ —Cun- 
siructwn—'Itamfer of right to oce^upg house 
built on milage gite — Origin and presump¬ 
tion as to occupancy. 

A light of occupancy by oJe pers’on of the 
land ot another cannot be assumed. The pre¬ 
sumption is the other way. Occupancy is 
obtained by contract, by presciiptiony or by the 
force of statute. s » 

*01.11 of the icajib-ul-OTa piucludc^a trans¬ 
fer of the right tr occupy house built on the 
village site with the permis-sion of the malgmar, 
and the malguzat can eject the transferee as a 
trospassei (a). Govind Rao y Amrit' Rao, 4 
N.L.B. 149. 

- ,• • 

Stanyon, a j.c ’ 

Reference — (a) 1 N L.R. 93, Hiss 

(4) Oonstrudion of special heading, oi.:., 
“ Dailur darbab hag shaftt," in relating to 
pre-emption—Whether such heading imports 
I ustom or contract. See Piu.-i;iinTON, No 23, 
A.W.N. (1908), 98. 

(5) Construction of—as to whether tight of 
pre-emption embodied therein was one e\i.st- 
iiig by custom oi created by contract. See 
PuE-EMrTiON, No JO, A. W.N (I'.iOS), 121. 

I (ti) , construci ion of—Sharik-liakiat -Alahk 
—Owiiut of losumud muali -Piclerenoe over 
co-sharers ui othei khata. See Pm kuition. 
No. 27, 5 A.L J. 302. 

(7) Oonstim tmn of—Bight of Hindu widow’s 
brother to pre-empt iii prsfeieme to co-sharers. 
See Piu'-KMi”iTON, No. 17, A W.N. (190H), 59 

(8) Evidentiary value of chakwai wujib-ul- 
ori—Conflict between eailiei and later See 
Pm.-iiMi'TioN, No. 18, 44 ^ R. 1!X)7-S2 P.L.B. 
1908. 

(9) _ontiy m, by proprietors of mabals—No 
evidence of a custom of pre-omp)iion prevailing 
m mahal. Sec Pui -iiMnioN, No. 7, 5 A.L.J. 
79 

(10) —recognising right of pre-emption on 
same price as paid by stranger—No right inter 
S 0 among different cla%>ej of pre-emplors. See 
PiiE-KMiTios, No. 32^5 A.L J. 055 

(11) Tenant’s right to cut down trees—Con¬ 
sent of the landlord—Refiusal of thft consent, 
grounds for. See Landixird and Tenant, 
No. 20, 21».B. 1908 (Bev). 
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Warrant. ^ 

Whether warrant ohu bt* issued sgainst a 
pleader fails to appeal in answer to a charge 
preferred against bini undgr S. 14 of the Legal 
. Practitioners’ Act. Sec Act XVII i)!' 1879 
"(IiTSOAli ]fl*A(ITlT^i»FKs), No. 5 SM.Ti.T. 287. 

Water- 

Easements—-Bight to watci wbcuevei water 
was sold tf) the ownej ol the servient tenement 
by (lOvernment. Se6*EAK(''Mii'NTs \C't {\' ot 

1882), No. I, 4 M.L.T. 414 • * 

• 

Water-rate. * , • 

loaso silent as to apportioiimeiil <4 .toy m. 
orease «i—Eule to be followed. See 1 11 voi oim 
ANP Tknant, No. 29, 4 M.L.T. 46f> 

Widow Be marr^ge- 

(!)► Sec Act XV ok 1856. 

(2) Alienation by widow—Efieci of m-iuar- 
riagc- Legal necessity—Reversioner, See HiNor 
Ej\w (Widow), No. 18, 8 O.L.,1. 542. 

Wild animal. 

—, clephant-Kscape and rc-o.vpturc-l*ropo«'.y 
of original owner when ceases. Sec Ammvi. 
No, 1, 12 C.W.N. 547. 

Will. 

{D Executed i\v Talwjitar —Cewsrtmitoa «/ 
duciitmnt—Threat!, and undue influence 
-BevocMiou of will— Aj/plvation of lyroin- 
stons of the Indian Suaesnon Arl—Oudh 
Estatex Act, S', and lU—Sweexmon Act, 

• S. 37, 

Jlehl, that a portion ol a doeuiiu nt mav oper¬ 
ate a.s a will although another portion mav 
have nothing to do with the will, 

Held, further, that the provisions of ilu 
Indian Succession Act which have been made 
applicable to the wilte oi Taluqdars and grantees 
appl^ to all the wilL and codicils executed bv 
them and not to any partit ular class of such 
wills and codicils. JLachman Singh v (Jmrao 
Singh, n O.Oj 102 (B). 

• CUAMIfcR AND SaNUKUs, ( s. 

(2) Will of illiterate Xier{Mn—P'>ooJ of knowl¬ 
edge of contents of mil xnir^oiting to bear 
the marl, of liitterate testator. 

Those who piopound will of a jierson who 
can neither road nor vvr'uo must prove <t,ffinua- 
tively that the testat ir knew and approv'ed of 
the contoatsof <hr will.* lu the case of an il¬ 
literate person something : mre is required than 
piqof thai,thc executs'.t made his mark on the 


WllI-~(Coii/i«ite<i) ^ 

document. Knowledge of^tfae contents of the 
document cannot be inferred from the fact that 
he marked the document. Ram Praaad T. 
Jekhu, 11 O.C. 20. • 

CuAMira, j.c ’ , 

Ee/erc/.’Cfi 1 C.L ,r 109, It. . 

(3) Will by widow with consent of rever 
Stoner—Validity—Act VITlof certt 
ficate of hetrshti) under — Effect. 

Where a will is made by a Hindu widow 
with the consent of her next reversioner—the 
only relation interested in disputing the same 
—i&ucb a will IB valid and binding. 

Whore the provisions of the Indian Sucoes 
sion Act are not applicable to a will, the Courts 
need not concern itself with Jthe question 
whether the written will is duly signed by the 
testatrix and attSsted, but with the question 
whether the document contains the formal 
expression of the wishes of the testatrix as tc 
the dispo.sal of her property after lu'r death; 
and whether It was made at a time when she 
was m her senses. 

A certih(‘al,e ot heirship utidci Act VlJl of 
1827 confers no further rights on the grantee 
of the same, than to permit debtors to pav 
their debts, and others who have the possession 
of the estate to givo up the possession to the 
grantee, to relieve themselvo? of fnfther liabil 
itios. It does not enable the grantee to give a 
good litlu to a stranger ^n respect of property 
ow?T which he is not given any power of dis 
positicui'bv tbe Will. Jiwananal. son of doth 
mal V Nihalchand Hipanand, i Sind L.R. 
196. 

VllATI AMI CuoUl a,*1.1 

(4) Due execution of. 

Where a will purporting to be signed by the 
tostatoi and sineu witRCsse.s, of whom four ware 
statred to be respectables wns*produced withm 
thr<>e days after the testator s death, and tMfere 
were several circumstances corroborating the , 
evidence given by the four w itnasses, and where 
the weight to be given to the other evidence in 
the case was not shaken by the tfifiics put forth 
on appeal * 

• Held, that ibere was due execution ot t&o wgl, 
though the plaintilT and tbe other three witness¬ 
es vver| not ex.imined, and though the ovhience 
referred to was liable to suspicion and to the 
comment? made on it in lihe Court below. 
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Will—(Continued). 

Haiiamat Chand^ Dei v. Madho Sara, 14 

Bur. L.B. ‘2 (P.C.). . 

,Loi<i>s Ashbourkk, Macnaghthk, Atkin- 
bon ANi> Sm Arthur Wilson. 

* (.^) Construction—Mesminq of "Bapika Van- 

• shamanthi." « 

1'ho testator gave by hia will a power to his 
.widow to adopt a sou to him ftom a class de¬ 
scribed as “ Mara Bajnha Vamlumanihi." 

Held, on a oonstruotion of the expression, 
th.»t it meant “ from amongst my paternal 
agnates,” and not •“ (ro»i • amongst the des- 
< Qudanth of my father ” Dayabhai Tapidas v. 
Chunilal Hurgowandas, 10 Bom. L B. 97. 

•fLKRINS.C' .r., CHANUAvVBKAUANnHr.M'ON, 
JJ. 

( 6 ) Be(iu&.t with i,nvate instrvclutns <j%iin(j 
}tectmiar’y legacies to dr la in parties and 
bvlh ofiroiKity to ChtncJi—Private ins- 
huctionsof testator suppressed by leqatee- 
npjjellanU-Validity of will—Trusts Act, 
S. . 5 , proviso to Ss. 5. 81 and 83 — Appli¬ 
cability of S. 81 — Apphcahihty of English 
haw—Effect of such will—Fraud — Estop¬ 
pel — Contract—betters of Admimsti ation 
tight to, 

I'ctition for giant of Lettets ol Adiuiuistra- 
tion of estate of .t Roman Catholic priest, nith 
the will aynexud by whuhthc petitioiiei was 
made residuary legatee A caveat was put in bi 
one of tbe iiext-of-km, alleging in elfeit that 
the testator had beqficathed the estate to the 
petitioner, subject to certain instruetjjons as to 
how the property should be disposed of, and 
that the petitioner had fraudulcntB suppress¬ 
ed the private instructions loft by tbi' testator 
in Older to claim the estate foi himsull It 
was found that the will did not really express 
the intentions of the testator, as the plaintill 
nndi>rtook to dispose of the property in other 
ways, explained to him by the testator, and 
that the potilionci was aware, from the first, 
of the testator's intention that the property 
should be disposed of accoiding to the testa¬ 
tor’s instructiftns 

Held, tiia^ if an individual on his death-bed, 
or at any other time, is persuaded by his hoir-at- 
law, or hib iiext-of-km, to abstain from making 
» wilJ^ or if the same individual, haviii|; inaRe 
a will, communicates the disposition to the 
pei^u on the face of the will beiiofitod,by that 
disposition, but at the same time, says to that 
individual that»be has a purpose to answer 


WIU—(Coigi nued), 

which ho has not expressed m the will, but 
which he relies on Jhe disponee to carry into 
effect and the disponee assents to it either ex¬ 
pressly Ol bv am mode of action which the 
disponee knows must gi\o4;lm lostiftor the ini * 
pression and belief that ho My assents to the 
request, then undoubtedly, the heir-at-law in 
the one • .ise, and the disponee in the other, 
will lie converted into luistees simply on the 
ground that an individual shall n^t be bene 
fijicd by Tin own personal fiand (n). 

<• 

The piovis()li2 S .ft ot'thc Indian Trusts Act 
which embodies the English equitable rule 
makes the English Law apphuablo to lijdia (b). 

Pet Wat lis, .J The present case does not 
(oiiie* within the piovisious of 81 of the 
IVusts Act and on the other fiatid, there is 
st.itutory autliofitv in the Act for applying the 
principles laid down in the English cases. 

Per Cunrwi.—When .i legatee or trustee 
ol.iiius as universal legatee, and suppiesses tl u 
secret instruttions given by the testatoisvithout 
stating what the> aic, with the evident mteii 
tioii of retaining the estate himself, it is cleai 
that the Letters of Admmistiatioii would enable 
him to commit Iraiid, and. theicfoic, ought 
not to be granted. 

Pet Sankauan Naih J.—S. 81 of the Trusts 
Act applies even if the tiestator uitonding to 
dispose of the bei.cfi(‘ial inteiest to otheis loaves 
his estate to the devisee The woids “ in tended 
to dispose of th(‘ beneficial inteiest then m ’ in 
S 81 have lefer.iiico to the disposal of ihe bene- 
fionil lutoicsl bv tb> tiansfei or will. 

In England, evidence appears to lie itdiiiissiblo 
only to piove ii trust, but not to prove that the 
legal estate alone passed. In India, once the 
evidence is admitted .ind il is proved that the 
deviset is onlv a trustee,•be takes no bcmeficial 
inteiest 111 the pioperty. but holds it oiriy for 
the benefit of the testator’s legal representative 
(c), blit niidei the English i.aw'. he holds it 
absolutely t.xcept where knowU'dge of the tes¬ 
tator s wishes and a fraudulent intention on the 
part of the devisee, or i*xccpt whore an admission 
by him that he holds ineroly as trustee, is shown. 

Obiter .—Under the Indian Trusts Aet, the 
beneficiary has no ^sty,te oi interest in the 
subject-mattetj of th<* trust, he has only a right 
to pioeeed ag.iinst the trustee. 

Per Sankauan NaIk, .f. (Wallis,*!., dissent¬ 
ing), S. 187 of the Indian Succession Act is no- 
bar to a claim bv a beneficiarv against a legatee. 
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{Continued). 

entitled as nniveisal legatee lo Letters of Admi< 
nistratioji to enforce tbe (ruat, w&ioh a testator 
has created by giving secret instructions not 
embodied in tbe will. 

* • . 

Per SjfNKABA** Naiu, J.—Though the title of 
an administrator does not come into existence 
until the grant of administration, when grant¬ 
ed, It relates back to tbe time of the death of 
the testatos, and u^eje the act is done by a 
party who afterwards becomes a^hunistrator 
for the benefit of the estate or to fulfil the wisfes 
of tbe testator, theaelation 4>aek subsists and 
the act 16 valid. Where a person is both an exe¬ 
cutor de sun tort and tbe universal legatee, he 
has all the liabilities that belong bo the char¬ 
acter of execute]^ and universal legatee and 
cannot plead shis omission to obtain Letters of 
Administration against a beneficiary seeking to 
unforce tbe trusts that the legatee is bound to 
discharge. 

Per Wali.is, J.—A legaev cannot be recover¬ 
ed without administration of the testator’s 
estate, and, where there has been no grant of 
probate or Letters of Administration, a suit by 
a beneficiary to enforce the trusts fails (d). 
Louis Kunha v. Coelho and Louis Kunha v. 
Souza, 18 M.L J. 168^ 31 M. 187. 

Wai.lis and Sankakan Naiii, jr. 

He/erences.—(a) 4 E and I.A p. 82 (97), F. (b) 
30 C. 783; 22 A. 149 (P.C.), 29 M. 336 (P.B ), JJ.; 
15 M. 424, fi; 2 K and J. 330 26 Ch. 1). 531,4 
L.E.H.L. 82 (88), 3 Ch. p. 3C2 ,1 Ch. 403 , 2 
Ch 220,1 ILL. 198 ; 5 Vin. A.B B. 521,30 C. 
783, B. (c) 3 M. and G. 567. (d) L.R. 17 Ecj. 20, 
B. 

(7) Vf'ilZ, doewnent whether a—ConUrmitoa 

—Oyeratwn after death — lievocabihty, 

A document which jontains diiections regard¬ 
ing the executant’s property after his death, 
which in certain circumstances may be revoked 
is a will. 

Instruments not drawn by professional men 
should bo liberally construed. 

The document in question in thir case would 
be inoffectivo as an instrument of transfer of 
immoveable properties owing to the properties 
not being specified in ^t* but could be given 
effect to if it were a will, * , 

Held —that the dcxiumetit was a will Sam 
«oni Dasi,]r. Ram Gopal* Shaha, 12 C.W.N. 
942. 

MTTBA.ANU CABPXBar, 33 . 


Will—(Confinued), ^ 

(8) Construction of doejimeni —'* Monty 
General pertonal estafe. 

Where a testates after clearly indicati^ an 
inhmtion to exclude entirely certain of his rela¬ 
tions from succession to his property, proceeded, 
to bequeathe his “ money ” to two legatees, 
with direcffions as to its disposal, it w’as heii 
that the intention of tbe testator being'appa'- 
rently, from a perusal of the whole will, tq 
bequeathe all his personal property to the 
legatees, it was not necessary to construe the 
term used in its strict limited signification, hut 
the whole of the testator’s personal estate pass¬ 
ed. Cheda Lai v. Oubind Ranii A.W.N. 
(1908) 205=-5 A.L.J. 519. 

StANI.KY, C j XNI) BVKKlT'r, 3. 

Reference —25 Ch. D. 154, R. , 

(9) Conslructtoy of — 

In construing a will, the test to be applied 
IS —What did the testator mean having regard 
to the words he used In applying this test, 
effect must be given to the principle that 
“ leihnical words of known legal import must 
have their own legal effect, even though tbo 
testator uses inconsistent words, unless they 
are of such a nature as to make it perfectly 
clear that tbe testator did not mean to use the 
technical terms in tfaoir proper sense.” 

Where there has been a devise or.bequest of 
all a mail’s property, the generality of the 
disposition cannot be cut down, unless the in¬ 
tention that it should be *o out down is clear. 

A wiW foiitainod the following clauses —cl. 1. 
—1 will and beijjueath to my dear wife Anne 
in trust and lor her maintenance and support 
duiing her life all the m»nny, property, goods 
and chattels of which I may die possessed, what¬ 
ever and wheresoever situated, and I appoint 
my dear wife Anno sole administratrix of this, 
my last will and testament. Cl. 10 —I further 
will that my dear wife ^nne.^s sola executrix 
of this my last will and testament shall driw 
from current deposit accounts, whether here or 
in Great Britain, such sum or snips of money as 
she may require for her maintenance and for • 
the working and maintenance of my property ; 
and that she shall coceive and dispose of all 
processes, rents and profits fiom the said pro¬ 
perty % to her may seem best in the interesfi 
of the priqperty; and I empower her to sell ^1 or 
any pa* of the property at any time when it 
may appear to her that a favouiable opportu¬ 
nity occurs. * * 
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Will “(ContinMfli. 

, . 

Held, that the will conferred a life estate on 
the wife and that the testator did not intend to 
ase words “ in trust ’’ in cl. 1 in their 
teohifical sense. Even if the woids “ in trust '* 
were giveiL their legal effect, he intended the 
trust for the benefit of his wife only. Held, 
further, that the words “for her maintenance and 
suppott “ were words of description or motive, 
and would in no way cut down the estate 
“'during her life” which the testator in 
terms gave to bis wife. Mary Harriett Anne 
WlUon Y. Qeorge Oakes, 18 M.L J 331=31 
M. 283=4 M.L.T. 295. 

• • ♦ 

Whitk, c.j. anu Milubk, j. ' 

Eefereuce —(o) 24 C. 884 (P.C.), It. 

m 

(10) CunslrucHon-Poisoaa design.ita —Beason 
and mulwe of gift—‘Adopted son' — Descrip¬ 
tion. 

Where a Hindu testator*bequeathed bis 
property to “Lalta Prasad my adopted son," 
held, in the absence of anything in the will to 
show that the fact of the adoption of the devisee 
was the motive or the reason for the gift, that 
the language of the gift was to be interpreted 
in its ordinary meaning as a gift to fjalla Prasad 
as a persona designaia, who was untitled to take 
under it even though the adoption was not 
proved (a). Lalta Prasad v Salig Ram, 
5 A.L.J. fi 2 r)=AWN. (1908), 249=4 M.L.T. 
442 

StANLKV, C.J., AND BaNKUJI, J 

Reference .— (a. 3 I.^. 253=2C W.R. 91, F. 

(11) Will, construction of—Intention^ Ilt- 
tcypropiiate ftords—“ Cash —•UfoHgofie 
bonds—Moh eg. 

In construing a what the Court is 

oonoernod with is to ascertain the intention of 
the testator, and if it finds that ho intended 
that all his moveable property should pass to 
the legatee, it should not hesitate to carry out 
the Wtator’s intention, even though he used an 
inappropriate worrfsuch%8 “cash.” 

, No absolute technical meaning should be 
4 ;iven to such a jyord as “money.” Parsanni 
ir. Ohareeb Dat, A.L.J. 708. 

SlANIiKY, 2.J. AND BaNKKJI, J. 

References — 25 Ch, D. 154 ; 5 A.L.J. 519, B. 

• . * • 

(12) Ligacy, specific or demonstrative—9arti- 

cu^r fund not legally chargeable mth pay¬ 
ment—Demonstrative legacy, non-adeMption 
of—Ss. 137,116, Succession Act, 1865, 


¥riU-(Con«ii«ed). 

Demonstrative legacies wiU not fail, if tbo- 
partioular fund, though in existence,, cannot, 
by reason of some provision of law of which the 
tastatof wasappareiitfy in ignorance, be charged 
with the payment of the legigi^in ques|ion (a). 


Where the hereditary jagirs of a testator 
were bequeathed to his surviving son, with a 
direction that out of the income of ^the said 
jagirs, bis predeceased sqp'9 adopted #on should 
receive a ,certain sura every year fiom the 
Icgitee, held, in the circumstances of the case, 
that the annuity vas a “ demonstrative legacy”' 
within the meaning of Ss. 137, 140 of Act X of 
1865. Bhagwan Das v Ram Das, 109 I’ B. 
1908. * 


CDAUK, t.J. AMI RaTTUiAN, j. , 

Reference —(a) 9 H.L. Ca.«s. 88*, B. 

• 

(13) Will—Revocation of—Beyistered tetll not 
found after death of testator—Kvtdence — 
Secon lanj evidence—Burden of proof. 

The phuntifi, a minor, claiming undei a 
registered will of hm grandfatbei, sued to set 
aside an alienation by his father of property in¬ 
cluded m the will. The original will was not 
forthcoming. A question arose whether a cer¬ 
tified cop\ of the will was admissible in e\i- 
dence. 

Held, that as, under the circumstance from 
the mere fact that the w'lirwas not forthcoming, 
it could not be presumed that the will wa.s re¬ 
voked by the testator, the certihed copy of the 
will was admissible in cvidcuce. Purao v. Toni, * 
204 P L.R. 1908. 

BATTK.yN, J, 


(14) One of several executors of will applying 
for revoivitioii of probate, long ago granted, of 
will on ground of its forger\—Such executor 
entitled to have his name, jis executor, struck 
out of probate—Such executor h.ts no Igpis 
standi to challenge will. See Puohatk, No. 2, 
12 C.W.N. 573. 


(15) Appointment of receiver in,test8mentary 
suit—'Validity of will for dharmartk. See • 
Becki\kii, No. 1, 39 P.B. 1908. 

(1(5) Bight of hereditary shehait to bequeath 
his oflice b\. Sec Rrligioo^ Endowments, 
No. 2, 12 C.W.N. 323. 

•* * 

(17) Grant of Letters of Administration—Its 
revocation as regards a portion of the property 
of the deceased on the ground of angiral will. 
See Act V of 1881 .(Pbohate and Administha- 
tion), No. 6, 8 P.W.R. 1908. 
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Will— (C'o»ciiMd#rf). 

% 

(18) Construction nj wills—Benueet to “daugh¬ 
ters and,then' respecti\a sons’’—Eestrietion 
of descent, to iiudo issues—Absolute or life- 

, estate^-Woman’s estate—Survivorship among 
* daughter j-» Spinjjual benefit- -Reminder over to 
soDf—Gift over to daughters on failure of adop¬ 
tion. See Hindi" Law (Wii.i.s), No. 2 12C.W 

N. 729 (P.C.) 

» 

(19) CondJtiou III, tllia]f adopted son should taJ>e 

after widow if of good character-jl|pnl.ingcDt 
interest-rwhetln r void for iiiicertairit\ — wlft'- 
ther person adopting l»ound n<* to mabe a will 
See lliNm Timv (AnoriToN), \o 1, 12C.W.N 
<i6H. , 

Winding np order. 

fSffcit St— ^h^c I'XpeiKlituii, iniuiftid bv 
agent before suih oider, <oine& within. S. 221, 
Contract Act. Scf <’om'ka< r \< r No .W, 3M. 
L.T. 247. 

Withdrawal of appeal 

On—, limit.at.ion foi i xecutioii ot decree 
begins to mn from date of original deciee, and 
not from date on which Appellate Court aiccpt- 
ed withdrawal and closi'd the in.itter—.Limita¬ 
tion flit txisiition of (inginal decree. See 
Limitation Ait, No ]‘M» 87 P.L.R 1908. 

Withdrawal of insolvency petition. 

I'.ffcit of--on vesting order—Whether .>uch 
petition is leg.illv cijuivaloiK. to dismissal tn ; 
consent. See iNSoi.vnsrt'v Act (Si. 11 and 12 
Vii. C. 10), No. I. 10 Mom. I K. 17s. 

Withdrawal of suit. 

(1) S?ilt for partiiiuii by cu f-haiv ■ Aiicm.es 
of oDier lo-ahatets tiuide f)a)he'> tofhesint 
~Si(bsc(j uent suit by tin altenee—Maintain- 
abilitif of nmt—l/eai t> to wdhdiow suit 
with Mit’tiji to fi^c 0 fresh suit 

Oneof sevcr.d ’MahTnuodan co ^bartis brought 
a suit for a general partition of property, in 
which they impleaded the .iliences of some of 
the other co sharers a^ defendants. It wa.s 
held in that sfiit,that it was unaeeessary to iii- 
l)uiro into flie tights of the alienee.., and lh.<i.t 
they should lie dinetisl to a separ.tte sini fur 
their icmedj. 

\rterwards, oi»e ot the a.In ncos brought a 
Milt for a share m ilyj spoeitie properl \ sold to 
hiir, making the co shaiers parties to the suit, 
but not imploading the ,pther alienees. 

ft was yu'/d (1) that liho suit was not main- | 
tamable ui tho form m vvidi'h it was brought, 
and, 


I Withdrawal of auU—(Concluded). 

(2) that the plaintiff may be allowed poi- 
mission to withdraw the suft, with permission to 
file )i. fresh suit for the same subject-matter of 
the litigation. Pir Mian Muralh wd.'Pir 
Arshad Shah v. Hussuuat Arbab Khatn 
I Sind L.R. 187. 

PuATT aND Onooew, ij. v 

lieferemes —11 B H.C.R. 72 and 77. aSid 23 
M. HH5, joUotted. 

(2) Jieaveundei cl. 12 ol the Cbavtei to insti 
tut(' snii granted bv Registrar—Order giving 
leave to withdraw -mch suit and file fresh suit 
ultra Hires—Ordet one directing plaint to be 
returned to plaintiff--Ljmitation. See Civ 
Pno. Com., No. 234,12C.W.N 921. 

Witnesses. • 

Ex.iimnation ot witnesses—Murdeii of proof 
on deteiidiint —Defendant dcbbeyately cj^osmg 
his case without examining awitness whom both 
Sides had summoned - Defendant apphmg after 
closi of case for leave to ex.tmine such witnest 
- Vpjilnation to he refused. Sec Civ. Pno 
Com., No. 103 1 N.l .R. 199 • 

Worship 

(1) Right ol cKclU'ivc Worship -Admitting now 
womhippeis o<iutrary to usage--Mreach of trust. 
See Hindi Tj.mim t: No 1, 12 C.W.N 94il. 

(2) Exclusive right of—Whether right of wor 
.>hip mav bi restricted 1.o t class, when founded 
for a community Bet jrAiio-MKiws Tmw 
(Wast') No 4, 13 C.W.N. 2ii 

Written statement 

- of defendant claiming set-ott— ^Whether re 
qitires ad vaiorem Conn fee. Sec Coi.b’i ph.!, 
No. lj».40P.WR. I'lOR • 

Zaildari. 

(1) Claim of a candidate of the ineiailm) 
tribe in a .ml- SujjSt loi tti/ht. 

Held that .1 person who belongs to a prevailing 
trils in a /ail and is also otherwise fit to act as 
a tiaildar should he given preference ovoi other 
candidates for tht post. Jafar Khan v. Rftja 
Azimullah Khan 2 />.W.E. 1907 (Rev.)=43 
T>.L R ItKW, • 

Wm,KIU, EiNANCIAI. COMMlSslONliiM , 

(2) \ppo)ntment made on (appeal by the • 
Commissioner, when to be luterfored with by 
Financial Commissioner. See Ac* XVII o9^ 
1887 (PCN.JA11 Tjaivd Ri.;vi.'n»'i.’), Nc.. 4, I T\K 
^908 (Rev.). 

Zeraft land. * * 

Evidence — Admission of tenant—Bae Act 
Vin fij 1885 (BtVf.Ai Tenancy) No, 23-a, 13 
C.W.N. n.5. 








